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Court of KlING’s BENCH, 


1 X 

Irinitj Term, 

In the t'orty-eighth Year of the Reign of George IU, 


GREAT inconvenience having been felt on feveTal 
occafions for want of a fufficient promulgation of the 
following rule, it is inferted here to aid the Pradlitioners 
at the Minings. 

REGULA GENERALIS. 

Hilary STmrt, 4 {Geo. 3. j8o/,. 

JT IS ORDERED by thc Right Hon. Lord FJlenhorcugh 
C. J. &c. that in future no CBufe fliall he tried by a 
fpecial ^ry in Alidillefex or London^ unlefs the rule for 
fuch fpecial jury be ferved, and the caufe marked in the • 
Mar Dial’s book as a fpecial jury, on or before the day 
preceding thc adjournment day in Middkfex and London 
rcfpefkiveiy. 


iToI-.X. 


B 


Goldini^ 




iScS. 


CASES IN TRINITY TERM 


'JI ill;. 


Golding againft Dias, in Error. 


rtjlit J replevin in C, B, the defendant made cognizance 

arrear, and had a verdia and judgment 
puvfuant to the flat. 17 Car. 2. r. 7., which judgment 
iow, vvi.iciiajc w^s allirmcJ on a writ of error brought by the plaintiff 

airunu.j <)() a 

vviitof (iior, HI this court. 

not ti.iiil' 0. to 
be aji. 'vc.fi .;i- 

k'm iw.w.'t.i, T-it'ur/ fiiewed caufe in the laft term againll a rule 
b> loi.c Of 11.C prayhig that the defendant in error might be allowed 

i. 10. vvi,i,ij iv intered on tlje fi'in recovtrctl by the judornent below, 

U i.fiiird fO . J J b » 

ji '' i.t> rf- by lorce of the Hat. 3^/. 7. c. 10. j which, reciting that 

I" trr-f iiy 

wuts of error were often brought for delay, ciiafts that 
a'viit ftt.iii,. **■ or ieiiaf.'tf againtt whom judgment is 

dc'fliKki.r n * given, y/,4' any writ of error to reverfe it, in delay of 

ro execution; if judgment be aff'nmcd, &c. the perfon 
itjt. 8 ^:9^" 3. againff whom the writ of error is fued fliall recover his 

ii. coJdi.eri til rs/// and diwioges for the delay ami vexation. This fta- 

judgllitius loi , , , I /V .V 

dfiendai.c, »■: tute, he Contended, as well as ttie Itatutcs 3 jac. i. c. B. 
aiv.urtcr. ^ ^ ^ g givtiig coffs ifi cn'or, had al¬ 

ways been confined j.o cafes where judgments had 
been recovered by the original plaintiffs {«} below which 
v/rre afterwards aflirmed in error, and not to judgments 
recovered by defend-iiits belov/: for which Cone v, 
JCi L: (b) is in point; whicli was not fliaken by Bodley 
V. JJ’Hwy (f). And in Brj/Icw v. Waddinglon {d\ in- 


{■/) Vldi, Bjt iKj V. Clripie, 5 EjJi, 545. on the Aat. 1 j Car. A. z. 
t. z. f. to. 

(&) 4 A'l.J. 7, r . (fj 1 Blat, Rtl% a 63 « 

{d) 2 AW. /'//(. j6«3. 


tcrefi 
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IN THE Forty-eighth Tear of GEORGE III. 

tereft on the afllrmance of a judgment in the Exchequer- 1808, 

chamber was denied, where the plaintiff below had re- " - 

^ GoLuiMa 

covered unliquidated damages. 

’ % Dias. 

r" 

y. W, Warreny in fupport of the rule, contended that 
the judgment below, being to recover damages lor rent in 
arrear, was in a judgmcjit for liquidated damages, 
and came within the words and meaning of the ftatute 
of H. 7. And that this was diftinguiftiable from Cone v. 

BoivleSy whefe the judgment was pro rdorno hrhemhy and 
not for damages. And in Shtpherd v. Mm lrdh, in the 
Exchequer-ciiamher (a), the vtat. 3 H. 7. f. 10., and all 
the fubfequent llatutts giving colls in error, were con- 
tidered as made in pari materia} the latter being merely 
in extenfion of the former, and making it diferetionary 
in the court of error to give intereft or not on the affirm¬ 
ance of the judgment below in perfunal adions. 

The Courty however, were of opinion that the ftatute 
of Hen. 7th applied only to cafes where the judgment 
below was for the plaintiffy and that none of the fubfe¬ 
quent flatutes had extended the deferiptien of perfons to 
whom relief was meant to be given by that llatute. 

And that the cafe of Cone v. Boivlesy which was decided 
after the ftatutes of Jac. 1. and Car, 2. had fettled the 
quelllon, that an avowant in replevin for whom judg¬ 
ment below was given, which w'as afterwards affirmed 
in error, was not wMthin the ftatute; and therefore they 
difeharged that rule 

(<?) 4//. Blu, 1S4. (i) Vide Buthg V, Clrijf ty 5 ^ajly S 4 S- 

B 2 


The 
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CASES IN TRINITY TERM 


1808. 

Goldino 

ggaiuft 

Vi*s. 


The defendant in error then applied to the Matter to 
have his cofts in error taxed under the (tat. ^ Sc g IV. 3. 
c. ii.f. j. which plves cofts in error to the defendatif, 
jwlu:rc the judgtftent bdow' is for him and is alTmiied on 
errbf, l?ut the M#fter thought that this ftatute .ipplind 
only to cafes where the judgment below wns upon de¬ 
murrer ^ and not wliere* it was after verdict, and icfufed 
to tax the cofts. Thereupon 


y, IV. IVarren now moved' for a role to fl'.ew caufe why 
the Maft-r ftrould nor tnx the dofendant’s colts' in error, 
on the ground that the object of the 2 1 fc£tion of the aft 
of Wiilinm Was twofold j the firft was to give cofts to 
defendants below ; where it could only Lok to cafes of 
judgnrrent on demurrer ; becaufc in all other cifcs of judg¬ 
ment for a defeiidanr, he Wirs already entitled to cofts 
by previous ftatutes. The fecond object w’as to give 
cofts to defendants in error generally j becaufe in no cafe 
was a d>:fcndant in error before entitled to cofts on 
alBrmance of his judgment below, whether after vetdift, 
nonfuit, or demurrer. The Court therefore will not 
reftrain the bentficial operation of the act to aftlrmancf 
of judgment on demuner, unkfs that ncceft'arily appears 
to have been the intenti«/n of the Legilliture. The word 
of reference in the fecond part of the claufe, ” any fuch 
a£tion,*' &c. will be fatlshed by conflruing it to mean 
*' any action brought in any court of record/' without 
extending it to the fubfequent defeription, << wherein 
** on any demurrer^* See, And he referred to 2 Tidd, 
1134. 3d edit, and 2 Seljon, 565. to (hew that this con* 
ftruflion had prevailed in pradice. Hut 


T£i 
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^he Court f:ild lliat, talking the wl.olc context of the 
claufe together.! it was evident that it only related jCo 
judgments given on demurrer for defendants below! to 
whom retnedy was intended to be give^ for their coils! 
both below and above, on .ilTirmance of fuch judgrucht, 
which .they h^d not before : and therefore 

Refnfed the Rule. 


Newman againft Morgan, 

*^HIS was an aflion on the cafe, brought by the 
plaintiff, as occupier of certain lands in the parifh 
of Hornchurch in Epx^ againd the defendant, as farmer 
of the tithes of the (ame parifh. The fiid count dated 
that after the Qccupie.rs of lands in the parifh had ga* 
thered the tithes of grafs growing thereon into heaps, 
the re£tor, after notice, had been ufed to ma^e the fame 
into hay. That the plaintiff had mowed rye grafs and 
clover at the time mentioned in the declaration, and 
gathered the tithes into heaps, and gave notice thereof 
to the defendant, who neglected to ma^hc fame into 
hay, but permitted it to mt on the ground^ whereby the 
plaintiff was damaged, £cc. A fecond count charged 
that the defendant negle£led to take away the tithes of 
hay from the pLaintlfF's ground after the fame had been 
duly fet out, and notice given to him by the defendant, &c. 
At the trial before Heath J. at Chelrnsjordt the plaintiff's 
counfe!, in opening the cafe. Rated that the tithes had 
been fet out from the fwarth in grafs cocks: when the 
learned Judge faid that, if fuch were the fad, he fbould 
ponfuit the plaintiff i for the plaintiff ought firft to have 
' B 3 tedded 


x8o8. 

Golding 

againU 

DiAt. 


MottJaf, 

Junt 20th, 

At common Liv 
is tithe* 
aHc in graft 
cocks after liav. 
ing been tedded 
in the courft of 
the jiroccfs nt 
makinj; it into 
hay. 
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CASES IN TRINITY TERM 

f 

tedded (a) or made it into hay: and a witnefs, who wa& 
afterwards called for the plaintilF, proving that the tithes 
were fct out from the fwarths into grafs cocks, without 
any tedding or making of the fame, the plaintiff was 
^ n»nfuited. ^ 

This nonfuit was moved to be fct afide in the laft term, 
upon the ground that the common law did not require 
any degree of labour to be applied to the grafs, in the 
procefs of making it into hay, before it was tithe|[^ but 
only the feverance of the tenth part from tl.e nine in 
grafs cocks, in order that the parfon might remove it or 
make it into hay at his own expcnce. And a rule nifi was 
granted i againfl which 

Shepherd and Beji, Serjeants, now fhewed caufe, and 
denied that the common law rule of tithing hay was 
fitisfied by the mere divifion of the grafs, as cut, into ten 
parts : for though it is not required to make it into hay, 
yet before it is put Into grafs cocks it ought to be pro¬ 
perly manufadured for that firfl ftate in the procefs of 
hay making, in the fame manner as the farmer himfelf 
would deal with his own nine parts. The tedding or 
fenttenng it abroad after it is cut in the fwarth is for the 
purpofe of drying it in a certain degree before it is put 
h)lo grafs cotks, and without which -procefs it muft be 
ilctenorated. It would even be injurious to the farmer 
to r.ike the raw and wet grafs into cocks without fuch 
previous drying, which would caufe it to heat and fer- 


(<j) To t,d, fivni the Saxon to prepare, to lay erars newly 

n.own io rowa. Ha>makers i’^ljowing the mowers, andcaAing it abroad, 
they ta 1 itu'div". J. hnpen'i Didl. cites Mirt'mcr, 

t 

mentj 
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ment, and would induce the necefRty of immediately 
reducing it again to its firft ftage, in order to preferve 
it for making it into hay. The univerfal method of 
treatment in this refpe£l (liews what the common law 
requires. Without this previous fcattering abroad-*ahci 
drying, the cocks would not be made equal, as there is 

often, a confiderable difference in the fwarth in different 

• 

parts of the field. [The Court intimating their concur¬ 
rence with the argument of the plaintiff's counfel, the 
latter refrained from difeufling the authorities with which 
they were furnifhed, and which were only alluded to 
generally.] 

Garnw and Jilnrryatt in fupport of the rule, admitted 
that tlie tithe could not be taken of the grafs in the 
fwartli, becaufe of its inequality; but contended that il 
was lawful at common law for the farmer to fet out the 
tithe in the firfl ftage when the grafs is capable of being 
put into equal heaps, before any labour was applied to¬ 
wards making it into hay. And though the fwarth may 
be unequal in dilTerent parts, yet there is no diflicalty in 
collefling it into equal heaps by raking more together 
into thole heips wdicre the fwarth is thinned: -and no 
injury can arife to the tithe owner, as he may begin 
counting the heaps where he pleads. The courfe pur- 
fued by tiie defendant did not preclude the plaintiff from 
fending his own labourers into the field to make his tenth 
pirt into hay ; but it is admitted that the farmer is not 
bound to labour for the tithe owner for that purpofe:: 
and if nor for the whole prorefs, why for any part of it, 
as tedding it ? There wai no'fraud In this cafe; no in¬ 
tention of fpoiling tlie tithe of the grafs ; nor is it 
, capable of being injured by fevering the fwarth imme- 
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diately into heaps, if the tithe owner be ready with his 
own labourers,-as he ought and is required to be, either 
to remove or to make it into hay on the land (a): the far** 
mer mull do the fatiie by his nine parts. A qnftotn for 
farmer to te^ the grafs of the Aril mowing for the 
re«Slor may be a legal foundation for an exemption from 
tithe of the fecond mowing : as in Hali v. Fettyplace {b) ; 
w'here the cudom was laid to be for the farmers to cut 
down the grafs, and the laid grafs to ted and (hake 
abroad, and the faid grafs fo difperfed and cad abroad, 
to gather into weoks and windrows, and to put into 
fmall cocks; et pofl prlmdm cireumlaimiem irnle, the tenth 
cock (We to fet forth for the parfon, in fatisfailion of all 
tithes, as well of the fird as of the latter mowth of that 
meadow, for the fame years.’* And on demurrer it was 
moved that the prcfcription was not good, becaufe no 
more was given to the parfon than he ought to have. 
But becaufe it was alleged ** that the farmer at his 
own cods had tedded and fliaken it abroad, and ga¬ 
thered it into weoks and windrows, and made it in¬ 
to little cocks,” and fo was at a greater hloi/r and 
charge than the law appoints^ and the parfon hath beneht 
by the faid labour, it was adjudged a good caufe of dif- 
charge. Now the cudom there alleged is exa£fly what 
is here claimed by the re£ior io be done as of common 
right. [Lord Ellenhorough C. J. That mud depend 
on what wa§ underdood by “ p^l primam circiimlathnem 

(0) In Crahh Ifaynct //. *6 G. x. 174*. the Court htW tbat where 
(hf tenant had fet out hit rithe of h.:y in'grata co'Sts only, the paifon 
had a right to iiiakc it into hay on th'^ tenanc’a Imd. Wi^b v. Gtrdon^ 
in 1714, S. P. % JVpcJ. 5. • 

lb] Cro- Jac; 42. and vide Cnen v. ib, 116. 
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wdf (ay* The cafe there citedi of Jvhnfon v. Awbrey (i), 

as all one with the cafe at bar, was a cuilom fot the far- 

# 

mer to make the firft mowth into hayt and fet out the 
tenth cock of hay^ in fatisfa£lion of the tithe of the latter 
mowth.] The fame point was adjudged 14 years after¬ 
wards in Hide v. Ellis (c), where it more diftin^lly ap¬ 
pears that the cuftom fet up was to do no more than 
what is now claimed as of common right; viz. « to cut 
the grafsj and ilrew it abroad, called ieddingt and then 
to gather it into winreves, and then to put it into grafs 
cocks in equal parts, without fraud, and then to fet out 
every loth cock great or fmall to the parfon.’* fZ«r 
Blanc J. That cafe is cited by Lord Rolle in i RoU Abr. 
64^.: but he refers to feveral other cafes as having de¬ 
cided the contrary.] If any thing be required to be done 
beyond the fevering of the grafs into the ten parts by 
raking it into grafs cocks from the fwarth, it may as 
well be mspe into bay ; which is not contended for (d). 
But where, in Fox v. Ayde (^), it was objtdled that the 
parilhioners de jure ought to make the tithe grafs into 
hay i Lord King C. declared the law to be otherwife, and 
that all that the pariHiioncrs were bound to do was “ to 

{a) Somctliing was meant more than tcJJing ; which Is admitted to 
be the Tuft fcattering abroa.'l out of the Ttv-irth, and before the grafs fo- 
Udeied ih ppt into grafs. cocks. That operation is previou/ly deferibeS 
in ilie cuHcni as line l^atrd. Theietore what follows, viz. “ et />«/} 
primam circumLitionmi iWr,” muft mean after tliu- fiift fcaiiering 
abroad jrem the Jn:ail each jo htfotc teddrd ; and (ten the tenth eack inde^ 
(chat Is, when made af.iin into cocks from fiich laA mentioned fcat- 
teting abroad out qf the fni..!! cocks fo before (edded} wa^ to be let out 
for the reSor 

(/^) Croi Ei'iz. 66o> (e) Hal. ‘250. 

(</} It was once faid, 1 Ro/. Rtf. 17;., that the pariliiionrr ought t« 
make the grafs into bay j but vide Smithfim v. Dtdfon, 9 Mod. 117. zBlat. 
Cetn. 19. and BendiH v. KwiHr^ 7 . H'ocd't Exeh. Title CauJeSf 3^5. 

(t) ?. P. 
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cut down the grafs, and divide it into ten parts; after 
which the parfom was to make it into hay.’* And it is a 
fufhcient check againfl: fraud that the farmer muft put 
his own nine parts of the grafs into cocks from the 
**^'<rarth, as well as the redlor^s 10th part. It may not 
always be neceifary to ted the grafs at all before putting 
it into grafs cocks. 

Lord Ellenborough C. J. If, from the ftatc of the 
weather and the condition of'lhe grafs, tedding were not 
ncceflary before it was put into grafs cocks, the plaintiff’ 
fhould have ffiewn that t but as no evidence of that kind 
was offered, we muff take the faff to be that the ufual 
method of treating the grafs after it was cut, by tedding 
it before it w's put into grafs cocks, in the common pro- 
cefs of making it into hay, was proper to have been pur- 
fueii in the prefent inftance, and that it was not done. 
It appears to me that the learned judge corre£lly laid 
down at the trial the common law principle of tithing as 
applied to this cafe. It cannot be, that all that is ne* 
ceffiry to be done by the occupier is to cut down the 
grifs and divide it into ten parts, as Lord Chancellor 
Kir^ is fuppofed to have faid in the cafe cited. Nobody 
contends that It Is rufficimi tp give the re£lor the tenth 
blade of grafs, or that it is to be tithed in the fwarth, 
whicli is often fo uneq'.i.il th.U it cannot be fairly divided. 
^'he rule then is for the rctSlor to take his loth part in 
that Hrll convenient ft age of the procefs when the fubjeft- 
niatter may be equally divided, and that is when it is 
put into grafs cocks in the common procefs of hay mak¬ 
ing : and it is agreed on* all hands that the ufual courfe 
is for the grafs to be tedded after it is cut before it is 
made rnio grafs cocks. This may polTibly not be necef- 

fary 
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fary under extraordinary circumftances of weatherbut 
where that is fo» it ought to be {hewn. It is faid, how> 
ever, that tedding was held not to be m^celTary in Hall 
V. Fettyplactf and Hide v. Ellis. That does not fo dif- 
tinftly appear by the former of thofe cafes: but at aav^ 
rate the authority of them is queRioned by Lord Rolle in 
his Abridgment^ who refers to other cafes where the con¬ 
trary was adjudged. In addition to which the dod^rine of 
Hide V. Ellis has been exprefsly contradi£fed in a modern 
cafe, that of Brock v. Power (a ); where in anfwer to a 
bill filed by the re6for of Fryern Barnet for an account 
of tithes in kind, amongR others for the tithe of hay, the 
defendant Poioer Rated that in 1773 he mowed a field 
of grafs, and put the produce into grafs cocks, and gave ] 
the plaintiff notice that he was ready to fet out the tithes 
thereof: that the plaintlfF thereupon attended, and de- 
fired to know whether fuch grafs had been tedded abroad 
and raked in before it was cocked; and on being in¬ 
formed that it had not, but that the fame was cocked 
out of the fwarth, he refufed to take it in that way. 
That the defendant being informed by fome of the oldeft 
inhabitants of the pariRi that fuch had been the cuftom, 
refufed to fet out the tithes in any other manner. But 
the Court, after hearing witnelTes, ultimately decreed 
the defendant to account for the tithes. The Court 
therefore pronounced on the mode of fetting out the 
tithe of hay there claimed by the re£for, as the common 
law obligation; that the fubjeiR-matter firR prefents it- 
felf in a titheable Riape when put into grafs cocks, 
and that tedding is ncceflary before it is put into fuch 
cocks. • 
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1808. jGrosb J. declared himCelf of the fame opinion. 

Newman 

aj^ax/tii Blan'C T- Thc julc bid dowH bv the learned 

KOiCAN. . , 

judge at the trial is the common hw rule} and where 
are .any exceptions to it, thofc mull be Ihewu. 
Tl>e fame rule was alfo recogni;red in a cafe of Blanej v. 
Whxtakir^ which was tried on the \V<ftern Circuit, aiul 
came before this Court on a motion for a new trial in 
M* 23 Geo. 3. “It was an action on the cafe agaiolt 
tbe parfon for not taking away the tithe of turnips after 
they had been fet out. The turnips had been drawn to 
feed cattle, and every tenth turnip was thrown alide as 
drawn on a ridge oppefite for the parfon. The quellion 
was. Whether the tithe were properly fet out ? the 
parfon contending that the turnips ought to be fet out in 
• heaps, or at leaft gathered into heaps for him. Mr. Juf- 
tice Aphurjl faid that in hay and corn, the farmer mull 
put it into coch and (heaves, for his own benefit, and 
therefore he (hall do the fame for the parfon : but that a 
man was not obliged to he flow more labour than tliie 
nature of the thing required for the benefit of the par¬ 
fon: and that this agreed with l!ie cafes. Mr. Juftice 
Buller faid that he entirely agreed with his Brother AJlf 
hurj}.. That if ihe farmer put/thern ir.tp heaps for him- 
felf, he fhould do fo for the parfon } but if he did not 
do fo for himrdf, he need not do fo for thp parfon. 
That the rule of law was, that things Ihould be tithed 
as foon as they were in a proper fta-te to be tithed: the 
fame was the cafe with hay and^corn. Tjhc rule for a 
new trial was difeharged,” V/hen then is this fubje£l- 
matter in a proper (lutd* to jbe tithed ? when it comes 
ruto grafs cocks in the ordinary courfe of the procefs of 

15 making 
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making it into hay 5 that is by firft turning over the 
fwarth after it has been cut, that the uiuler fide may be 
cxpcfird to the adiou of the fun anti air; which I take 
to be tedding it; and in that (late only (1 do not fpeak 
of extraordinary cafes) can it properly be put into graf^ 
cocks. The cafe cited by my lord out of Wood'i collec- 
tion lays down the fame rule \ and that has fettled the 
quefiion, and removed the doubt which might have 
cxifted upon the earlier cafes referred to in argument i 
which, however, Lord Rolle dates to have been contra- 
dialed by other decifions which he mentions. 


x8a8. 
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BaVley J. affented. 


Rule difeharged. 


Whiteacre, on the DctnHe of Boult, 

SvMONDS. 


a?ah:fi 

*’ >w let!;. 


day of the demife in this eje£lment was laid on 
the 12th of OSloher i 8 o 5 , and at the trial before 


A lanrllon^ pf 
p'vii.irib iSout 

to {-• II tlltill 


Crefe]. in Suffolk^ it appeared that the defendant had for 
many years held the preniifes in ejutdion, ccnClling of 
a cottage, barn> and about five acres of land, as tenant 


lijs 

n ticc to ‘lUiC 
on tl>e I 111! of 

6| 

lu*. p on'if.il 
i'.iri. not to tiTn 


from year to year, of the Icdbr of the riairtiffj who i uf-er* 

^ ' * n f) wui. fulo : 

being defirous of felling the property, on the 22d of ai.a rot King 

. , iiiri •! ‘ • Ycktu- 

March i8co ferved the defendant with a written notice ^y if07, thp 
to quit the premifes on the nth of next (being 


dcliNcr up po'- 

iciTion, And on fj<£tment brought; htld that thp proT.ifi.' (wljich was pp.'trinu’d) v.as no 
wavtr of the notic', nor operated as a liceorr he o'l ttie pitmifisoi iciwi!« th..:i fu'jt£l 
to the landlord’s right of aiting on fiicli iioii.v .1 niMtlar^ ; ..r <; :!. it tlu tiaa. t, 

not hiving delivered up polTcfTion on demand air.i 4 la.e, v<'as a '.icip .ifir Iron, the LXi>ira- 
tion of the notice to quit. 


0 /rf 



14 


CASE^ IN TRINITY TERM 


1808. Old Michaelmas-day,) from which time the taking had 
originally commenced. The defendant continued not- 

WlllTl,A««* ... fry 

dem Bc.ult witliftanding in pofleilion, and this ejeflment was 
Sylwo^s. Jug^ught in Eajler term 1807. Two letters were given 
in evidence, one from the defendant to the landlord’s 
agent, dated ift June 1807, wherein the defendant 
ilated ** my landlord has given me an order to quit the 
houfe this month, and has ferved me with a writ of 
ejedlment. I have lived there many years, and am loth 
to leave the premifes. 1 did not expe6! any fuch treat¬ 
ment from him; you having always promifed me that 
I Jhould not be turned out ttnlefs the houfe wax fold^ I 
fhould be glad to continue until the premifes are fold. 
He has threatened to felze all my properly. I fliouKl be 
glad to ftay where I am if you approve of it.” The other 
I letter was from the landlord’s agent, in anfwcr to the above, 
dated the nth of ^une, “ Mr. Symends^ I have juft re¬ 
ceived your letter refpeding the quitting of the houfe at 
Britton. You fay 1 promifed you Jljould not he turned outi 
until the place was fold : I did fo^ and have been as good 
as my word: for ’hit. Boult (the leflbr) fold the place 
laft February to a perfon at Summerlyy for him to have 
pofleflion at Lady day laft, whichfind you have with¬ 
held : and you muft know that you are wrong in fo 
doing. Had the purchafer not obje£Ied to your flaying, 

1 fliould not: but as it now (lands I expedl you to quit 
when required,” &c. There was alfo proved arf agree¬ 
ment, dated in February 1807, for the fale of this eftate 
from Mr. Boult to the purchafer j to whom pofl’elEon 
was to have been delivered in March following. The 
objection was taken at thl§ trial, that the fubfequent per- 
niiifion of the landlord, by his agent, for the tenant to 
continue in poficflion until a falci was a waver of the 

antecedent 
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antecedent notice to qult« ib far as to prevent the tenant 1808. 
from being confidered as a trerpafler by relation back to ' 

” ‘ , WmIT’KACRC 

the nth of Oliober i8o<), when the notice to quit cx- <)em. Bavi.T 

pired;,although he continued in poirciTton afterwards at . s/monm. 

the will of the landlord} which might be determined aC' 

any time, but which was not in faff determined tiU 

Lady-day 1807, or at leafi: not fooner than the February be« 

fore, when the contract for fale was made. Grofe}^ how* 

ever thought that the meaning of the agreement was that 

the permiflion to remain in pOflefiton was only conditional 

until a fale; the landlord referring to himfelf the power 

to aft upon his notice to quit, if ;iecefl*ary, in cafe of a 

fale^ and that a fale having been made, and the tenant 

having refufed to quit the pofTcOlon when demanded of 

him, the landlord had a right to a£b upon his original 

notice to quit: and therefore the plaintiff obtained a 

verdi£f} but leave was given to move the Court to fet it 

afide and enter a nonfuit, if the direflion were wrong.' 

Accordingly a rule niO was obtained in the lait term for 
this purpofe; againft which 

Wilfon and Storks were to have (hewn caufe: but 
Dampier was called upon to f({I)port the rule; who con* 
tended that the tenant, having had an exprefs licence from 
his landlord to continue on the premifes untii a fale, 
could not be treated as a trefpaner during the intervening 
period, which he mud be deemed to be if the notice to 
quit were good; and therefore by neceiTary implication 
it mud be taken to have been waved. For as a recovery 
in this ejectment would be conclufive evidence that the 
defendant was a trefpafler on the 13th of Goober 1806, 
it is repugnant to the evidence, which goes to prove that 
he was then in by licence. The deniife (hould have 

13 beea 
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bcfti \d\^ jthQr Lady-da^ 1807, or after tlie fale. The 
landlord could not have brought eje&ment before a fale# 
and by the fan\e rule he cannot lay his title to have ac« 
(rued before the fale. If he had brought trefpafs, the 
^tenant might have pleaded the licence up to the time of 
the fale. The tenant has been entrapped to expend his 
nioncy and labour on the premifes under the licence to 
occupy, and is now to be made a trefpalTer by relation 
during the fame period: but the law will not condrue 
the agreehaent fo as to produce fo unjuft a confequence^ 
but will confider it as creating a tenancy at will, which 
it was necclTary to determine by notice, before the tenant 
could be proceeded againit as a trefpaifer} as in Goodtith 
V. Herbert (a). 

Lord Ellendorough C. J. I cannot condruc the 
language, of this corfefpondencc on the part of the land¬ 
lord, as conftituting a new tenancy between him and the 
defendant after the time of the notice to quit, or as a 
waver of that notice : nor was it a licence for the pur- 
pofe now infilled upon. The landlord was willing indeed 
to let the defendant remain on the premifes till a fale, but 
he was anxious at the fame time to retain, and did referve 
to himfelf, all his rights under the notice to quit, with 
which he was armed, in order to enforce obedience to 
that notice if it Ihould be neceflary. He faid, in anfwer 
to the tenant's application, that he would not turn him 
out until the place was fold; that is in efFcj^ faying# 
that until the place were fold, he would fufpend the ex- 
creife of his right undei the notice to quit: but it could 
sot have been intended to give the tenant fuch a licence 

{a) 4 Tfra Rip 6"o. 

as 
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ts would vacate the notice, and be deUru£live of the 
right which the landlord was to anxious to retain. No 
man would grant an indulgence of this fort To his te¬ 
nant if tfids ufe were to be made of it, plainly contra{j(» 
to the undcrftahding of the perfon who granted it. Here 
the landlord has ke|>t his promife, and did not turn out 
the tenant before he had fold the premifes: but the 
tenant has broken his engagement by not delivering up 
the poiTeflton after the fale, and now ungratefully holds 
out agalnft his landlord. It was for the tenant to choofe 
whether he would continue to hold on and to expend 
his money and labour on the premifes under fuch ah 
infecure fort of agreement, but having chofen to run 
the rtik, he mud take the confequence. 

Gr^E ]. I confidcred this as an unfair attempt on 
the part of the tenant to t.ikc advantage of and convert 
that into a right which the landlord meant only as an 
indulgence to him ; to permit liim tofl^y on the premifes 
until they were fold ; but (till to retain the right of com¬ 
pelling him to quit under the notice if a purchafer of¬ 
fered. The notice was given and perfifted in for thfc 
exprefs purpofe of enabling the landlord to fell the pre- 
mifes to more advantage, and that, if fold, he might not 
be difabled from giving poflefllon at the time to the 
purchafer. 

Lb Blang J. If this w^erc to be conjidered as a 
licence to the tenant to continue in pofTeflion, to be fure 
he could not be treated as a trofpaiTer until the licence 
was determined ; but upon the cordlru£lion of the letter, 
coupled with the ntiution in which the parties (lood at 
the time, I think it is clear that the landlord neither 
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intended to grant him a licenccy nor to confider him at 
all as a tenant. Suppofe the promife, not to turn the 
tenant out before'the place was fold, had been made be- 
^Ipre the notice to quit; but the landlord had then in¬ 
formed him that he would not preclude himfelf if he 
thought it proper to give him a notice fo quit; what 
obje£tion could have been made to the notice^ if it were 
afterwards given ? Then how does it differ the cafe that 
the promifct though made aftcrwaidr)* was made fubje^f 
to the notice to quit ? The landlord inlifts all along upon 
his notice to quit|though he promifed not to turn the 
tenant out before the fale. 

Baylett J. The fair meaning of the letter iS| that 
the landlord would not bring ejectment to turn the te^nt 
out of polTeflion upon the notice to quit, unlefa^lbe pre- 
mifes were fold ; but that he did not mean to difpoffefs 
himfelf of the legal right to turn him out on the notice 
;*fter the iith of October* The onijr effeft of the reco¬ 
very in this eje(Slment upon any fubfequent adlion for 
the meftie profits will be that the day of the de- 
mife laid in the declaration in eje^ment will be con- 
clufive of the right of the landlord to the poffeflion of the 
premifes from the nth of OElohe'r: but the tenant will 
Bill be entitled to (liew, if he can, that the land had been 
of no value to him during that time ; and then the land¬ 
lord would only recover nominal damages.. 

Rule difeharged. 
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Warneford againjl Kendall. ^ 

plaintiff declared in debt for the 5/. penalty given 
by flat. 5 Ann. c. 14. againft the defendant for ex- 
poftng to fate a hare, not being qualified in his own right 
to kill game, noi entitled thereto under any petfon fo 
qualified; againfl the form of the ftatute.* 1 ^ At the trial 
it was proved that the plaintiff went out courfing, and 
killed a hare on Shipflon manor, when the defendant, who 
was employed as a carpenter and woodman by Mr. Earl' 
the lord of the manor, and had directions from him to 
deteCt poachers, came up and toqki|the hare from the 
dog, and carried it away, notwithftanding the phintiff 
claimed it, to Mr. lleward according to his in- 

itruCtions. Lawrence J., before whom the caufe was 
tried, thought that this was not a cafe within the Ilatutc ; 
but upon the authority of v. Chee/efi-y, i EJp. N. P. 

Caf. T23., with which he w'as prefled by the plaintiff's 
counfel, he fuffered a verdiCt to be tahen for the plain¬ 
tiff, with leave to the defendant to move to fet aficle the 
verdiCl: and enter a nonfuit, if the plaintiff were not en¬ 
titled to r'cover. And a rule nifi hating been obtained 
for that purpofe, upon the application of Park and 
Littledale ; 


Monday^ 
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J, Williams now fhewed caufe, and contended that the 
penalty was incurred by the defendant, within the eX- 
prefs words of the ftatute p Ann. c. 25. f. 2 ., which 
ena£is that, ** if any hare, &c. fhall be found in the pof- 
« feflion, &c. of any perfon whatfoever, not qualified in 
« his own right to kill game, or being eatiUed thereto 
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l8o8« under Tome perfon (o quali/ied) the fame Oiall be taken 

expofine to falc thereof within the true intent 

VanN£rORD ‘ 

agairi^ « and meaning of the ftat. 5 Ann.** For the defendant 

Kcndall. , . . jr 

not qualihed m his own light, and the iteward of 

the manor, %vho at moll could have had but a delegated 
authority from his maftcr, could not transfer fuch autho¬ 
rity to andthcr. And as to the defendant’s pofTeflion of 
the game being bona Ade, and without any intention to 
offend againlb the game laws, that cai:not vary the cafe j 
as was held in Calcraft v. Gibbs {a) \ where though the 
defendant had a£ted bona Ade as gamekeeper under a 
deputation to one who claimed to be lord of the manor, 
yet the claimant’s title failing, the defendant wfas deemed 
liable to the penalty. So the polR fTion of naval Aores, 
however innocently, cannot be jutliAed except in one or 
ether of the ways protected by the a£l {b). 

Lord EilenBOROUGH C. J. The queftion is, Whe¬ 
ther the pcjffjli^n of the defendant were fuch as to confti- 
tute an offence and fubje£b him to the penalty under the 
Aatute r He did not claim the hare as his property, 
nor acquire the pofiefAon of It for hlmfclf, but for his 
maAer, on whofe manor it was taken: and if this be an 
oAence, no lafc can be Rated in which an unqualiAed 
petf)!) can innocently come in contad with game. It 
may as Wi ll be faid that if a q^aliAed man returning 
home with a bag of game were to fall from his horfe, 
another could nor lawfully take up the bag in order to 

{a) <5 Turn Ref>. 19. 

(h) ^ f'. 10 3. e. 4r, srfd vide ftat. 39 &^oG, j. c. 89., which 

rrcites the intervening ftatutc:>: hut fee the cafe before F»^tr J, in the 
Ap^uidix to his Ticatife on the Ciown Law, 439. edit, of 179s. and 
a EajVi P. C. 765. 

alTift 
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affift the owner: or that if a pcrfon fcizcd an offender 
who had naval (lores unlawfully in his poiToinon, and 
took them away in order to bring them before a magif- 
crate, that would be an unlawful poffeHion againfl the 
adls of parliament made for protecting the king's (lorMe 
The cafe of Moltm v. CheefeUy muff have been imper* 
fcClly ftatcd {a). 

\ 

Grose, Le Blanc, and Bayley, Juffices, alTented; 
and the former obferved that the polTeffton of the game 
by the defendant was rather for the purpofe of prote£l> 
ing the game, than in breach of the laws for pre- 
ferving it. 

Rule abfolute* 

{<f} Tlie inEt proved iliere wa« that a plirafant had been killed hj 
accident by the defendant’s dot;; and the defendant had afterwards car* 
ried it away. Two penalties were fought to be recoveredi one for 
having the pheafant in his pcjfejftir. not being qualified, tite other for 
keeping a dog to kill game. Mr. Juilice BuUer is faid to have ruled that 
the plaintiff could go for one penalty only, « for that both offences 
being by the fame aei, the plaintiff could recover but one penalty 
under the fame ffatutc.” The wording being equivocal, it was con* 
iidered at firfl as if by the word oH was to be undnrffood ftatutc ; which 
it was agreed on all Itands could not have been ruled by the learned 
judge; who profvthty faid that two pen.alties could not be recovered 
under this ftacute for die fame afl done by the defendant. 
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Hartley againji Rice. 

A wa; ering *^HE plaintifF declared in alTumpfit upon a wager 

contratt lor so X . 

guinea;, that made on thc 25th oi November 17991 whereby h($ 

^ou^nTot mai. betted with the defendant 50 guineas that he the plaini*. 

ytarsl'iTprima flwuld not be married in fix years; dating that in 

confideration that thc plaintiff promifed to pay the de- 

• fcndant 50 guineas in oafe he, tlie pidintifl*, fttould be 

ilanoe.pear- married within that time, the defendant promifed to pay 
ing ri» fluw tint ... . , , ■' 

fuch rtllraitit the plaintiff .the like fum if the plaintiff (liould not be 

an?^fl|;tr 7 n married within that time. And then the plaintiff averred, 
that from the time of making the promife he has not 
been nor is yet married, but during all the time has re¬ 
mained and dill is unmarried ; whereby the defendant at 
' the expiration of fix years from the making of the pro¬ 
mife became liable to pay to him the faid fum, &c. To 
this the defendant demurred fpecially, on the ground 
that the contraiSI declared on was illegal and void ; the 
fame having been entered into in redraint of marriage, 
and tending to prevent the plaintiff from marrying 
during the fix years, &c* 

Burroughs in fupport of the demurrer, argued that a ■ 
party binding himfelf not to marry on pain of paying a 
fum of money was a contraft in redraint of marriage, and 
therefore void by the exprefs determination in Lowe v. 
Peers (a). That indeed was a covenant not to marry 
any body dfe befides the olaintiff; which being indefinite 
riiight extend to the duration of thc defendant s life: but 


(<s) 4 Firj'. %xzs- V.d,' S. C. in thc Exchequer, tt’dtmt't J?f/. 

» tl^e 
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the lefiglh of time in which the reftraitit Is to operate^ ~ 
or the amount of the penalty') cannot make any difle- • 
rence in principle, any more than the form of the con • 
tra£t: in that cafe being by deed, and in this by parol. 
JSaJtfr Y, White {a) was alfo the cafe of a bond fct afide, 
the ground of Its being in general-reft taint of marriage, as 
Lord Hardwide declared in IVeodboufe v«, Skepley {/>). 


l8od^ 

HAITLtT: 

agaiti^ . 
R»C»t . 


Marryatt contra, denied that this was a contra^ In 
reftraint of marriage; i. e. for that purpofC; though, 
collaterally it might have that operation on the mind of 
the party: but fuch a polTibility would not vitiate the 
contrail. Suppofing, however, that it was a contra£f in 
partial reftraint of marriage, he endeavoured todiilin*. 
guiih this from the cafes cited, by faying that they went 
upon the redraint of marriage being general, and fuch 
as would enure during the lives of the parties; which 
was unreafonable in itfelf: but there was nothing un- 
reafonable in a party reftriifllog hirafelf from marrying 
for fix years: circumllances migl)t render it prudent 
and proper to impofc fuch a temporary qualified re- 
ftraint} the party might have been a minor: and nothing 
appeared here to fliew the contrary. 

Burraugh replied, that in the abfence of circumftances 
which ihifwed exprefsly that tins was a prudent and - 
proper rellraint of marriage in the particular inltance, 
the cafe fell within the general rule againd all contrads 
in redraint of marriage. 

Lord Ellenborough C. J. On the face of the con- 
tra£| its immediate tendency is, as far as it goes, to dll- 

(j) % Van. *15, (Jf) » Ath, 540(1 

C 4 courage 
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courage marriage i and we have no ibales to weigh tho 
degree of eiFe<£l it would have on the human mind. It 
is faid, however, jhat the reftraint U not to operate for 
an indefinite period, but only fOr fix years, and that 
there might be reafonable grounds to reftrain the party 
for that period. But no circumilanccs are ftated to ua 
to {hew that the reftraint was reafonable; and the dif* 
tiu£b and immediate tendency of the reftraint ft'iinps it 
at an illegal ingredient in the contra^. Wagers in ge¬ 
neral are feldom indifterent in their tendency, and this 
certainly is not fo. 


Gross J. Every contra£t in reftraint of marriage is 
illegal, as was faid by Lord Hardwicie. But this is en¬ 
deavoured to be diftinguiftted from former cafes, as not 
being a total and .indefinite reftraint of marriage: that 
however muft depend upon the duration of the par¬ 
ty’s life. If good for fix years, why not for a longer 
period ? 


Le Blanc J. This cafe is prefented to us ftripped 
of all particular circumftances, and therefore muft be de¬ 
termined by the general ^ule of law. Now it is impoiTxble 
to fay that fuch a contra£l might not have an efFecl on 
the mind of the party to deter him from marrying during 
the fix years: but a contrail to reftraln marriage generally 
has been determined to be illegal, as being againft the 
found policy of the law: and nothing is ftated here to 
ihew it to be otherwife in the particular inftance. 


Batlet J. This w'ager is calculated to operate againft 
marriage, and no prudential reafons are {hewn to have 

conduced 
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«on<)iic<d to it in this ind^nce | therefore k falU within 
the general rule, thtt being a eontra^l in reftraint of 
maifiage generaU|r»-it is void. 

Judgment for the Defendant 



HAarttv 

MSnJl 

Kiel. 


The Kino againfi The Inhabitants of St. James 

. Jttnt sad. 

m Bury St. Edmunds. 


WO juftices, by an order in the ufual form, reciting 
the complaint of the churchwardens, &c. of the 
poor of the paiilh of St. Jamest Stc. that Samuel Oxford 
did lately come to inhabit in the faid patiih, not having 
gained a legal fettlement there, and that he was then 
actually chargeable to the pariO), removed the faid S, 
Offerd from St, James in Bur^ to hewertht both in 
Suffolk \ which order was qualhed, on appeal to the 
Seflions, fubje£l to the opinion of this Court on a cafe, 
ftating; 

That the pauper Offord being fettled in Ixivorth was 
employed, on the 23d of December 1807, as a day- 
labourer, by R. Heffer of Jxworth^ to drive a load of hay 
to St. Jame/s in the town of Bury, and to return with a 
load of muck. In loading the muck he fell and broke 
his leg. pn the 24th December two magillrates took 
the pauper's examination, made out the order of removal, 
and (the pauper being unable to be moved) fufpended 
the execution by an indorfement on the back of the 
order. The pauper was attended by a furgeon by the 
order of the parilh officers of St. James^ and the expence 
of |6/. i^d. was incurred for his cure and maintenance. 
Qn the ift of April 1808, the pauper being able to move, 
magiftrates took off the fufpenffon, and made the 

order 


A labourer ein. 
ployed by his 
niaftcr to drive 
bis cart into a 
pariflt with one 
lotd and to re. 
tuin with ano. 
thcr, and wim 
broke hit leg 
there by acci¬ 
dent, which 
det.ined bidi 
for fome time in 
fuch panlh, by 
which he was 
relieved, is 
to be Gonii- 
dered as tajual 
faer. and as 
fuch is not re* 
moveable either 
under tlic ftat. 

1) & 14 Car, », 
e. iz. or the 
fiat. 35 Geo. 3. 
t. loi. as not 
coming there to 
J'e/f/e or Maiit j 
andconfequent* 
ly the expences 
of his relief 
c.'tnnot be di¬ 
rected to be paid 
during the fuf- 
penlion of the 
order of lemo- 
val under the 
latter ftatute. 
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of 

St. James In 
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order for payment of the 16/. 13/. for the expences, by 
indorfing the fame on the order of removal; and on the 
fame day the order was executed, and the pauper con* 
yeyed to Ixwortb *' 


The Attorney-General and Storht in fupport of the 
order of SeiTions, obje£led to the original order of re* 
xnoval and the order for payment of cods during the 
fufpenfion of it, upon the ground that cafual poor were 
not removeable before the i^at. 35 Geo. 3. c. loi*, and 
that a6t did not enable the., magidrates to remove any 
perfons who were not removeable before, but was meant 
to prevent perfons who were rerooveable from being re¬ 
moved during lllnefs or other infirmity which rendered 
it dangerous to them. The flat. 13 & 14 Car. 2. c. 12., 
which flifl: gave the power of removal,- is confined to 
perfons coming u fettle in a parifh in any tenement under 
the yearly .value of lo/.: and therefore where an order 
of removal only dated that the pauper had endeavour-- 
ed to intrude into the pjrifli, &c., it was held {a) ill. 
The flat. 35 Geo. 3. V:. 101., which enables the magif- 
trates to fufpend orders of removal, ufes the words inha¬ 
biting or Sojourning in the place from whence the pauper 
is to be removed. But ncitl^er could this pauper, in any 
fair fenfe of the words, be faid to have come to fettle in the 
parifh of Sr. James in Bury, nor to have been inhabiting 
or Sojourning there at the time of the order of removal 
made. The law throws the obligation of providing for 
cafual poor on the parifh in which they happen to be 
when the neceflity arifes. This is every day's experience, 
.^nd in Simmons v. Willhott and Others {b), Lord Eldotf 


(a) Ren y. Graf hem, zCetjfit {h)tEfp.N. P, Caf. 9I. 
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C.'J. of C, B, held that where a p^rfon had^Ueved pne 
who came under that defcription, he had a right to re¬ 
cover the expences from the parifli oiEcers. [Lord Ellen^ 
borough alked if there had been any fubfequent recogni¬ 
tion of the point faid to have been luled in that cafes 
but no anfwer was given.] The general point was de¬ 
cided in Newby v. Wiltjhire (o) in this court, where tC 
was held that the mafter of the pauper, who broke his 
leg as he was driving his mafter’s waggon, was not liable 
to the furgeon for his cure; but that the parilh were 
bound in the firil inflance to have taken care of him. 
So in Watfin v. Turner {b)y a fubfequent promife made 
by a parilh ofBcer to pay the expences of a pauper’s cure 
out of the parifli was held binding as a conflderation 
founded upon a moral obligation on the parifli to provide 
for their poor (<r). 


1808. ' 


Thv KtNO 
agmft 

The Inhabitants 
of 

“St. J.1MSS In 
Bear St-E n* 

MSN0S* 


FrerCf contra, denied that there was any diflin£llon 
between cafu/.l and other poor, in refpe£l to their re- 
niovai. Before the flat. 35 G. 3. it was always confl- 
d«red that coming to fettle upon a tenement under ic/. 
a year, and being likely to become chargeable, were con¬ 
vertible terms i and the only diflerence that flalute has 
made in this rcfpe^l is to prevent perfoiis who before 
v/ere liable to be removed, as likely to become chargeable, 
from being removed till they are adually chargeable. 
The word fojourumg ufed in that flatute befpeaks only a 
temporary flay in a place, as contradiflinguiflied from in- 
\ * 

(d) Cdtd. 5!y. {b) Excli. 7 . 7 G, 3. BuU. N. P. 129. 147. 

(c) But the law will not raife an promife in parilh oiTiceis to 

rep2/ money hid out for one of their paupcrl taken ill in another panfli. 

Banwtli, 1 Eafi, 5051 


haliting 
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habitingt ^Wch implits a regular dvelliag there. At the 
time when the order was made the pauper had not only 
been rojourning in the paridi for a day, but was likely to 
continue there for fome time. The obje£iIan would have 
applied as well to a removal under the flat. 13&14 
Car, 2* as under the Hat. 35 G, 3.; and therefore 
argument proves too much j for the former (latute has 
been long extended to cafes not within the precife words 
of it; and there have been numberlefs inliances in prac¬ 
tice of the removal of cafual poor. Admitting that the 
parifli is bound in the firfl: inllance to relieve c?fual poor, 
one of the obj'e^fs of the Rat. 35 G. 3. was to point out 
a courfe by which, without endangering the fafety of 
Tick or infirm paupers, the parifli which relieved them 
might get reimburfed. And Rich a conRruction will 
bcR further the obje£l: of that a£l; for the remedy w'ill 
be more promptly and eflicacioufly adminiflered to cafual 
poor from the conflderation that the expence will be re¬ 
imburfed to the parifli. To determine now for the firR 
time, that cafual poor are not liable to be removed, will 
be attended with great inconvenience and encourage liti¬ 
gation. It will be made a queftion in a variety of cafes 
with what view the pauper came into the parifli from 
whence he is fought to removed. The animus mo- 
randi and the animus revertendi muR alfo be difeufled* 
The diftinftion of cafual from other poor is only a popu., 
lar one, and not to be found in any of the ftatutes re- 
liting to the poor. Every perfon relieved in a parifli tq 
which he does not belong *is cafual poor. The prefent 
quefllor was ralfed in Rex v. Keynajlon {a)f but the cafe 
was decided upon another ground. 




I 118. 
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Lord Ellenborough C. J. The cafe haa been very 
fully gone into, and if the Court thought that any fur* 
ther light could be thrown upon it, they would have been 
dehrous of receiving it. But no doubt can be raifed on^ 
the queflion. No peribn is removeable from the parifli 
where he is but by pofitive ftatute. In order therefore 
to fee what that power is we mud trace it to the ftatute 
itfelf which confers it, the 13 & 14 Car. 2. c, 12.: and 
that, after reciting that poor people endeavour to fettle 
themfelves in thofe parifiies where there is the beft 
dock, dec. i and when they have confumed it, then to 
another parilh, See. fays, that it (liall be lawful, on com* 
plaint of the parifli oflicers, within 40 days after any fuch 
perfon coming fo to fettle as aforefaid in any tenement under 
tbe yearly value of lol. for any two julliccs of the peace 
of the dividon where any perfon likely to be charg'jabie 
to the parifli fliaii come to inhabit^ by their warrant to re* 
move him to the place of his bft legal fcttlement. The 
exprcflion of coming to fettle denotes that the party comes 
animo morandi or manendi: it may he for a temporary 
purpefe, but ftill it muft be underflood that he comes to 
fettle there. But how can it be faid that the pauper 
went into tins parifli animo-inorandi at ail I He went 
into tile town with a cart load of hav, which he was to 
difpofe of, and return with a load of muck; how then 
can it be bid th^t he went there to fettle? Then if he 
were not removeable within the terms of the flat. 13 Sc 
14 Car. 2. can we find any enlargement of the power of 
removal? The flat. ^sGeO.^- h2& iht words inkabiting 
or fojourning: but it would be an extravagant confttuflion 
of either of thofe terms to fay that it meant to include 
fuch a cafe as this, Then if the order be not warranted 

a by 
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' 1808. by either of thefe Hatutesi there is no authority for if, 

- and the Scflbhs hare done right to quafli if. 

TheKiNc; ® ^ 

againji ^ 

The Inhabitants - J. It is impoiTible to fay that the pauper be* 

Si* T 

Busy ST*ii*D- rcmoveablc by the ftat. 3^ G. 3., which was pafTed 
MuNDs. fQj jjjg puipofe of preventing poor perfons from being 
removed till they were adlually chargeablci who were be» 
fore removeabie under the ftat. 13 & 14 Car. 2. from the 
parifti into which they had come to fettle in a tenement 
under the yearly value of 10/., upon being likely to become 
chargeable. A man coming into a town with a cart, for 
an hour, to difpofe of his load, cannot be faid to have 
come there to fettle: but having met with an accident 
there, which detained him, he comes within the dtferip- 
tion of cafual poor, and as fuch was neither within the 
ftat. 35 G. 3. nor that of the 13 & 14 Car. 2., and there* 
fore the original order was improperly made. 

Le Blanc J. Whether ultimately it might be better 
either for the poor or for parifties, to confidcr perfons of 
the defeription of this pauper as removeabie, I cannot fay: 

1 (hould hope that it would not make any difference in 
the treatment which poor perfons in their neceffities 
fhould experience: but we^can only-look to the authority 
which the magiftrates had to remove the pauper. Their 
power, if any, muft be derived either from the ftat.. f 3 & 
14 Car. 2. or the ftat. 35 G.3. It has been properly admit- 
ted that the latter of thefe did not enlarge the power of re¬ 
moving poor perfons, but was meant to provide that per* 
fons who by law were ^before removeabie if likely to be- * 
’ come chargeable, ftiould not be removed till a£lualty fo} 
and to make provifton for fufpeiKiing the order of re¬ 
moval 
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fnoval when made in cafe of ficknefe or Infirmity, and 

that the cxpences incurred in the care and maintenance 

of the perfons, between the order to remove and the 

a£fual removal of them, fiiould be defrayed by the parifli * 

to which they Ihould be found to belong. We mud then 

look to the ftat. 13 & 14 Car, 2. Confidently with that 

ftatute, which enables the order of removal to be made 

on complaint of the parifh oificers of perfons coming to 

fettle and inhabit in the pari(h« the form of the order 

dates the complaint of the parifli officers of St. Jameses, 

that the pauper came to in)faiit in their parifh} (and 

without fuch complaint the judices would have no jurif- 

di£tion}. The quedion then is. Whether this pauper 

came to inhabit or fettle in the parifli ^ the cafe fhews 

that he did not; for It dates the particular obje£t of his 

coming there to be to drive a load of hay and return 

with a load of muck: therefore under the datute of 

Car. 2. he could not lawfully be the ohje£l of complaint 

of the parifli officers; and if not, the magidrates could 

have no power to remove him. 'Ehis quedion, though 

glanced at, did not arife in Tie King v. Kpafon, 

' . 

Batley J. Tiie dat. 35 Geo, 3. was clearly intended 
to redrain the power of removal, and not to make per¬ 
fons Tcmoveable who were not fo before.* Then tfae 
ftat. 13 & 14 Car, 2. only gives the magidrates power 
to remove perfons who come to fettle and inhabit in a 
parifli. Before that datute a fcttlement was gained by 
mere inhabitancy, and the datute was pafled to prevent 
fettlements being gained by inhabitancy. Now it is clear 
that this pauper did. not come to inhabit in the parifh from 
whence he was removed. And as down to the period of 
the ftat. 35 Geo, 3. it never was confidcred that a perfon> 

coming 
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coming into a parifli for fuch a purpofe as this paaper 
did, came there tainiaiit, or was removeablei therefore, 
fince the ftatute, which was paffed to reftri£t the power 
of removal, he cannot be confidcrcd as a perfOn te- 
moveable. 

Order of Seflions confirmed. 


Tt'eHnef-iayf 
yune sail. 

Th.' venue 
be changid 
an action tor 
ciiininai ron. 
veifation or. the 
ui'udl .ifKJ.ivit, 
that the iiiiU 
caujii I'f .. 
if ipy, .i.ofc in 
tlie couMy to 
tvliich It is 
clian>;(.(l; for 
the whole caufc 
•f a£hc>n is the 
trerpafs on 'the 
plaintiff’s w'lftj 
and the\eniJC 
can only be 
brpughi back by 
the piaintift's 
undei u!ving to 
give material 
evidrnce in tlic 
original county. 


Guard Ggatnfi Hodoe. 

may ^'’HE venue was clianged from Middlefex to Devon^ In 
an aiflion for criminal converfation with the plain* 
tiff's wife, upon the ufual affidavit that the whole eaufe 
of a£lion, if any, arofe in Devon^ and not elfewhere out 
of that county. On which a rule nifi was obtained for 
difcl'.arging»the former rule for changing the venue, and 
to bring the eaufe back into MidJUfiXf upon an affidavit 
that the marriage of the plaintiff with his wife was had 
in Inland. 

Dampiert in ihewing eaufe againfi: the lad rule, faid 
that it was to be colle£led from the affidavit that Devon 
was the only place where the patties had inef. That the 
quedion came to this, Whether the venue could ever be 
changed in this kind of a£lion;- which depended on 
whether the corpus delidi, or eaufe of aidion, were the 
criminal intercourfe, or the injured fenfe of feeling which 

t 4 , 

the hufband carried about with bint wherever he went ? 
and it feemed the former. That the a^ion in its form mud 
be taken to be an a£lion on the cafe, and not of trefpafs % 
otherwtfe jtbe datute of limitations would run on it in 
four years, indead of fir, as it had been determined 
to do. 
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T'Sf Attorney-General and Harris, in fupport of the 
rule, urged as an 0(bje£lion to changing the venue in 
fuch an a£Iion, that the defendant could not make the 
ufual afBdavit, without in fome degree admitting the^ 
caufe of a£iIion ; and as the marriage of the plaintiff was 
had in Ireland, he could not bring the venue back again 
to Middlefeit by giving the ufual undertaking to give ma¬ 
terial evidence there. The gift of the a£tion is the per 
quod confortium amifit, and therefore the plaintiff is 
damaged in every county where he is after the lofs fuf- 
tained. There is no inftance of changing a venue in an 
a£Iion for debauching the plaintiff's daughter per quod 
fervitium amifit. And in Cailland v. Champion where 
the venue had been improperly changed, the Court or¬ 
dered it to be brought back again. 

f.ord Ei.lpncorouch C. J. The rule for changing 
the venue having been made on the ufual affidavit, that 
the whole caufe of a£lionr arofe in the county of Devon 
and not elfewhere, i .akes it nc< effary to confider what, 
is the whole caufe of a£lion in this cafe. Now that is 
the trefpafs committed on the wife ; and the proof of the 
marriage of the plaintiff, though ncccffary to entitle him 
to recover for the injury complained of, is no part of the 
caufe of adlion. As in ClarU and Another^ AJfignees, 
Icc. V. Reed {h), where upon a rule for changing the 
venue from London to Ejpx, in an action brought by the 
aflignees of a bankrupt againft the defendant for money 
|iad and received; il having been objected that the com- 
fniflion was iffued at Wefiminjlerf and that the aflignees 
fvere chofen at Guildhalls and that as it thereby appeare 4 

i 

(«] 7 Ttrm Rtp. 205. (i) i Ntw Rtp, 310. 
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that the vhole caufe of a£lion did not arife in M/fx, 
therefore the plaintiiF was entitled to retain his a£lion in 
Londoa: the Ch^ef Jullice faid that if the caufe of action 
*arofe in two different counties the defendant had no 
right to change the venue j but that the matters Hated 
were no p^rt of the ^auff of a^iotif which mui); have 
arifen before the bankruptcy; though they were material 
evidence to be given in fupport of it. I'herefore that 
the plaintiff muff undertake to give matetial evidence in 
pondotif in order to draw back the venue. So herci 
though the marriage be a material inducement to the 
right of the plaintiff to maintain the aflion in^ rerpe£l to 
the trefpafs on his wife; yet it is no part of the caufe of 
a£lion; and confequently the venue can only be brought 
back by the plaintiff’s undertaking to give material evi¬ 
dence in MiddUfex, 

Per CuriattJt Rule difeharged. 


nurfjiiy, The Trekt Navigation Company 

June 136, 

Ha RLE y. 

The Inches of jj^EBT on bond giveny in 1799 for 509/.} the condi. 

'tondr^colidi- tion of whichj reciting that the company’s com- 

pnnc^oXl. appointed fames Ella, collcdor of their tollS| 

gor to accognt and that the defendant and one Barnjdale had agreed to 
torandp>yover ^ 

from time to give their bond as fureties for £//a’s faithful difeharge of 
timeaJlfucb , #. .. . 

tolls as he his putyj was that if Eua Ihould, as long as he con¬ 

fer the tinued colledor, from time to time perform the orders of 
IxaSninTh? *1** Committee, and lender to them or their treafurcr, 

accounts for 8 

or 9 years, and not calling upon the principal for payment fo foon as they might have done 
for fums in arreu or unaccounted for, ii not |m elloppcl as law in an aClion againft the 
fpreties. ‘ 

IfC. 
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&c. true accounts in writing of all monies which he l8o8« 

flionld receive and pay on account of the navigation, &c. — 

' ^ ^ ® The TeeWT 

and alfo if he fliould from time to time truly pay to the Navif«tjopi 

treafurer, when required, all fuma of money which * Igaat^ 

(hould come to bis hands as fuch colledlor and receiver, 

without fraud or delay, and in all things faithfully exe- 

cute the faiil office of collector, i^c. then the bond to be 

void. The declaration then fet out a breach of the con<* 

dition, (hat Ella did not pay to the treafurer, when re* 

quired, all Turns of money which came to his hands as 

fqch colJc^or, &r, to wit, ftcc/. between the < 5 th of 

■Augtiji 1799 and ill of Novemitr 1807 • which the 

defendant afterwards had notice, &c. 

Tlie defendant pleaded, id, non eft fafium. adly. 

That Ella did from time to time pay to the treafurer, when 
required, all the Aims which came to his hands as collec* 
tor. See. 3dly, That before refufed or was requirc 4 
to pay to the treafurer the faid Aippofed Aim come to 
his hands as colle£lor, to wit, on 6th Augujl l8of<, 

EUa re 7 idered accounts in w'riting to ilyi v-uiomittee, which 
purported to be true accounts in wrVnng of all Aims by 
him before received and expended, as coIle£lor, &c. 
which accounts were allowed, approved of, and palTed 
by the faid committee; and Ella in due manner when 
required paid to the treafurer the Aims which upon the 
balance of the fame accounts appeared to be in his 
hands; and the committee and the plaintiffs, when they 
fo allowed, approved of, and paffed the fame accounts, 
might, without their wilful negle£f or default, have dif* 
covered any Turns received by Ellada colie£lor, &c* not 
included, and which ought to have been included there* 
in, and any falfe or fraudulent entry, calculation, ba» 
lance, or other error, or deceit in the fame accounts, Uc.i 

D a yet 
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y«t the committee and the plaintiffs ncgle£):ed fo to dOg 
and negleded to require £//a to pay any other fum thati 
the balance in thh accounts fo delivered,' &c. and aljp 
negk^i'd to give due notice to tht defendant of any refufal or 
default of Ella to pay any fum for fix months after the paf- 
flng and allowing the fame accounts: by reafon of which 
premifes and of the laches of the plaintiffs in that behalf, 
and inafmuch as the defendant, without hU default, was 
altogether ignorant of the premifes, the dcfendan^bc- 
came wholly difeharged from all liability to ti.*? plaintiffs 
on the bond, by reafon of £’//o*s refufal to pay to the 
treafurer the faid fum by him received as aforefaid. The 
4th plea Rated that when the accounts were fo rendered to 
the committee by j?//o, and allowed, approved, and paflUd 
by them, (as mentioned in the lafl count), he was in due 
manner required and did in due manner pay to the trea¬ 
furer the refpe£live balances appearing tp be due on 
fuch accounts ; and that the committee and the plaintids, 
at the time they.fo allowed, approved, and pafTcd the 

accounts, had notice that Elka had received certain fume, 

( 

as collector, &c. not included, and which ought to have 
been included, in ihofe accounts, being the fums men¬ 
tioned in the declaration, and alfo then knew of falfc and 
fraudulent entries, balances, and othcr errors, &c. in fuch 
accounts: yet the comuittce and the plaintiffs for a 
long time, to wit, fix years after the pafling of thofe 
accounts, neglciled to require Ella to pay the fums fo 
received by him, or to pay any other fum than the ba¬ 
lances appearing on the accounts fo rendered, &c. and 
during all that time .negicftcd to give the def-ndant no¬ 
tice of any default or irefufa) of Ella to pay or account, 
&c. i an d fraudulently concealed from the defendant that 
Ella had concealed the fame \ and that he had made the 

faid 
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Rid falfe and fraudulent entriesj balances, and errorst 
&c.: by reafon of which pretnifes, and by the laches of 
the plaintiffs, and inafmuch as the defendant, without his 
default, was ignorant of the premifes, he became wholly 
difcharged from all liability, &c. The 5th plea ilated 
more generally that the plaintiffs might, without their 
wiiAil negle£l; and default, have delte£ltd any fums re¬ 
ceived by colle£lor, which ought to have been 

paid or accounted for by him to the phintiffs, or any 
falfe entry, balance, error, &c. in the accounts fo ren^ 
dered by him : yet they negleded fo to do, anc| for Jix 
yenrSf after the refpeftive times of receiving the faid fup- 
pofed fums by Ella^ they negle£led to require him to pay 
them, and alfo neglected to give notice to the defendant 
of his default, &c. and the defendant, without his de¬ 
fault, was ignorant of the premifes and of the laches of 
the plaintiffs in that behalf, and thereby became dif¬ 
charged, &c. The 6th plea ftated that after EUa had 
received the fums iti the declaration mentioned and net 
paid over, &c. the plaintiffs had notice of the fame, and 
alfo of divers falfe entries, &c. and balances in his ac¬ 
counts, See*; yet they ncgle£led for the time and in the 
manntr in the 5th plea mentioned, .See. IfTues were 
taiteh on all thefe pleas. 

At the trial before Wood B. at Lncefler^ Ella the col¬ 
lector proved that, having received confiderablc fums for 
tonnages, he was, in 1807, called upon by the trea- 
furer to know how the account flood ; and made it out; 
by which a balance appeared to be due to the company 
of above 1000/.; which he told the treafurer that he 
could not pay, but that his furetlbs mud. The defend¬ 
ant, having been informed by Ella of this balance againft 
him, required time to look into the account, and was to 

D 3 endeavour 
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endfavour to fettle it. Ella alfo proved that he had 
debited himfelf with the amoont of the tonnages when 
due whether he received them or not; and that many 
pf them he did net receive; but was in the habit of 
giving credit for them to different perfons with the 
knowledge and confent of the treafurer. That he at- • 
tended the meeting of the committee, who audited their 
books once a year. And Ella produced in court thr 
book by which he accounted to the treafurer for the tolls' 
received, and which was at all tinxes ready for his infpec- 
tion; and which contained the initials of the treafurer 
and his clerk denoting receipts of money from A 7 /<r. 
Neither the treafurer, nor the company, ever complained 
of any deficiency in E/la's accounts till July 1807, when 
he communicated it to his fureties; though the treafurer 
might every year have afeertained (he balance due to the 
company: and there was no difficulty in deteOIng the 
errors when the accounts were fettled. On the part of 
the defendant it was contended, that the aflion did not 
lie in the name of the company, they having been paid 
ail the arrears for which the a£Iion was brought by their 
treafurer, who, by this a£lion, brought in the name of 
the company,, was endeavouring to recoup himfelf in 
damages againft £//a*s furetyy But the learned Judge 
faid he could not notice that defence upon this record. It 
was next contended, that the fureties were difeharged 
by the treafureT*s not having given notice to them of 
JSl/a’s being fo much in arrear in his accounts, and by 
fuffering him to run fo much in arrear. But that was 
alfo ruled to be no defence at ’iw, and only available, if 
at all, in equity; where the general principle was tiiat if 
ati obligee enlarged the time of payment to a principal^ 
without the confent of the rureties, the latter were dif- 

charged.. 
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charged. But whether that had ever been extended fo 
far as to hold that furetit-s were difcharged by an obligee’s 
negle^ing to call upon the principal fo foon as he might; 
or by not giving notice to the fureties that their principal ^ 
had not paid, might be doubted. But that in this cafe 
it appeared that the fureties had notice immediately after 
the deficiency was difcovered; and that till that time the 
treafurcr had a good opinion of and did not fufpe6: Ella, 
There was no proof of Ella*% having ever rendered any 
account to the committee: and the defendant’s counfel. 
declined going to the jury either upon the h 6 t of the 
requeft to account, or the quantum of the demand: but, 
referving the qutrillons of law, or any remedy in equity, 
it was agreed that only one fum of 500/. (hould be taken 
in execution upon this and another a£lion againft the 
other furety. 


. taps. 

The Trijit 
Navigation 
Company 

HAklST* 


Vaughan Serjt., having before obtained a rule nifi for 
a new tri^I, was now called upon to fupport his objec- 
tion to the verdi£i, and to point out to which of the 
pleas he meant to apply the evidence. iB, He con¬ 
tended that the evidence amounted to proof of payment 
to the treafurcr, under the 2d plea, of all the fums 
aflually received by the coikdor, Ella t though he had 
alfo debited himfclf with fums which he had not adaally 
received, but which he had given credit for to different 
perfons, with the knowledge and confent of the treafurer, 
which was within the fcope of his duty. [But thCourt faid 
that there was no evidence of payment in fadl to the com¬ 
pany of the tolls received.] 2dly, He contended that the 
accounts having been annually audited and approved by 
the committee, in which thofe fums were fet down as re¬ 
ceived,, which in fa£V had not been received \ and it ap- 

D 4 peariog 
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180S. peariflg that the errors which exifted were fuch at might 
_ ~ eafdy have been dete£lcd upon the view of the accoantf 

TheTnEKT ' r • , 

Navig;a(ion when they were fettled; and the treafurer might every year 

^have afeertained the; balance due to tlie company ; either 
f^AMicr. taken that by omitting to eitamine the aecounts 

properly, and to afeeitain the balance, the committee dif* 
charged the colleflor, and gave credit to the treafurer {which 
would alfo amount to payment under the ad plea: or, gdly, 
The committee were guilty of fuch grufs negligence and 
laches, in not requiri::g the principal lo account accord¬ 
ing to the. condition of the bond from time to time, as 
will difeharge the fureties from their obligation. For 
die fureties rely’ upon the obligees uflng due diligence 
againd the principal obligor, and their omitting to do fo 
for 8 or 9 years lulls the fureties into a falfe fecority, 
and prevents them from ufing due diligence againd thek 
principal for their own protedion. And he referred to 
Hee/ V. Berringtin («), where Lord Longhhorough C. held 
that an obligee’s giving time to the principal, without 
notice to the furety, difcliarged the latter. 

Balgttjf and Chirlie, contra, were flopped by the Court. 

Lord Ellfndorouch C. J. The only queRion is, 
VAether (lie laches of the ot^igees in'not calling upon 
the principal fo foon as they might have done, if the ac¬ 
counts had been properly examined from time to time, be 
an eftoppel at law againll the fureties ? 1 know of no 
, fuch elloppel at law, whatever remedy there may be in 

equity. None of the pleas appear to hate been proved 
ki fad. 

Ptr Curiam, Rjjlc difcharged. 
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The King againji The Inhabitants of Helunoly. 

o 

^WO juftices by an order removed the wife and four 
children of JantesPoturf 9 n from Heliingiy to Bright- 
htiniflonet both in the county of Suffer: the Seffions 
qualbed the order, fubjed to the opinion of this Court 
on the following cafe. James Patterfon^ the huiband 
and father of the paupers, at the time of the taking and 
occupying the tenement hereinafter mentioned, was a 
private foldier in the Sufftx militia, quartered at Brighton 
With his regiment, which then lay in the barracks there. 
He had permifllon from his officers to fleep out of the 
barracks, for the purpofe of being with his family; and 
hired a houfe at Brighton by the week, paying four (hil¬ 
lings a-week for the fame, which houfe he fo continued 
to occupy and deep in with his wife and family for three 
months. The houfe fo hired and occupied by him is at 
all times of the year of the value of four (hillings a-week^ 
if taken by the week; but is not of the value of io4 pee 
annum to be taken by the year. The quellion referved 
was, Whether James Patterfon gained a fettlemcnt undeu 
the above circumftances ? 


Saturdafi 
y«nr 25th* 

A tenement 
found to be of 
the value of 4;. 
a-week, and to 
be demifeable 
at all times of 
the year, if let 
bf thiwetki but 
not to be of tho 
value of 10/. a- 
year, to be lee 
by the jtar\ can¬ 
not confer a fet- 
tlement on the 
occupier by re* 
fidence thereon 
for 40 days. 


Courthope and SeJgwiei, in fupport of the order of Sef- 
fiohs, contended, ift, that the fa 41 found in the cafe, 
that the tenement was not of the value of lol, a-year^ 
concluded the queftion: for though the letting need not 
be by the year, yet the value of the tenement mud be 
edimated by the year% becaufe t&e aiSl 13 & 14 Car, a* 
c* 12* fpeaks of coming to fetiUt i. e. to r^tde, on a tene¬ 
ment under the yearly value of 1 oA adly, A foldier cannot 

10 gain 
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gain a fettlemcnt (iuring the time that he is on militaf)* 
duty iri the patifh. The ftat. of Car. 2. was not made to 
facilitate but to reflrain fettiemeqtS) by enabling the ma^ 
^iftrates to remove ^hufe who came to fettle on tene¬ 
ments under 10/. a-year who were likely to be charge¬ 
able : but a foldier could not have been removed at any 
rate, either before or after that ad, and therefore could 
not gain a fettlement by refidence on a tenement of that 
value under the ad, not being within the intention of it. 
And this is confirmed by the claufe in the mutiny ad, 
enabling every foldier to be examined as to his fcttletnent; 
which examination is conclufive ever afterwards, and he 
cannot b^* exaniined a fecond time; which (hews that 
the Legifliture confidered that a foldier could not.gain a 
fubfequent fettlement. 

D'Oyly and Rotf contr^, argued that the meaning of 
value of 10/., in the (latute, was a tenement which 
would produce to the owner ic/. in the courfe of a year: 
the yearly value being fo called in contradiftindion to the 
grofs value of the tenement, to be fold. The ad does 
not fpeak of the yearly value under a yearly contrad,” 
as contended for: and if fuch a letting as this be not 
fttflicient, it mud be argued that if a tenement in fuch 
a place as Brighton could no/ be let at all by the year, 
but could be let by the week, fo as always to produce 
above to/, within the year, yet it mull be taken as 
worth nothing hy ibe year. Here the value is found to be 
4/. a-week at att times of the year. The quedion miglit 
he diflFercnt if that were otherwife. It may well happen 
that for one fix months A. would be always will ng to 
pay 5/. for a tenement, and B. 5/. for the other fix 
months} nnd j'ct it might not be worth 10/. to either of 
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them; becaufe neither would want it for the whole year. 
But the true queflion is» How much it is worth to the 
immediate owner, who coUe£is the rent from the actual 
occupiers? and if he in receive lo/. a«year from 
all the tenants at different times within the year, the 
yearly value of the tenement mud be fo much: although 
if he be a middle^man he may deduct a certain propor¬ 
tion of that for his trouble and profit before he makes 
his payment over to the owner of the inheritance. Va¬ 
lue and rent are different things, and the word ufed iu 
the (latute is value. In Rex v. Framlin^ham {a) the land¬ 
lord’s paying the rates and taxes out of a referved rent 
of ' q/. a-year did not prevent the gaining of a fettle- 
ment. So in Rex v. 5 /. Mathew^ Bethnal Green (^), If 
the value be lo/. a-year, though the rent be lefs, it is the 
fame* In Rex v. Whitechapel (c) there was no finding of 
what the room would have let for by the year, but only 
by the week. The true queflion, according to AJhhurJl}. 
in Rex v. Fillongley (d), is whether the party have fuffi- 
cient credit to be trulled with a tenement of ]o/.,a year 
value. 2dly, The reafon why a foldier cannot gain a fet* 
tlement by hiring and fervice, becaufe he cannot contrail 
for his perfonal fervice with the mafler, does not apply 
to a fettlement of this kind, for which it is only neceffary 
that he (land in the relation of tenant to the premifes for 
40 days, during his refidence in the fame parifh. OfE- 
cers (land in this refpefl in the fame fituation as common 
foldiers under the mutiny a^. And however uncertain 
their refidence may be profpe£lively, that cannot affc£l 
tJto relation of landlord and tenant, as it does that of 
mailer and fervant. The reddehce of a tenant at will is 

(*) Burr. S. C. 748. {h) U. 5“4» 

[e) HU. a6 G. 3. a C^nji, 154. {A) 1 ^erm Rtf. 460. 
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profpef^iyely as uncertain; and yet that is no obje£tioii 
to his gaining a fcttlement. The claufe in the mutiny 
a£t relative to the examination of foldiers as to the place 
jof their fcttlement i,s merely to facilitate the proof, with¬ 
out withdrawing the foldier again and again from hid 


duty every time he changes his quarters, to examine him 
as to the fame fcttlement. To make oath af aforefaid 
means to make oath of his fcttlement in A,, which he 
had before made or.th of; but does not prohibit another 
examination as to a new fcttlement in 


liord Ellenborotjgh C. J. It is unnecclTary to con-* 
fider the fecond ground of argument, how far a foldier^ 
as fuch, is capable of gaining a feitiement by renting a 
tenement of lo/. a-year, the Court being clearly of opi¬ 
nion, upon the firfl: ground, that no fcttlement was gained 
by the pauper in Brighton, The words of the ftatute 
enable the juftices to remove any perfon who “ (hall 
come to fettle in any tenement under the yearly value 
of I of*:” that is, upon a tenement the value of which 
is to be elllmated by its annual value, to be let by 
the year, at the time of the party’s coming to fettle 
upon it. It need not in fadt be let for a whole year; 
it may be let by the week, or the day; but thofe 
lettings are only media for ^feertaining the yearly va» 
luc, if nothing appear to the contrary; but when it is 
cxpref&ly found that the tenement was not of the value 
of loA a-year to be taken by the year, it is impoffible by 
any reafoning to make the matter more clear. Suppofc, 
however, that it might be let every week in the year at 
4/. a-week, which would amount to 1 o/. 8/. and a frac¬ 
tion $ 1 a(k whether in fair eftimation that would be of 
equal value with a tenement of the value of 10/. a-year 

f 



jN THE Forty-eighth Year qf GEORGE III. 

to let by the year ? Whether the dilference of 8/. and a 
fra^ion to be made by fifty-two fuccefiive contrails 
would be an equivalent for fo much additional trouble 
and inconvenience ? Nobody would helitate to fay that* 
fuch a tenement was hot of the value of ic/. to be let by 
the year. But the ftatute, fpeaking of yearly value, meant 
the value of the tenement tp be let hy the year, 

Grose J. agreed. 

Le Blanc J. When the ftatute fpeaks of the yearly 
value, what elfe can be underilood by that expreflion but 
the value to be let hy the year ? It has been held Indeed 
by confiru£lIun of the flatute, that a fettlement may be 
gained by a taking of a tenement for lefs than a year, 
provided it is of an aliquot value, which would amount 
to I el. a year. But in none of the cafes where that has 
been decided did it appear that the efiimated value de¬ 
pended 'on the mode of letting by the week or other 

✓ 

fliorter period than a year. But the letting at fo much by 
the week or the month was merely taken as a criterion of 
the yearly value : and this is an anfwer to all thofe cafes. 
Here, however, it is dated that the value of lo/. within 
the year depended on the taking being for a fliorter pe¬ 
riod than a year, and no perfon would have paid that 
yearly value for it. If this, then, were allowed to confer 
a fettlement, the next thing contended for would be, that 
a field, which nobody would take for loA a-year, if it 
jcould be let out by the tenant for one night (which he 
might do to drovers of cattle pn the road) at that rate 
would confer a fettlement. I am not difpofed to extend 
the words of the a£l further than the cafes have already 
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l8e8. Batley J* I'his cafe is fo clear, that I regret that 
—- the SeiFious were prevailed upon to referve it for our 

confideration. The queftion is, Whether the value of 
Th*li‘^J*’‘*®"*** this tenement be ib/. a-ycar? To afceriain that, the 
^iBLtiMOLv. only fajj criterion is whether it would let at a finglc 
letting,-without further trouble, for that fum. If it 
could be fo let at a (ingle letting-, the landlord might 
refide elfcwhcrc at a diftance: but if it is to be let 
weekly, he mull cither refide upon the fpot himfelf, and 
have fo much additional trouble in leiilng it, or he 
mua employ fomebody elfe there, and pay him for his 
trouble: and in either cafe part of the lo/. obtained 
within the year by weekly lettings would go either to 
compenfate himftlf for his trouble or in defraying the 
expence of his agent: befides, the rific of not being 
able to let it for three weeks in the courfe of the year, 
in which cafe the a^lual rent would be reduced under 
lo/. a year. The ftatute then, fpeaking of the yrarl^ 
Value, and the queftion being, Whether the tenement 
were worth jo/. a-year to be let at a finglc letting, 
without further trouble 5 and that being negatived by 
the cafe 5 it is clear that no feltlement was gained by 
the pauperis occupation of it. 

Oyder of SciGons confirmed^ 


S^turJtyf 
yunt ajth. 


Cunningham againji Cooan, 


7 n the cafe of a 
defendant 
charged in exe¬ 
cution, the com- 
milriturmuft 
be filed of the 
fame term as 
the marfhal’s 
acknowlcdg- 
IMenC. 


JpINAL judgment was figned in laft Hilary term, and 
in-the fame term the ufuai rule was taken out for 
the marfhal to acknowledge the defendant in his cuf- 
tody: but the committitur, under which the defendant wai 
charged in execution, was not filed till ^aJUr term. And 

becaufc 
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becaufe the committicur was not filed in the fame term 
as the judgment, a rule was obtained, upon the authority 
of Fi/ber v. Stanhope (aj, calling on the plaintiff to 0 iew 
caufe why it (hould not be taken off the file, and the de* 
fendant be difcharged out of the cultody of the inarfhaL 

Htillochf in fliewing caufe, obferved that in Fijber v. 
Stanhope the committitur was not filed till the third term; 
but that here it was filed in the next term after final 
judgment; which was in time, according to the pra£lice, 
to charge the defendant in execution. That the rule for 
the niarfhal to acknowledge the defendant in his cuftody 
need not have been taken out till Eajier term ; but that 
would not hurt, as the committitur was the material 
thing. 

Ccfnyrjf contra, (in anfwer to a queffion from the 
CiiUrt, how the marfliars acknowledgment was material 
to the regularity of the committitur) anfwered, that 
formerly the prifoner was brought up in perfon, and 
committed by order of the Court to the cuftody of the 
marlhal in court; but that now a rule is made out, and 
ferved on the marlhal, to acknowledge that the defendant 
is in his cuftody, and the marftiars acknowledgment is 
made on that rule; and therefore it W'as neceffary, for 
confiftency fake, that the acknowledgment of the marfhal 
fhould be of the fame term as the committitur; and 
until fuch acknowledgment the marfhal would not be 
liable for an efcape. And therefore eliphurji J. delivered 
the opinion of the Court in Fijher v. Stanhope^ that the 
acknowledgment ought to be of the fame term \n which the 
4cfipilidaat was charged in execution, and that the pre^ 

(«) 17 >rm jRr^ 464. 

ceding 
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l8o8. ceding acknowledgment given in that cafe two terms be« 

fore was not fufficient. If the plaintidF did not mean to 

Cvhkikoham % 

ag^nft charge the defendant in execution till Eajitr term, he 
* (hould have waved the former and taken out a new rule 
in that term. 

Lord Ellenborouoh C. J. The committitur pro¬ 
ceeds on the acknowledgment of the marfhal in an ante¬ 
cedent term, and is therefore irregular, on the authority 
of the cafe cited. 

Per Curtantf Rule abfoiute (/i). 

(«) Vide the forms of the rule on the marfhal to acknowledge, &c., 
(rf the committitur«piece, and of the entry of the comnuttiiur, 3 Tidd'i 
fraKit*! jSfpcnd'uc. 


Ryal againft Rich. 

plaintiff declared in debt, for that the defend¬ 
ant, before and on the 25th of December 1805, held 
a mefluage and lands called North Alljou^ as tenant from 
year to year, of which the reverfion was in the plaintiff; 
nant pleaded nil jjjat on thc 20th of December 1804 the plaintiff cave the dc- 

debcttoihe ift, , , ^ ° 

and a tender of fdndant noticc in writing to quit the premifes and demand- 
thc tingle rent 7 

i-efore a£tion ed the poflefSon thereof on the 25th of Dec, 1S05, when 

brought to the 

sd count, and the intercft of the defendant determined ; nevrithelefs 
paid the money 

into court; the defendant refufed to deliver up poffefllon according 

which the plain- * ' r 

tiff took out be* 

lore trial and ftill proceeded : and held that this was no caufe of nonfuit, as upon the ground 
of An h acctptance of the Angle rent being a waver of thc plaintiff’s right to procted for thc 
double value; but that the cafe ought to have gone to the jury; and that the plaintiff’* 
going on with the aOipn ^cr taking the Angle rent out of court was evidence to fbew 
-that he did not mean to wave his claim for the douUe value, but to take it pro ta no. 

Jt feems that though the Ang|e tent were paid into court on the fecond count, yet if tlie 
plaintiff had not accepted it, but had recovered on the Arft count, the defennant wohM 
have been enrirkd to have the money fi> paid in ou| of die larger Aim re« 

•ovtied. 


fAturdiyi 
Junt Z5ttla 

A landlord de¬ 
clared in debt, 
for the 

double value,, 
adly, forufc 
end occupa¬ 
tion ; the le- 
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to the notice, and •wilfttlly held over, &c. againfl the fta- 
tutc : and then the plaintiff averred the yearly value of 
the premlfes to be 8o/., and demanded 200/. as the double 
value, during the time the defendant fo held over. There, 
was a fecond general count for tlu ufe and occupation 
of a certain other dwelling-houfe and lands held by the 
defendant of the plaintiff by his fufferance and permiffion. 
The defendant pleaded aa to 200/. demanded in the firff 
county and 112/. jo/, parcel of the 200/. demanded in 
the fccond count, nil debet: and as to 87/* lox. rtfidue of 
the 2co/. in the fecond count, he pleaded that after it 
became due, and before the exhibiting of the plaintiff’s 
bill, viz. on the 25th of March 1807, he tendered the 
fame to the plaintiff, who refuffd to receive it: and in 
another pica, he dated the tender of 17/. 10/. on tlie 
different quirter days on wh'di the fame became due, 
(making in the whole 87/. ic/.) as rent for the premifls 
mentioned in the fecond court, fium the 25 th ol Mnrch 
1806 to the 25th of JiLsrch 1807, (tiie lafl quarter d'.y 
before the commencement of the a^ion); which the 
plaintiff refufed to accept, and the defendant now brouglic 
the fame into court. The plaintiff in his repllciticn 
joined iffue on the nil debet, and admitting the tender 
as pleaded, took the money out of court on tjic 24th of 
fitly 1807. The caufe was tried at Launcejlon in March 
1808, when the plaintiff proved the tenancy by pay. 
ment to him of rent by the defendant, and the notice 
to quit as laid, and that the annual value wis 70/., 
and that the defendant rented no other premifes than 
Allfon effate of the plaintiff, fo r which the rent had 
been tendered before the -aflion, and paid into court. 
Serjeant Marjball, who tried the caufe, thereupon non- 
fuited the plaintiff; being of opinion that as he had 
VoL. X. E received 


1808. 

Ryai-l 

eru'r.^ 

Rich. 
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received the rent paid into court upon the fecond count, 
which appeared upon the evidence to be for the fame 
premifes and for the fame petiod for which the double 
'value was cKdmed, lie had waved his title to the latter, 
and that the jury could not, in addition to the fnigle rent 
fo received, find a verdi£l for the double v^lue. 

Moore in the lad term obtained a rule nifi for fetting 
afide the nonfuit, on the ground that the acceptance of 
the fingle rent upon the general count for uft and occu¬ 
pation was no waver on the record of the doubI“ value 
fought to be recovered by the firll count for wilfully 
holding over. And whether it were a waver in fa£l was 
a quedlon for the jury to have decided. 

Efiflt and Adam jun., now (hewed caufe, and con¬ 
tended that the double value for wilfully holding over 
premifes, after notice to the tenant to quit, was given by 
the dat. 4 Geo. 2. c. 28. in the nature of penalty ; for It 
provides that ** againd the recovery of the faid penalty 
there fhall be no relief in equity.’* In fuch an action 
therefore the landlord difalfirms the tenancy of the 
defendant, and proceeds againd him as a trerpader and 
wrong-doer : and on that grjiund the Court in Soiiljby v. 
Neving {a) held that there was no inconfidency in main¬ 
taining this a£lion after a recovery of the fame premifes 
in ejeilment; though they doubted whether after a reco¬ 
very in ejediment an action w'ould lie for double rent 
upon the dat. i x Geo. 2. c. 19. in which the tenancy was 
recognized. Upon the^ fame principle the acceptance of 
rent, qua rent^ by a landlord, by which he recognises the 
tenancy and lawful poflefllon of the tenant for the period 


SO 

1808. 

H VAIL 
agmrfl 
UjeH. 


(tf) 9 310. 


during 
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during which the rent accrued, is clearly inconfiilcnt 
with the action for double value during the fame period, 
in which a6lion the defendant is treated as a trefpafler 

• 

and wroni-doer. Wherefore in Cobb v. Stokes {a) die 
Court held that if the landlord took his verdi£t for the 
double value from the middle of a quarter when the pof- 
fcllion was demanded, he could not recover the Tingle 
rent for the antecedent fra6iion of fuch quarter (the rent 
having been before referved quarterly) upon the general 
count for ufe and occupation, as upon an implied tenan¬ 
cy, with refer^rnce to the former holding. Now here 
the plea of tender of rent (which could only be pleaded 
to the count for ufe and occupation ; for it would have 
been no anfwer to the count for wilfully holding over 
after notice to quit, to which another anfwer would have 
been given at the uial if the caufe had proceeded) co¬ 
vered t]jie wliole period for which the double value was 
claimed in the firll count; and the acceptance of the 
ttndtr, whith adopts the terms and charadler of it, muit 
be tak'*n to be .111 adminion by the landlord that the de¬ 
fendant held the premifes mentioned in the fecond count 
as tenant to him during the whole period for which the 
rent was clalincd, am? that he rcfeived the tender as of 
rent for the fame premifes. And then, when it was 
proved at the trial that the defendant held no other pre¬ 
mifes of the plaintiff but thof " for wJiich he had alrcady^ 
jrcceived fuch rent under the general count for the very 
(Same period ; this operated, not indeed as a legal eflnp- 
pcl upon the record to his recovery of the double value 
or penalty upon the firfl count, but as a waver of the 
penalty in faA, as a waver of the notice to quit, and as 
a waver of the demand of pofleflion under the flat. 


18.o8* 

RYA1,^ 

ugainfl 


(tf) s 358. 

E a 


4 Geo, 2.5 
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1808. 


Ryael 

avatnR 

UlCH. 


4 Geo* 2.; becaufe thefe claim?, founded only, as the/ 
are, upon the ground of a tortious poflefliony are incUn- 
fiftent with the recognition of a lawful tenancy during 
*the fame periods And the tender having been made 
upon the count for ufe and occupation onlyj it was not 
competent to the plaintiff when he took it out of Court 
to fay that he meant to apply it to the firfl count for wil¬ 
fully holding over (to which it could not apply), and that 
he only received it in part fatisfa£lion of the penalty, and 
not as rein. 

Lord Ellenborough C. J. In this a£lIon the plain¬ 
tiff claims full to recover a ftatut?ble coniptnfation from 
the defendant, for holding over the poiTcinon of the pre- 
mifes after the expiration of a notice to quit and demand 
of poireffion} and, 2(!ly, to recover fo much for ufe and 
occupation,'upon the coiivcniionnry flipulalion of the 
parties. The fiifl claim arifes cut of the conipenfation 
given by the flat. e^Gio. 2., and the cafe (lands thus: If 
the tender of the Tingle rent had been accepted before 
the a£liun biought, it would liave been a queflion for 
the jury to have clerrrmined, whether it were not a 
waver of the landlord's claim to the double value ? If it 
were accepted after the a£lion brought, it became a 
queflion with what intent it v/as received j whether in 
part fatisfa£lion of the double value, or as a waver of it. 
At any rate it is no efloppel in law, but an efloppel, if 
at all, arifing out of the a£ls and intents of the parties, 
vrhich fliould have gone to the jury. There cannot in¬ 
deed be a double fatisfaflion for the fame thing ; but the 
queflion Is In what fenfe the plaintiff received the money 
tendered and paid into court; whether as part of the 
larger fum which he claimed for the double value^ or as 

the 
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the lefs fum claimed for ufe and occupation ? Now no- 1808. 
thing appears here to fliew that he was eftopped from _ 

JvYA L IL 

taking it as part of the larger fum ejaimed by the firft 
count: and the very facl: of his going on with the luit, 
after taking the money out of romt (hews that he did 
not mean to take it in farisfadlion of the Itfler fum. It 
was therefore no eftoppd from proceeding for the double 
value. 

Le Blanc J. (<j). It is fuflicient to fay that this was 
not a ground of nonfuit. A tender was made of the 
fingle rent before the adion was brought, which the 
plaintiiF refufed to receive, and brought his a^ion, 
claiming in lus firft count the double value, and in liis 
fecond fo much for ufe and occupailon. The defendant 
paid the money tendered into court on the fecond count. 

If then the plaintifF had not taken the money out of 
court, how would the cafe have flood ? If he had fub- 
rtantiated his firfe count, he would have recovered a vrr- 
di«fl for the whole of the double value, and got judgment 
and taken out execution for it. And how the defendant 
would have got his. money out of court again I do not 
know. Or the plalutiiy might have t 'ken the money 
paid into court in part fitisfaclion of the money recovered 
for the double value, and ctilv taken out execution for 

the remainder. But here he took the money out 

« 

before verdlFl, and iftcTw.’.rd.: went on to recover the 
double value, deducing that fum. This cafe then ap¬ 
peals to me to fall in very cl‘'.r-'ly with the ilc£\rinein Doe 
V. Batten [b). Tlicre the landlord had received a quar- 

i^a) jCrofe J, was 

Csivj). 243. anJ vklc v. IJuy^hty, l 4371 

E T ter’3 
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Ryall 

agattji 

Rich. 


ter’s rentj due after the expiration of the notice to 
quit, and after ejedlnient brought; but ftill he pro¬ 
ceeded with his. rjediment i and the queftion, which 
was confidered as proper to be fubmitted to the jury, 
was whether this were a waver on the part of the land-, 
lord of his right to proceed : and it was held not to be 
a waver. So here the proof of the defendant having ten¬ 
dered the tingle rent and paid it into court, and the 
plainti/F having taken it out, but Hill proceeding in his 
adlion, was not a ground of mnfuit. 

Bavley J. The objection taken is againft ths law 
and jufiice of the cafe. The plaintiff in his firlt count 
claims the double value; and in his fecond count the 
Tingle value of the premifes. The defendant pleads a 
tender as of the Tingle value, and pays the money into 
court on the general count. 'I’hc plaintiff fays in effect, 
I am willirig to rective the fingle value paid in as part 
of the double value which I claim ; but I will ftill go on 
for the remainder. There is no inconfiltency in this. 
If then the plaintiff had recovered upon the iirft count, 
the defendant would have been entitled to have the fingle 
value paid in dedu£led out of the double value recovered, 
and no injuftice would be done. And the plaintiff’s 
going on with his aflion after/taking the money cut of 
court (hews that he did not mean to accept it as a com- 
penfation for the double value, but only in part fatisfac- 
llon of his demand. 


Rule abfolute. 
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Hendy and Others a^ainfi Stephenson and 

* 7a«zith. 

Others. 


^J^RESPASS for breaking and entering the clofe of 
the plaintiffs in the parifli of Ht. John the Evangcli/I, 
JVeJlmin/iery parcel of Toihillfieldsy Sic. in the county of 
Middlefexy and pulling down a building there ere£lcd, 
&c. The defendants by their fecond plea judihed the 
breaking and entering, c<c.; for that the building was 
crec'led in Tcthillfeldst and that one M. B. Wife at the 
time, &c. was feiO'd in fee of 10 acres of land, kc. con¬ 
tiguous to Tcthm/ifUsi and he and all thofe whofe edate 
he had from time immemorial had right of common of 
pallure throughout 'ToibiUfietdi ; and becaufe the build¬ 
ing was wrongfully ere£led there and incumbered the 
fame, fo that he could not enjoy his common of padure 
there without prodrating it, the defendants by his com¬ 
mand, &c. broke and entered, &c. 3dly, They judified 
by a fimilar plea under Jeremy Bentham. 4thly, They 
pleaded that the fald building was eredted mTothillfields, 


A cIiTendant in 
trt'fiiafs cannot 
ple.*H by wjy of 
jnftifii-aiion 
that he wa» pof- 
(c/Tt (i of a rig;ht 
ot cotntrion over 
the locu'- in (|Via 
under a dt cd of 
grant by a for¬ 
mer os^ner, ai- 
Jeged tn he iince 
]r'(t or di-Jltoyetl 
hy accident and 
length of time, 
ana thereforo 
not prot^red. 
in cuuit, of 
whkl) tbe dutt 
and namts of tit 
ftrtiet art an* 


and that AI, U. Wife before and at the litnc of the fup- 
pofed trefpafs was feifed in fee of other ten acres of 
land, &c. contiguous to Tothillfelds j and that long be¬ 


fore the faid time when, &c. by a deed made between 
the then owner of the part of Tothillfeldi whereon the 
building was ere£);ed, and in which, See. (fuch owner be¬ 
ing then and there feifed ini fee of fucli part, See.) and the 
then owner of the faid laft mentiohed land, Sec. where¬ 


of AI. B.' Wife was fo feifed (fuch lad mentioned owner 
being then and there feifed in fee of fuch lad mentione4 

E 4 land| 
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ag^hji 
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land, and whofe cftate therein the fud AI, B. W. at the 
the faid time when, &c. had ; but Kvhich deed is jtnee lojl 
or dtjircycd by accident and length of timef and therfore 
camrt be brought uHo court hcre^ and ike date thereof is, 
ami the purtii ular parties thereto are, for that reafon, wholly 
unknown to the defendants) the faid then owner of Toihill- 
fields, and in whuh, &c. being then and there well en¬ 
titled fo to do, did grant to the faid then owners of the 
faid la ft mentioned land, &c. whereof Al. B. Wife was 
fo feifed as aforefaid. and the htits and afligns of the 
faid laft mentioned owner forhimfclf and themf-Ives for 
the time being, common of pafture throughout the faid 
part, f'tC. called Tcihilifulds, whereon the faid building 
was fo treifted,’' See. and becaufe the building was 
wrongfully erecled, and encumbered and abriilgcd M. B. 
Wife's common of pafture, the defendants juftified break¬ 
ing and entering, &c. by his command, and proftrating 
fucii burl.iing, &:c. And there was a ftrnilar plea ©f jiif- 
tilicatiori under jeretny Bentham. Tiie replication took 
ifl'ucs cn the 2d and 3d picas, and demurred to the two 
laft; ftatiiig for fpecial cjufes, that no perfon is deferibed 
in ihofe pleas either as the grantors or grantees of the 
grants there mentioned ; nor i.i any time fpecified when 
the fuppofed grants were made; nor are the neceflary 
circumft.'.nccs attending th^m fpecified with fufficient 
certainty} whereby the plaintiffs are prevented from 
taking any certain ifl'ue on fuch grants, or on the feifin 
of fuch refpeflive grantors or grantees, and are difabled 
from applying any evidence to fuch loofe and uncertain 
allegations, &c. 

Dampie'', in fupport of the demurrer, obferved that 
(his plea was a new esperiment, attempted to be derived 

front 
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from the do^rine in Read v. Brookman (a), but going i8o8« 

much beyond it. It was there decided for the firft —— 

H*n»y 

time, that a profert of a non-cxifling grant might be agtanji 
difpenfed with on a bare averment that it was loft and 
deftroyed by time and accident. Before that determina¬ 
tion, the excepted cafes were the profeit of a deed in 
another court (^), the pofl'cfllon of it by the oppofite 
party (r), and, what was more doubtful, the dellrudlion 
of it by fire (</): but neither the dotSirinc of that cafe, nor 
any juft confequence to be derived from it, can warrant 
the pleading not only a non-exi(liiig grant but a grant of 
unknown parties, and without a date. If this be al¬ 
lowed there will be no more picas of prefciiption. It 
will apply to rights of w.'y as \vt!l as rights of common, 
and there will be no more occafion for pleas of a way of 
neceffity : no queftion wiil hereafter arife as to unity of 
poncfliun, or a releafe of the righu One who had fuch 
a grant would do well to burn it, as the lofs of his deed 
would be of more advantage to him than the poirtftion 
of it. If he have the deed, he muft in his plea ftate the 
time, fet out the parties, and fliew that they had eftates 
to make and receive the grant, and deduce the tide to 
himfclf 5 and the plaintiff may take iffue upon any of 
thefe fa£ls : or he may reply non eft factum, fraud, or 
d^refs, to the deed itfdf, if it be pleaded asexiftiiig, or 
ibough not exifting, if pleaded with particularity, as in 
Read v* Brookman, So he might take iffue on the feifin 
of the grantor or grantee, or on any part of the title. 

Ilut how can that be done in the prefent cafe, wlicre it is 
only ftated that an unknown owner of the land at an 
indeterminate time paft was feifed, and granted to ano- 

{*) 3 Tcfria Ref. 151. (A) ff'jmari's cafe, 5 Ref. 74. i. 75. a. 

(c) Ibt Du L'jftld^s cifc, lo R.f, gz. b. 93. 

’ » ther 
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1808. ther unknown owner of other hnd, who was alfo feifed. 

' If the parties and times had been named, a fubfequent 

releafe or regrant might have been replied. The time 

SreriiiifsoN. grant not being fpecified alfo puts the plaintiff to 

great difadvantage in evidence. For if, in reply to fuch a 
grant pleaded, he prove a denial, or obftru£fion, or any 
decilive clrcumltance at any p:irticular time, it would be 
anfwered that the defendant’s grant, not being tied down 
to any time, was fubfequent to fuch facl, and therefore not 
inconfiftent with it. But without an exprefs authority for 
pleading a grant thus generally, it feeme difficult *0 main¬ 
tain on any legal principle, that a defendant who has in¬ 
vaded another’s poffeffion Ihould be able to fecure to him- 
felf, and deprive the plaintiff of fo many advantages by this 
new invention. All that follows from the deciilon of Read 
y, Brockman is that the party who pleads a lofl; grant need 
not produce the parchment; but he mufl dill aver every 
thing material in the grant; as in Campbell v. Wilfon {a). 
The former cafe only introduced the difficulty of dete£l- 
ing fraud, by withholding a view of the deed itfelf: but 
iffue might dill be taken on the material fads of it as 
there pleaded. It may be faid, that as the parties, under 
whom the defendants judify, might have brought an 
adlon for the didurbance of their common, and have 
declared on their poffeffion;^ by the fame reafon they 
ought, when fued, to be permitted to plead title on their 
poffeffion: but there is this mate>ial didindion between 
the two cafes, that poffeffion itfelf is a prima facie title 
whereon to declare generally againd a prima facie 
trefpaffer: but if a perfon will invade the poffeffion of 
another, he ought to be prepared to date his dtle^ 
when queftioned for his apparent wrongful : other- 




wife 
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wife it will be applying the rule of pleading in pof- 
felTory adlions, which was permitted in favour of pof- 
fciTion, to picas defending the invafion of policlllon, and 
juflifyiug it on the ground of tiilo: and thefc are the 
more neceflary to be pleaded llriclly, inafniuch a? they 
bind the right between the parties, which a declaration 
on the pofleffion does not. If, however, the defendants* 
argument were of any weight, it would prove that they 
might merely have pleaded their poflefllou of a right of 
common over the locus in quo, without more; and this 
would extend to all cafes, whether of prcfcriptlon or 
of grant. 

Abbott^ contra, faid, that moft of what had been urged 
agrdnlt this plea had been urged, but w’ithout cfiedl, in 
Head V. Brookman. There indeed the names of the parties 
to the deed and the time were {fated in the plea; but 
if the inffrument be lo(l, fo that the party pleading can¬ 
not produce it, he may not be able in fa£fc to ilate ihe 
names or the dates. And it would be a ftrange incon- 
fidciicy in the law that a defendant (liould not be able to 
judlfy himfelf under the fame title on which he might 
have brought his adlion on the cafe for interrupting him 
in the enjoyment of his fight of common. For there it 
would have been fufheient for liim, as plaintiff,, to have 
fliewn an uninterrupted poffrllion and enjoyment of it 
for a long period back, and a grant would have been 
prefumed. Finding, however, the opinion of the Court 
decidedly againlt him, he declined arguing the cafe 
further. 

Lord Ellenborough C. J. The dlAindlion between 
declaring in a poifeffory adlion, and juAifying upon title 
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in a plea to an afkion of trefpafs, has been (laced and al¬ 
lowed : but this luxuriant (hoot from the (lock of Read 
V. Brookman cannot be fupported. If this were permitted 
to pafs, we (hould nextdiave an ilTue upon whether the 
plainti(For the defendant had the more mere right of pof- 
fedion. 1 think therefore that we are warranted in reliev¬ 
ing the defendant’s counfel from the ufelefs labour of 
arguing in fupport of the plea. The cafe of Read v. 
Broehman went a Hep further than the cafes had gone 
before; and without faying that that ilcp (hould be 
retraced, we ought not to go a (lep further, but Hop 
there: otherwife, it might really be faid that this plea 
Hated too much, and that it would be fudicient for the 
defendant to plead merely that he was poJJ^Jfed of the 
locus in ejao by grant. If the deed itfelf cannot be 
produced, it may be equitable to permit the fubdance of 
it to be fubdituted in place of it in pleading: non in 
tabulis ed jus: but dill it mud be fubdantiated in the 
material terms of it, fo that the Court may fee what the 
grant really was. If not, the inconveniences fuggeded 
by the plaintiif’s counfel would enfue ; no iHue could be 
taken on the parties to the grant, or their edate, nor 
could fraud or durefs, &c. be replied. I recolledl an in- 
Hance within my own experience where, in an a£lion on 
the northern circuit touching 4 water courfe, a grant 
was pleaded, upon prefumption of its exidence, though 
it could not then be found : but it was thought necclTary 
to date the fuppofed names of the grantor and grantee, 
and the time; cf all which the parly gave probable evi¬ 
dence : and fuch a deed was afterwards found, verifying 
the prefumption which had been made of it. In Znlh, 
562., the rule is laid down, that the commencement cf 
particular edates mud be (liewn ix\ pleading, which was 
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raid to be a fundamental rule that ought not to be broken i8o8. 

upon fancied inconveniencies. The fcience of pleadings 

if well underftood, may reft where it is. agoing 

STsrHKMiosr. 


Grose J. I did not acquiefce at the time In the judg¬ 
ment delivered in Read v. Brookman ■ but fo it was 
decided. This plea however goes much beyond that; 
and for the reafons which have been ilated in argument 
by the plaintiff’s counfel, 1 think, it cannot be fup- 
ported. 


Le Blakc J. The plea in Read v. Broohman was 
framed confiftently with all the forms of pleading deeds, 
except the profert of the deed Itfelf. Every other prin¬ 
ciple of pleading deeds was maintained; and that cafe 
only went on the fuppofition that the deed itfelf might 
be loll, and therefore incapable of being produced. But 
if this pica were allowed, the next flep would be for 
a defendant in trefpafs to flate merely that he was poflef- 
fed of the locus in quo. 


Bayle^y j. concurred. 

Judgnicnt for the plaintiff. 


De Cosson againft Vaughan, in Error. 


Z 1 ll# 


QN a writ of error from the Court of Common Pleas, 
in debt, the firfl: count flatcd that Akxmder De 
Cojfon was fummoned to anfwer Thmas Vaughan ojfigme 


A luw r/Fisne? 
ol a baitk'i'pc 
miy Ai« in debt 
vijy n a judf;. 
n-ti’.t rfi-ovcred 
hy 4 former aJ- 

tignee, difplaced hy ihr Lfrtl Chancellor*; wliich judgment was “ for dama^jra Aiitaincd 
for injuries committed ai- well by tiie d''ti m.'ant .ag the bankrupt bclote hi? bankruptcyt 
as *lfo agaii'ft theafligiu-e, asjncb, after the bankrujitry.” Foi fuili i^covtry wnj be pre- 
fumtd to have bet-n lor injuiits c*<'nc to the Kankiupt’s tlfatc and And the plaintiff 

may declare in a general lorrr, as having bt\n dufj coiiffitutt J andappointtd &t. 
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of the efiaie andefans of Stephen Sazonof^ a bankrupt, ac¬ 
cording to the -form and cfFedl of tlie feveral ftatuics 
concerning bankrupts, in a plea that he render to the faiJ 
ST.as fuch alfign’fee as afortfaid, 2o:<o/., &c. For 
that whereas in Eajier term 45 Geo. 3. one F. ftidin^ 
then being afiignce of the eft ate and efFciSIs of the fiid 
Stephen^ then a bankrupt, according to the form and cf- 
fe£l of the feveral ftatutes, &c. in the Court of C. B. 
recovered judgment againft the faid Aleaandtr {qx i 73/. 5/. 
which In the faid court was adjudged to the faid F, 
Juditiy 3s fuch aflignec, for his damages fuftained, a- well 
by reafon of certain injuries committed by the faid 
Alexander againft the faid Stephen before he became a 
bankrupt, and alfo againft the faid F, Judin as affignee 
as aforefaid, (ince the faid Stephen became a bankrupt, as 
for the cofts and charges, ^c- as by the record in C. B. 
appears; which judgment ftill remains in force, and 
unexecuted. And whereas after fuch judgment, and 
before filing out the original writ of the faid Thomas 
(to wit) on the 24th of February 1807, &c. F, Judin 
was by order of the Lord Chancellor duly removed from 
being aflignee of the eftatc and effc£ls of the faid bank¬ 
rupt, and the faid Thomas was duly conftituted and ap. 
pointed aflignee of the eftate and efl'ecla of the faid 
bankrupt, and ftill is fuch aflfignee; whereof the faid 
Alexander had notice ; whereby an a£lion h ith accrued 
to the faid Thomas as fuch aftignee to demand and have 
from the faid Alexander iX\t faid 173/. 5/. parcel, &c. 
And whereas the faid Alexander after the ftld Stephen 
became a bankrupt was indebted to the faid Thomas^ as 
fuch afftgnee as oforefaidl'in 182^/. 15/. refidae, &c. for 
fo much money by the faid Alexander before that time 
had and received to and for the ufe of the faid Thomas 
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as fuch ajjtgnee as aforefaid^ to be paid to the faid Thomas 
as ajftgnee as aforefaid when the faid Alexander (hould be 
thereunto requefted : Neverthelefs the faid Alexander 
hath not paid the faid 200/. above demanded, &c.; to the 
damage of the faid Thomas as fuch aHignee as afbrefaid. 
See, The record then (fated judgment by nil dicit, and 
that the plaintiff remitted tc the defendant his damages 
by reafon of detaining the debt, and alfo his cods (a) 
and charges; and took judgment for his debt: on which 
error was brought, and the common errors alTigned. 

The quedions made were two, 1 ft, Whether a new 
aiTignee of a bankrupt could in his own name maintain 
an a£f ion upon a judgment obtained by a former aflignee 
who had been difplaced by the Lord Chancellor. And 
if he could not; then, adly, whether the judgment of 
C. B. mud be reverfed in toto, or might be affirmed as 
to the lad count of the declaration, which was admitted 
to be good. 


i8o8. 

Dx Gotioit 
agmnJI 

Vavcrav. 


Barrow argued on the firft point in the negative; for 
the flat. i,Jac. i. e. 15./ 13. only enables the commif- 
fioners to affign debts due to the bankrupt, and vefts the 
property, right and intereft of the faid debts in the aflTignees. 
And the ftat. 5. G. 2. c. 30./. 31., which enadls that 
in cafe a new affignment (hall be ordered, fuch debts, 
** effeBs and ejlate of fuch bankrupt (hall be legally vefted 
** in fuch new affignee; and that he may lawfully fue 
“ for the fame in his own name cannot pafs any thing 

(«) The remiflion of damages and cods was made in this cafe pro 
majori cautila, in cafe the firil count had ^cn held to be bad. But 
quaere ; the damages in debt being merely nominal, and the plaintiff being 
at any rate entitled to cofts if one of his counts were good. Vide Jacob 
V. MMlt, Cn. Jae. 343. Frtdmck Vi Lvohtf, q. t. ^Barr, aoi 3 . and 
Vi Kc^h 6 Term Sift 66%. 


which 



CASES IN TRINITY TERM 


<♦ 

l8oS. 

Dr Cossom 
*» 

VAaCHAN. 


which wa.-j not in the bankrupt, as part of his debtj^ 
effefls and eftatc. But the damages recovered by the 
firil aflignec never confliituted any part of the “ debts, 
cfFeds or eftate*’ of the bankrupt *, but were a debt created 
in the dime of the iird aflignee, and fuable for only by 
him in bis own name; and could not be conveyed to 
the fecond aflignee by his appointment; and confequently 
cannot be fued for by him, but only in the name of the 
firft afl'gnee, vrho would be a truilee for the creditors 
and the bankrupt’s eftate. fLord hllunhrough C. J. 
If the recovery were for an injurious converfion or fpo- 
Jiation of the bankrupt’s property, the damages recovered 
would not be lefs a part of the debts, efle^ls, and eftate 
of the bankrupt, becaufe they had been converted into z 
judgment to his aflignee.] He alfo obje£led to the gene- 
ral manner in which the plaintifT was dated to be aflignee. 
By the cafe ex parte Newton and others (/i) it appears 
that the former aflignee fhould join with the commif* 
floners in executing an ailignment to the new aflignee : 
but, as it is here dated, the plaintiff might have been ap¬ 
pointed by the Lord Chancellor, which would not make 
him aflignee of the eftate and efl'ecls of the bankrupt, 
and dill lefs of any debts which only vefted in the for- 
nicr aflignee. 

/ 

Lord Ellenborough C. J. The plaintiff is dated 
to have been duly conilituted ani appointed aflignee of 
the eftate and effects of the bankrupt, and therefore wc 
mud take it here that due means were reforied to in or¬ 
der to conftitute him fuch [b). 

{a) I 97. 

(^} ViOc lu'.lj V. a Ld. Ray. 154?. reftiring toLutw. 

As 
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As to the fecond queflloo, the cafvr of Hancoch>tt. 
ff.'iywooil[a] was referred to by Lord Kllenhorough to (hew 
th^t the judgment might, if proper, be affirmed on the 
lafl count only. In that cafe the damagt's were afTrfled 
feparately on the feveral counts. And this objeaion was no 
further urged by Barrow. But a doubt having been thrown 
out whether the former judgment recovered might not 
have been for perfonal injuries committed by the de¬ 
fendant againll the bankrupt, or again 11 ti.e former 
affignee, his Lordfliip faid that the Court would not 
intend that: and in order to reverfe this judgment 
it ought to appear that it was for a caufe for which no 
action could be maintained by the prefmt affignee ). 
Therefore upon the whole matter, 

Ftr Curiam, Judgment was affirmed In toto. 

Gafelee was to have argued for the defendant in 
error. 

{a) % Term /?«■/. 4??- and vide Bcihiu v. ^^Imer, i Sirs, 8. and 
HfU’iqati V. Tbt Dutch IVtfl tnJia Ceml-uny, ii. 808. 

Ja) Vide Strtdtjifid v* tldlUJayt 3 TtrUi Btf ftl. 


^5. 
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agamji 
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WilliA ftjs againft Sangar. 


A tnrnpik; 
inipofirig a toil 
cn tviiy cai* 
aiul on 
i.veiy hoifc 
fiairii'-K iliiough 
li.e ((‘■tc, atid 
rxempling any 
]><.ifon fioin 


JN tvefpafs, the declaration contained two counts for 
taking a horfe and coach of the plaintilT, and de¬ 
taining them till he paid is. 6 d. for tht^ir releafe: and on 
not guilty pleaded, a cafe was rtferved at the trijl before 
Chamlre J. at Gloucejler^ which dated in fubilance, 


fii'an ciictTin a That tlic plaintilF was proprietor of a ct mnion dage 


t\'iy lor O' fling 
Kt i&pjfiir.g 

With iiu* fame 
Ci.'!..gc cc 

lii'sfi, exempts 
tiio i: iveil-r 
t'.om p.iy.nj; a 
lecend l.riV ;n 

lilt- (l 3 ; lot it.c 

01 ' the 

JoBir 1 ar) .• Tij'/’, 
rh«Ui5li dj'i\vii 
hy il'Jli'rnht 
hrnjiSf htipg tlie 
tan.e in ii'jinherf 
And 3ncil'icr 
ctaule pibviding 
tliit in all cafes 
cf carn::ges trj- 
t-elhr.g Ji,r L’i> 

Che traecik'i or 
paffencei theit- 
in (hall he cori« 
fidtrcd as the 


cojch travelling with four horfrs from Brtjlol to Glout.'jler, 
and back again. That the Udll'cngt rs paid a certain dxed 
funi for the journey, which included every cxpence of 
the coach, except for extra-luggage, and the coachnran’s 
gratuity; all turnpikes being defrayed by the piopnctors. 
That on the id of 0 £ldcr 1807 t!ie coach |\:fled the 
turnpike kept by the defendatjt on a public ruud men¬ 
tioned in the dat. ipGVsi. 3. c. 117. wlih four peifens 
in it, going from Brijhl to Glouce/lety and the coach¬ 
man paid IS. 6 d, the proper tolf under that and the 

37 Geo. 3. continuing and r^ifing the toll: and the fame 
coachman and coach repafled on the Time day, with dif¬ 
ferent pafiengers, and diil'ercnt horfes, wlicn toll was 


peifon payif'S 
tiic toil, and 
d at (ucli pay¬ 
ment fhill not 
exempt fncli 
can iagts rc- 
patTing With a 
dill'erent tra¬ 
veller or padln- 
ger, docs not 
extend lofiage 
€rachni the cur- 


again demanded by the defendant, who on reful'al dif- 
trained one of the horfes, till the coachman paid ir. 6 d. 
for the toll. Thai proper notices were given under the 
before the a£lion, and no tender of damages was made. 
That the coach went and returned every day, whether 
there were any pa/Tengers in it or not, and alfo carried 
parcels for hire. (T.he cafe alfo Hated a ufage at this 


hems'o^uehinJ Other tumpikcs near Bn/to/j as to taking tell;, wMeh 

by the lefpcc- 

ftive paflctigLis, hut only a conveyance by if. and theicfcre fuch ftage coaches are freed 
oltofi nn.itr the lormtT chiufe by one payn.tnt in the day, although rttuinin^ with dil- 
, paiTeii^cis and dili'crent herks, tl^e horfts being the fame in number. 


was 
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wns agreed to be of no weight.) That on the 2 d 
October the fame coach under exadliy Hmilar circum- 
ftances, except that it returned with the fame herfes which 
went through in the morning, was (lopped, and a horfe 
didrained, until the toll of i was paid. The quef- 
tion referved was whether the plaintiff under the claufe 
in the a£l ip. Geo. 3. e. 117. (p. 599,) were liable to pay 
toll On the return of the faid carriages on the fame day 
as before mentioned, or. for either of them: and the 
verdict was to be entered accordingly. By one claufe of 
the a<Sl the toll is impofed, as ufual, fo much on fuch 
and fuch carriages drawn by fo many horfes; and fo 
much on every horfe, &c. By another claufe “ No per- 
fon (hall be fubje£l to the payment of toll more thah 
once in any one day for palfing and repalhng with 
the fame horfe, &c. or carriage, through the fame 
" turnpike : nor fliall any perfon be fubjedl to the pay- 
** ment of toll for the paflage of any horfe, &:c. or car- 
** riage, in the fime day through more than one turn-* 
pike” on the feveral roads fpecified. By another 
claufe “ no perfon who (hull have paid the toll for the 
pafljge of any horfe, he. or carriage^ through any 
** turnpike gate (on certain roads) (hall be fubjedl to 
** the payment of any toll in the fame day, for the paf- 
fage of the fame horfe, &c. or carriage, through any 
** other turnpike gate” (on certain other roads). Then 
by the claufe in quedion, “ in ail cafes of carnages ira-* 
“ veUing for hire, the traveller or paflenger, travellers 
" or palFengers, conveyed therein, (liall be conlidered-as 
the perfon or perfons paying the' toil; and fqch pay- 
“ ment (lull not exempt fuch carriages repalTing with a 
a different traveller, &c. but he or they (hall be liable 

F 2 ** to 
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** to pay the toll, as if the carriage had not before paflcd 
” that day” {a). 

Wigky for the plaintl^; after obfervlng that the coach 
had returned through the turnpike on the fame day, in 
one in (tail ce with different horfes and different paffengers, 
contended that this was not a carriage travelling for hire 
within the meaning of the claufe in queffion. The toll 
is put on the carriage^ and it matters not whether it be 
drawn by the fame or different horfes in its progrefs and 
return on the fame day *, and the a£l makes no fuch dif> 
tinflion. It muff of courfe be paid by the owner. There 
is a di{lin£t toll on horfes not drawing carriages. The 
exemption is general, that no perfon iliall be fubje£f to 
the payment of toll more than once a day for paffing or 
repafling with the fame horfe, or carriage. Then the 
claufe in queflion, having in view poll<chaifes and other 
carriages which aie hired by the flage, and which may 
go and return feveral times on the fame day with diffe> 
rent perfons who have hired the fame, cna£ls that in all 
cafes of carriages travelling for hire^ the traveller or paf- 
fenger (hall be conffdered as the payer of the toll; and 
that fuch payment (hall not exempt the fame carriage 
repairing with a different travtl/cr from .being liable to 
pay the toll. That does not apply therefore to a cafe 
like the prefent, where neither of the paffengers can 
be faid to be the hirer of the carriage, and where 
the owner or his coachman pays the toll. As it is clear 
that a perfon travelling in his own carriage, and paying 
the toll, would not be liable to pay it again for repaifmg 


(^) The fame or the like ctaufei in fubflancc are to be found in moft 
•f (be tuinpikraAf. 

with 



IN THE Forty-eighth Year of GEORGE III. 0 ^ 

with the fame carriage and different horfes in the fame 1808. 
day; fo neither can it apply to a ffage coach returning 
in the fame day ; the tax being impofed in both inftances Saiieif*. 
on the carnage, and not on the paffengers or on the 
horfes. [Z.e Blanc J. Suppofe the coach returns with¬ 
out any paffengers; who (hall be faid to be the hirer ? 

Lord Ellenbcrough C. J. The man who takes a place 
in a ftage coach cannot be faid to be the hirer of the 
f.agc coach : he only hires a place in tt, 

Abbott, contrui It muff; be admitted that the ufage 
(igniffes nothing in fuch a cafe; (which was acceded to 
by the Court.) The duty is not laid on the carriage in 
the cafe of public carriages let to travel for hire, but 
on the traveller or pajfenger\ although by agreement 
the owner of the coach may take the payment upon 
himfelf. Travelling for hire is the very term made ufc 
of in the ftat. 28 Geo. 3. c. 57. with refpefl: to ftage 
coaches, regulating the number of outllde paffengers. 

[Le Blanc], Would you contend that that a£l included 
poff-chaifes ?] The title of it fulHciently fhews what 
defeription of carriages was meant: but it is fufficient 
to fay that the fame term is there ufed to defignate llage 
coaches. [Lord Ellenborough. The term was there 
ufed as contradiffinguilhing public carriages, travelling 
for hire for the purpofe of taking up palTcngers, from pri¬ 
vate carriages.] A (tage coach travels for hire, though 
not hired by one perfon. 

Lord Ellenborough C. J. In.the conllrudifion of. 
thefe tax a£ls, we mull look to the ffriff words, how¬ 
ever we may fometimes lament the generality of expref- 
ffon ufed in them; but we mult conffrue thofe words 

F 3 according 
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according to their plain meaning, with reference to the 
fubjc£l matter. - Now here the toll is fpecifically impofed 
on every carriage^ &c. Though it muft of courfe be 
paid by fome perfoir palling witl; -fuch carriage, as it 
cannot be paid by the carriage itfelf. Then there is 
a claufe -exempting any perfon from the payment of 
toll more than once a day for pafling or repalTing 
through the turnpike with the fame horfe, See. or with 
the fame carriage. Then cornea a narrowing claufe, 
(theclaufc in queflion) whereby in all c^ifes of carriages 
iravelling Jor hirCy the trav^’ller or paflenger conveyed 
therein ihaJI be confidered as the perfon paying the toll; 
and fuch payment fhall not exempt fuch carriages re* 
pafliog with different travellers, See. on the fame day. 
Till- queltion is whether a ftage coach is a farrhgr tra~ 
veiling for hire within the meaning of this claufe ? Now 
adverting to what is the ufual mode of travelling, it ap¬ 
pears intended only to apply to poft-chaifes and other 
carriages which are frequently hired to pafs and repafs 
on the fame road with different travellers, on the fame 
day; and where the refpeflivc travellers may properly 
be faid to have hired the carriage, each in his turn. In 
rhefe cafes the payment of the toll by one traveller liiring 
the carriage was meant nut to exempt any other tra¬ 
veller who happens to hire the fame carriage on the fame 
day. The only difHculty which coul'd arife in the cafe 
is founded on the iimilarlly of ^xprcflion in another atH;, 
which clearly attaches on ffage coaches : but the anfwer 
has been given to that: it merely pointed to the diffinc- 
tion between carriages of a public nature and ufed for 
public purpofes, and carriages ufed fur priv.ite pu pofes. 
But here we muft look to the diffirence between what 
ilrialy fpcaking is a travcHer or priflenger hiring a car.. 

3 
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riagCf and one who only hires a place in a carriage^, but 
cannot be faid to hire the carriage itfclf. That is a 
diHiiniflion well underRood, and where the travellers do 
not hire the carriage itfelf, but only their refpedlive 
places, it appears not to be within the meaning of 
the claufe. 


i8o9* 

WlLLIAMf 

againfi 

SAKfilf.. 


Gr osE J. The diftin£lion is very plain. If the owner 
of the carriage or- of the horfes or his fervant have 
paid the toll once in the day, he is exempt from paying 
it again in rcfpe£t of the fame carriage drawn by the 
fame number of horfes, or in refpedl of the fame horfes 
where, there is no carriage. But in the tfafe of carriages 
travelling for hire, that is,when the traveller hires the 
carriage itfelf, the toll is not upon the carriage, but 
upon the traveller in refpe£I of the carriage fo hired; 
and therefore if there be a different traveller hiring the 
fame carriage and repaffing the gate on the fame day, 
though with the fame horfes, he is liable to pay the toll 
the fame as the firfl: but that is not the cafe with oaf- 
fengers in a Rage coach j they do not hire the coach, 
but they hire their nfpedlive places in it: and the car¬ 
riage itfJf is under the control of the owner or his 
fervant who pays the toll. Poll-chaifes returning on the 
fame day without having been again hired it is well 
known do not pay the toll again, which had been before 
paid by the traveller who hired it. 

Lp Blanc J. Two quefl-ions are fubmitted to iisi 
full, whether this were a carriage travelling for lAre with¬ 
in the meaning of the claufe, having the fame horfeS j 
and if not, fecondly, whether returning with a change 
pf hoifes made a:iy d.fT.reiice. Upon the hill, the only 

F 4 djlRculljf 



CASES IN TRINITY TERM 


l9o8> 

•WllHAMI 

tgainji 

Samcaii* 


for htre^ as here ufed. 2dly, I do not think that the 
change of horfes on the return of the coach makes any 
diiTerence. For by adverting to the claufe impofing the 
duty, it is impefed on every carriage, &c. and on every 
horfe, &c.: it is not laid on the horfes drawing a carriage^ 
but on the carriage drawn by fo many horfes^ and the toll 
which is laid on horfes evidently means horfes pafling 
through the gate without drawing a carriage: where 
the toll therefore is upon the carriage, it makes no dif> 
ference whether drawn by the fame or ditferent horfes 
on its Ttturn. Befides, if it were otherwife, a difiicully 
would arifc: for a (lage coach rhight pafs through one 
gate wit!»out any paflVnger: an(l would the toll be then 
payable } It might then pafs through a fecond gate with 
one paflenger; through a third with two or three palTen- 
gers, or with diiTerent pallengerti: and would there be 
a new toll to pay at each gate as for different travellers 
and ditTerent hirings ? 

( 

Bayl&v J. agreed upon both points. 

, Poftea to the plaintitf. 


difficulty is upon the fame words having been ufed in 
mother a A to. denote aftageceach; but the different 
intent with which that a£l was pa0ed is an anfwer to it. 
Bur here the legiflatuYe, fpeaking of a carriage travelling 
for hire, where the traveller was not to be exempt from 
the payment of the toll on account of the carriage having 
before paid toll on the fame day when hired by another, 
mud be underftood where the whole carriage is hired. 
For if flage coaches had been intended to be included, 
it is difficult to fay why they, were not fpLcifically men¬ 
tioned. I do not think therefore that they were meant 
to be included by the defeription of carriages trauelUng 
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Cheasjley agalnfl Barnes, Scholev, Dom- 
viLLE, and Shapcutt. 

T he plaintiff declared in trefpafs, for that the defend- Where the 

* * plaintift con* ‘ 

ants on the 15th of March 1805 broke and entered plains of a rmgle 
his clofe called the Form Tard at Hayes in the county of fn eacl?co^^nt, 
Middlefexy and there fei^td and took a quantity of manure, 
and detained it until afterwards on the fame day and on ^It'raipieV" 
divers other days between that and the day of exhibiting the plaintiff 

' ^ o cjninjt ,n Ins 

the plaintiff's bill, they took it away from the faid clofe. replication take 

Thefecond count was for taking and carrying away the t4C)-.orfuctt 

manure generally. The third count charged the de- ind'!^fo^nevIiy 

fendanto with breaking and enttrlng other clofcs of the 

plaintiff at Hayes on the i6th Augujl 1805, and trampling 

down and fpoiling the corn, grafs, and herbage, and da- an * mw af- 

* . * » b » b » figi,mtnc being 

maging and feizing and taking crops of wheat then grow- double, 
ing, and keeping prffeffion of the crops, until afterwards, jcaion is rufii. 
on the fame, and on divers other days, ^cc., they cut at*b>*-<iig!"ing 
down and reaped the crops and carried them away. The o*i^fc*ii!uii^rr^,'* 
4th was a general count, for taking and carrying away 
the corn. Pleas, j(l, not guilty to the whole: on which dittm;:! juditi. 
iflue was joined. 2dly, as to breaking and entering the aaoftref. 
plaintiff’s clofe called the Farm Tard in the firft count, unci'* 

adio non, &c. becaufe one P. Combes finer deceafed, and . 

the defendant Barnesy before the trefpafs complained of, 

^ ^ ^ coiiiu, fisc, the 

viz. in Eajler 43 Gee. 3. recovered judgment in B. R. pl<.iniifr h.d by 
^ f ,,, Ins leplicanons 

againiL one */. Combes for 3000/., occ. upon which on wi nfw cffign- 

thc 28th November 45 Geo, 3. a writ of pluries fieri facias u,'pui'IiTE'* 

iffued, directed to the then flieriff of Middlefexy for levying nef^aft 

in bre iking and 
cii'er.ng the fame cldc, fire. 

A (hcriff juftifying, In ir'fpsfs, under a writ of fieri facia , lual not llieaiit. return'; 
the difiinthon hcipy: m this rt-fpe^ between a junific.uii'ii iiiulir mean piccefs, and under 

els is 


procefs in execution, at leati where in the latter eafe no uUciicr procef 
complete ilie juftificaiion. 

the 


neceffary to , 
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the debt and damages on the goods of T. Combes, (o 
that the f lid (herifF might have that money before the 
king at Wejlm'infier on Wednefday next after eight days 
of St. Hilary, to be rendered to 7 *. Combes and Barnes ; 
whirh wf't afterwards, before the return and before the 
trefpafs complained of, vi2. on the I2th December 45 G.3. 
was delivered to the other defendants, Si holey and Dom^ 
ville, the then flier IiT of Middle [ex, to be executed ; by 
virtue of which they, as fuch flierilF, on the 14th of De¬ 
cember 45; Gio. 3. made their warrant to the other de¬ 
fendant Shapeuit, commanding him of the goods of tT, 
Combes tj levy the debt and damages, &c.; which warrant 
was dclivcrt-d to Shapeuit to be executed. And then the 
dcftiidants uver that at the time of iflliing the faid writ 
and warrant, and at the lime when, &c. there were (li¬ 
vers goods of T. Combes in the CiiJ clofe called the Farm 
Yard in ihe flieriiT's bailiwick; wherefore Scholey and 
D^mville, as fuch flierifF, and Skapeutt, as tjieir bailiff, 
and Baines in his aid and by his command, after the 
making of the warrant, ami before the return of the faid 
•writ, entered the faid clofe, and feized and took away 
the plaintiff’s goods therein in execution, &c. The 
third plea was the fame in fubflance as the lafl; only 
Rating that at the time of iffuing and delivering the 
writ of execution to the flier/ff againfl T. Combes, and 
at the time of iffuing and deliv ering the'flieriff's warrant 
to Skapeutt, and before the plaintiff had any thing in the 
clofe in which, &c., 7 *. Combes was lawfully pofiufftd of 
the faid clofe and of divers goods then and there being 
therein •, for which reafon the defendants Seholey and 
Domvi:lezs fuch (heriff, and SbnpcuU as their bailiff, and 
Barnes in his aid, &c. and by his command, entered the 
faid clofe then being in the pcffeillon of 71 Combes to 

Riz« 
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feize and take in execution his faid goods then being in 
the faid ciofe, and did feize and take them by virtue and 
in execution of the faid writ and warrant, and detained 
the fame there for a reafonable and convenient time in 
order to fell and remove the fame ; and that afterwards 
and before the expiration of fuch reafonable and conve¬ 
nient time the plaintiff became poflVffed of the faid ciofe, 
the faid goods hill remaining therein, and fflll being in 
the cuftody of the defendants in execution as afurefaid, 
&c. and that the defendants as foon as they conveniently 
could after the plaintiff became poffcffed of the faid ciofe, 
and as foon as purchafers of the faid goods could be 
found, to wit, on the fame day and year as mentioned 
in the hrll count, peaceably entered into the faid ciofe to 
fell and remove the faid goods of ST. Combes fo being in 
the faid cloft in which, 5 cc. in their cuffody in execution, 
&c. and did fell and remove the fame, &c. Fourthly, 
the defendants, as to breaking and entering the plaintiff’s 
clofes in the 3d count mentioned, and trampling down 
and fpoiling the corn, Sic. and damaging the foil, 
pleaded the fame as in the laft plea; the judgment reco¬ 
vered againff T. Combes^ and the writ of execution iffued 
thereon to the flicriff, and their warrant to SAnpeufi’, 
and that before the plaintiff had any thing in the faid 
clofes in which, &c. Y. Cembes was lawfully poffeffed 
of the faid clofes, and of divers crops of wheat, &c. 
then and there growing ^ wherefore Scholey aud DomviHe 
as fuch (heriff, aud Shopeutt as their bailiff, and Barnes 
in his aid, &c. entered the faid clofes in the poffeflion 
of T. Combes to feize and take in execution the faid crops 
of corn then growing there, and then and there feized and 
took the fame in execution by virtue of the faid writ and 
warrant, and continued in poficflion of the fjme crops 

for 
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'for a reafonablo and convenient time until they Should be 
in a fit (late to be fold and cut down, reaped and taken 
away, and until buyers could be found, &c. and that be¬ 
fore the fa id corn was in a fit (late to be fold and cut down 
reaped and -taken away, the plaintiff became polTeiTed of 
the fiid clofeS) &c. and then this pica continued and 
concluded the fame as the lafl. 

The plaintiff replied to the fecond (the firfl fpecial) 
plea, admitting the judgment recovered againd T. C0//1- 
.W, and the writ of pluries fieri facias, ifiucd thereon; 
but that the defendants of their own wrong, and without 
tiie refidue of the caufe by them in that plea alleged, 
br'oLc and entered the farnvyard, clofc, &c. and concluded 
to the country: and they pleaded the like replications 
to the third and fourth pUas refpe£livcly. And then the 
pl/^iotiff pleaded further, by way of new afiignment, 
ih.it he brought his a£lion againft the defendants, for 
that they broke-and entered the farm-yard clofc in his 
polTellion after the return of the turit ill the ad and 3d 
picas nienliuned, vi/. on the i^th of March 1805, for 
the purpofe of feizing and taking the manure in the firfl: 
count noentioned, then being the property of the plain- 
tilf there found, and no part thereof being at that time 
liable to be feized and taken in execution of the faid writ 
or warrant or otherwife as in the zd^or 3d plea fuppofed. 
And alfo for that the defendants committed- the fcveral 
tr<.fpafrts in the introdudlory part of the 4th plea men¬ 
tioned, on the 16th of Augvjl 1805, for the purpofe of 
feizing and taking poiTeflion of the crops of wheat in the 
third count mentioned, then being the plaintiff ’s pro¬ 
perty, and no part of fuch crops being at that time 
liable to be feized in execution of the faid writ or war¬ 
rant, &c« 


The 
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The defendants demurred fpecially to the replications 
to the ad and 3d pleas and to the new alTignment; be- 
caufe each of thofe pleas containing a* di(tin£l anfwer 
and juftification to the (ingle zCt of trefpafs alleged in 
the firfl; count, to which they were refpe^Iively pleaded 
in bar, and upon which pleas the plaintiff could not by 
law put more than a fingle fa£f in ilTue; he had by his 
replications and new afCgnment attempted to put fevera! 
diflin^t facts in ifTue upon each of thofe pleas. And 
becaufe the replications and new adigoment to thofe 
pleas were double and multifarious, and no one certain 
or definite ifliic could be taken on either of them. And 
becaufe the plaintiff, having by his firfl count complained 
of one fingle a£l of trefpafs as to breaking and entering 
the clofe therein mentioned, had by his replications and 
new afiignment attempted to introduce and put in iffue 
feveral and diflin£l a£ls of trefpafs with refpe£l to break¬ 
ing and entering the fame clofe. And as to the repli¬ 
cation and new afiignment to the 4th plea, the defend¬ 
ants alfo demurred, and alleged for fpecial caufes, that 
that plea containing a di(liui!l anfwer and juflification to 
the fingle a£l of trefpafs alleged In the 3d count, to which 
it is pleaded in bar, the plaintiff had by his replication 
and new alDgnment thereto attempted to put feveral dif- 
tin£l fadls in ifliie, &c. (the fame as before). 
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in fupport of the demurrer. The plaintiff de¬ 
clares in his firfl count for one breaking and entering of 
his clofe on a fingle occafion. The defendants juflify 
that breaking and entering under a judgment recovered 
and procefs of execution thereon, the return of the 

writy under which they took the goods. To which the 
plaintiff replies, admitting the Judgment and writ of 
execution, that the defendants broke and entered of 

their 
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their own wrong, without the rcfiduc of the caufe by 
them pleaded : by which he puts in iflue the flierifl^^’s 
warrant to levy; that the goods taken were in the dole 
broken and entered; that they were liable to be taken 
in execution under that wiit, and were taken before the 
return of the writ (<?). Befides which, the plaintiff goes 
on further, in the form of a new affignment, to plead 
that the defendants broke and entered the clofe, &c. 
ajier the return of the writ, for the purpofe of taking the 
goods mentioned in the firft. count, which were not 
liable to be taken under the execution. The 3d plea :!nd 
replication thereto are fubftantially the fame. The 3d 
count alfo charges one other of breaking and enter, 
ing of the plaintiff’s clofes at another time, and fpoiMng 
the crops, and damaging the foil, and keeping pofTeflion 
of ^he growing crops, and afterwards cutting down and 
taking them away. To which the defendants plead, ^thly, 
as to the breaking and entering, and fpolling the crops, and 
damaging the foil, the like jufli/ication under the judg¬ 
ment, writ, and warrant againft ST, C. then lawfully pof- 
fefied of the clofe and of the crops ; and then as to the 
keeping pofTelTton, that it was for a reafonable time till 
the growing crops were fit to be cut and taken away} 
that during this reafonable detention the plaintiff became 
poffefTed of the clofes; and that iiie defendants, as foon 
as they could conveniently afterwards, entered peaceably 
to take the goods, flill being in their cuflody in execu¬ 
tion, and did take and remove the fame. The replica-* 
tion to this plea alfo firfl puts in IfTue all the fads there-* 
in ftated, except the judgment and writ of execution^ 
by the de injuria, Ac. as to tha refidue : and then agai t 
by the new affignment the plaintiff alleges that the de¬ 
fendant committed the trefpaffes mentioned in the intro- 

(«J yiJe for tliis form of pIcAtlioe Crogatt’t cafe, 8 Ref. fiy. 

dudory 
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duftory part of that plea, namely,, the breaking and 1808. 
entering, See. anti fpoilingthe crops, and damaging the chTaTTsi 

foil, for the purDofe of -taking the crobs, which were egair^ 
then the plaintilf^s property, and not liable to be taken 
under the cxeeuticn : which is in effeU pleading another 
replication, without introducing any new UO: of break¬ 
ing and entering, and thereby putting the fame fa£ls twice 
in ilTuc j which cannot be done. It is an attempt to 
rep/y double, when the flartute only enables defendants to 
plead double : and this was held ill in yidney v. Ventm [a). 

Where the declaration charges i breaking and entciing 
of the plaintilT’s clofc on did'erent days, if the defend¬ 
ant plead a judification which in the fo.m ef it embraces 
the whole declaration, the plaintifF may by his new 
afiignment fhew that he broke and enured on different 
days, and for other purpofts than tliofc jufiln-d: and 
there is no inconhffency in that, becaufe the defendant’s 
juffilication may apply in evidence to different days and 
purpofe from what the plaintiff' complains of. 

Marryaty contra, contended, firff, that the replica¬ 
tion was not double: for the new alignment was ex¬ 
planatory only of whst went before, and not cumulative- 
It dots not allege chat the plaintiff brought his a^lion as 
well for the trcfpaffcs originally complained of as for 
thofc newly afilgned; nor dues it allege any new tref- 
pafsj it rather conffnes the caufe of a£lion criginally 
declared on. Tire phinilff does not require to recover 
damages for more a-fls of trcfpafs than one. adly, The 
duplicity, if airy, is not fufliciently pointed out by the 
caufps of demurrer dated, which it ought to be with 
prccifion ; as in 'Lar, plough v. Shortridge (^), and Ryfeyv, 

^<i) 3 Lev. 3^3. ih) Sg!':. ziQ. Cc.-‘. Pep, 

Park» 
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1808. Parkhttrji [a). In Rohinfw v. Rayliy{by the duplicity 
_ contended for was diilin^lly afligned. 

Cmeaslcy # ■ 

agaitijt 

The Court were clearly of opinion againft the plainti^ 
on both grounds. Firft, they held that the replication 
was double* It was an attempt by a new aflignment to 
amplify the caufe of a£lion dated in the fir(t count. 
The plaintiff declared in that count for one breaking and 
entering refpeflively in the firfl and third counts: thefe 
were fevcrally juftifled, and,after ifTues taken 00 thofe 
juflifications^ he attempted to make a new afllgnutf.nt of 
other matter} which was irregular. They faid it was 
the fame as if, to an a£lion of treTpafs for breaking and 
entering the plaintiff’s dole, generally, in fuel, a parifli, 
the defendants were to plead that the trefpafs com¬ 
plained of was in a clofe there called Whiteaerty which 
was hii own foil and freehold; and then the plaintiff 
were to reply, adntltting that it was in H'hiteacrc^ and 
taking iffue Upon the defendant’s foil and freehold } and 
after that, fliould go on to flate that he meant alfo to go 
for a trefpafs in Blackacre t which was not allowable. 
So with rerpe£t to the fingle of trefpafs complained 
of in the third count; that alfo was juffified ; and after 
taking iffue on the matter of that juflification, the plain¬ 
tiff, without alleging any dif/erent fact, made a new 
aflignment of the fame matter; fo that there would be 
two iffues to be taken on the fame fadt. They obferved 
that the objcdl of a new aflignment was to give the go* 
by to all that the defendant had pleaded, by faying that 

the trefpafs dated and judified by the defendant'was not 

«• 

that which the plaintiff had complained of in his d:clar 
ration, but fome other which is dated. Secondly, they 

raid 


(a‘ I *19. 
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faid that the duplicity compUined of was fafficiently 
pointed out in the fpecial caufes of demurrer* which 
Rated that the plaintifiF* having by his firfl count com¬ 
plained of otti ^nglt a£f of trefpafs as to breaking and 
entering the clofe there mentioned* had by his replica¬ 
tions and new affignment attempted to introduce and put 
in iflue fever’e, difittiB aEis of trefpafs* with refpe£l to 
breaking and entering the fame clofe* &c. (a). 

Marryat then obje^ked to the defendants* pteas* That 
the writ of pluries fieri facias, under which theyjufliiGed* 
though returnable loi^ before the a^ion brought, was 
not fhewn to have been returned* as required by the 
terms of't. It has been fuggefted that this is only ne< 
celTary in the cafe of mefne* and not in the cafe of judl- 

(d) A Bmiiar queftion arofe in the cafe of Pranks v. Morrist twhish 
alfo Rood in the Paper for argument. The plalntitT dcclircd againft 
#the defendant for an aflault and battery on the 28th of May 1S07, and 
throwing the plaintiff on the ground, whereby he broke his leg, and 
expended 50/. on the cure of it: and, in a fecond count, for the aifaulc 
and battery generally. To which tlie defendant pleaded, 1 A, not guilty, 
adly, ai to the affault and battery and throwing on the ground, in the 
Brft count mentioned, he pleaded fon alTauIc. The plaintiff replied, as 
to the fecond plea, and the feveral introdudtory trerpaffes thne attempted 
to be juftified, that the defendant of liis own wrong, and v, itjjout any 
liich caufc as in that plea mentioned, made the aAault and committed 
the feveral trefpafies in the Introdu£lory part of that piea mentioned j 
and concluded to the country. And then new-afligned that ilie defend- 
ant beat him and threw him on the ground, in manner and form at the 
plaintiff had complained of, in a more violent and unreafonable manner 
than was necef&ry for the defence of himfelf, as in the fecond plea men¬ 
tioned, and when it was not at all neceffary, and thereby wounded 
him, &c. To which there was a demurrer, affigning the fame fpecial 
caufes as in the lafl cafe. And aAer the decifion of that cafe, the ar¬ 
gument of tbit, which wat admitted to involve the fame queftion, waa 
abandoned, and leave wae prayed by the plaintiff!! counfei, and given 
^ the Court, to amend. 

yoL. X, G cua 
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cial procefs: but in Freeman v. Blultt ^a) it wa^ faid that 
the fherifF cannot juftify under a fieri facias or capias 
without (hewing the return of it. The true diftinflioh 
is between a junification by the principal o(Bcer himfelf^ 
and by his bailiff: the former muff (hew the writ returnedy 
but not the latter: and it is more neceffary in this cafe 
than in any other, where the (licrifF has made a partial 
execution only. [Lord Ellenhorwgh C. J. alkcd if he 
were aware of the cafe of Rowland v. Veale (ifi where, 
in the cafe of a juffification 'by the party atxl officers 
under a writ of capias ad fatisfaciendum iffued out of an 
inferior court, it was held not ne^effary ta (hew the re¬ 
turn of the writ.] There may be a diiTerence between 
an execution againft the perfon, which is final, and an 
execution againft the goods, which may be executed at 
different times: and at any rate that cafe (lands fingly 
againft the other decifions. And it is the more neceiTary 
for the fherifF to juftify himfelf ftridlly in this cafi^ 
where the previous entry and feizure by the iheriff of 
the growing crops is afterwards to be enforced againft a 
purchafcr who comes in without knowledge of the im¬ 
pending execution. 


Lord Ellenborougii C. J,/ The cafe of Rowland v. 
Veak is an anfwer to this objcdlion, wjhere the diftinc- 
tion was taken generally between mean procefs, and pro¬ 
cefs in execution, and that in the latter cafe it was not 
necefliiry to (hew the return of the writ. I would only 
add to what is there dated, that if any ulterior procefs ia 
execution againft the .goods is to be reforted to, to con»- 
plcte the juftifidation, there it may be nccelTary to (hew 

(«} Salk, 4i0» and 1 Ld, Raj. Si%t {b) Cevj», 
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to the Court the return of the prior writ of fieri facias^ 
in order to warrant the iffuing of the other. But if no 
ulterior procefs be required, it can be no more necefifarjr 
to ihew the return of the writ of fieri facias under which 
the officer juftifies^ than of a writ of capias ad fatisfa* 
eiendum. 


1808. 
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Ptr Curiam, Judgment for the Defendants. 


The Kino dgainjl Samuel Shakespeare. 

^HE defendant was indicted by the name of Samuel 
Shaiepedr, for an aflault on jF. Newberry, at Portf- 
mouth i to which he appeared by his right name, and 
prayed judgment of the indi£tment, becaufe before and 
at the time of the indictment he was always called and 
known by the furname of Shahfpeare, and not by the 
^ll^urname of Shakepear, by which he is indiCted, &c. 

Wherefore he the faid Samuel Shakefpeare prayed judg« 
^ ment of the faid indictment, and that he may not be 
^ compelled to anfwer the fame. To this there was a ge- 
.. neral demurrer and joinder. 


fPedutfJay, 

June 29th. 

One Indified 
for a mifdemea- 
nor may plead 
in abatement a 
mifnomer of bis 
furo'amc, 
fear foi Sibak'/-^ 
feare'f wlilch 
fhall not be 
taken for idem 
fonans: and the 
pica, conclud¬ 
ing with fraying 
judgmenl »f the 
faid wdiflmen:, 
and that t>s majf % 
tint be tmfeUed 
to anfwer the 
fame, is good. 


Lawes objected to the plea, ill. That a defendant in 
an indictment cannot plead in abatement a mifnomer of 
his furname^ a Hawkings P. C> eh* 25. f* 68 . (4). The 

reafon 

(a) The Court afleed what authority was cited In the book for this ? The 
quotations are as follow t i Hen. 5.5., which was s cafe 6f treafon; but 
the rule is there laid down generyiy, tha^one indiAed of felony cannot 
plead a mifntmer. Hate's Sm* S4jn which cites thellbove, and applies the 
fame rule, as to mifnonoers of fumames, to treafon and felony. Staun/. 
f. C, 181. uf. 18., whicl} agreea with the Summary. 3 Hen. 6. a6., 
which is an obiter diAum of the fiune rule as applied to a nuloomer of 

G % tht 
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1808. reafon probabJy is that furnames may bft aflumed or laM 
^ afidc at pteafure. [Lord Ellenborough C. J.| after noticing 

the authority of Lord Hale^ as leading to a different con- 
SHAjcKkvsARE. which had been drawn by Hawkins^ 

obferved, that the argument now ufed would go to fhew 
that the mifnomer of a furname could not be pleaded m 
abatement even in cirE adlions.] 2dly, This is no mif¬ 
nomer, being idem fonans, though differently fpelt. 
[Lord Ellenborough C J. The final e might not make a 
material difference, but the omiflion of the f in the 
middle makes it a differently founding name from the 
crueone.3 3dly, There is no proper conclufion of the 
plea; no prayer of judgment v and therefore the Court 
are not bpund to give judgment, as if only an improper 
judgment were prayed. The conclufion is not adapted 
to the fubjefl-matter of the plea; for it goes to the jurif- 

tl'.e baptifmai name in filony. *l‘htU B. ii. 5, J. 14. and v. 

Idkt at;d Oilctst Rep. temp. Jfardro. 30^4., where, to an indictment ^ 
for a mifdcmcanor, Jd/e pleaded a ipifnomer of his furname in abate¬ 
ment : and for want of a replication by tl>c king's coroner, judgment 
was entered, that he be difmifled and difeharged from the premifet fpe- 
cihid in the faid indiClmcnt, and that be depart without day. And thv 
profecuticn went on againfl the other defendants, wlio pleaded not guilty 
and went to trial. 

Lord Hale, z vol. P. C. 175-fi. after/flating the. rule as laid down 
in I If. s* 5* and in Staunf. F.C, that a miAake of the furnaine 
in an indiClment (hail irot abate it, adds a yueert ; and afterwards 
fays that it is the fafeA Wiiy to allow the pica of mifnomer both 
aS to furname and clviAian name. And in a fubfequent page (a}8) 
he fays, that if lira defendant in an appeal or iadiiimtat plead mifnomer of 
bis furname, the plaintiff or king may aver que conus per un nofme et 
I’auire: and a note there fujgoined obfervt^ upon the original cafe in 
t H. 5. 5. that FitmbdCeron. 174., in his sbiidgmcnt of it, mak>s » 
qurerc, if the mifnomer were in the name of bap(iAn. See alfo L^jirr’s 
cafe, 6 St4t, 7 >. 037. 


diflion 
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^i£lion of the Court, rather than to the form of the 
-indidlment: the prayer ought to be, as wasfaid in Bo’wytr 
V. CoQk {a)t quod billa calTetur. ^Bay/ey J. In the report 
of that cafe in 5 Mod. Lord H<i!t only fays that the plea 
fliould begin, <* Petit judicium de billu and afteiwardSf 
that it muft have « its proper conclufiou.** 


1^08. 
The KfKo 

agtun^ 

SHAXfSrCARB. 


Dampier, contrH, upon thelaft point, obferved, that the 
defendant, at the beginnkig and in the conclufion of his 
plea, prays judgment ofthe hdiUment; by which he mult be 
underltood to pray that the indictment fliould be quaihed; 
and the relt of the prayer, that he may not be compelled to 
etnfwer ihe famci if beyond what the defendant ought to 
alk, may be reje£led as furplufage. But he referred to 
Cadman v. Grendon (^), where the do6\ritle of the con- 
clullon of pleas was much difcufled : and there it is faid 
that the prayer in the concluflon of a plea to the perfon is 
idlf^ if he (hall anfwer.’* And to a more modern authority, 
in point, of The King v. Mathew Wejiby^ alias WejUy^ 
T» s\Geo, I. (which he read from a copy of the re¬ 
cord (e), furniflied by Mr. Deakryj^ whefe the conclufion 

of 


(a) 1 Ld. Ray, 64. 5 Med. 146. {b) Latch. 178. 

(«)Rix V, Mathew Wkstby, alias Wmtly, E. jGce. i.Rot.it. 
M-This was an infdrmation filed by the Attorney'General in Eafitr, 
3 Ga. 1. againft tlie defendant for a tnifdemeanor in^aflauitinKone 
jamln Carter^ a cbnftable of the ward of Farriagdon Without in the city 
•of Landottf in the execution of his office, Sec. To which, in the fame 
terms Mathew Wtjltyt hy his attorney R. H., appears, and fays that he 
is the perfon intended by the name of Mathew Wtfibys alias ti^^lys Stc. 
and that he ought not to b» compelled tO'-anfwcr to the information, 
■becaufc bis right name is Mathew WeJIeys and that he was never known 
by the name hy which he is charged in the information, &h. and this he 
as ready to verify, Stc. Wherefore, Sec. he prays judgment of the laid 
.inforrastion, *• et fi ipfe ad inmrmationem illaro ulteriui refpondere 

O 3 sem- 
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The Kino 

t egait^ 

SnAj(S8rxAai 


of t plea in abaten^ent to an indifiment for a mifd^f 
meanor was the fame as in the prefent cafe; and one of 
the caufts of demurrer (fated was that it was inaptly 
formed; which was Overruled. % Com.Dig,Abatementt 
Fy 18. mentions the fame cafe ; and that it was fo ruled by 
three JufticeSy (viz. Pratt C. J., Lyttletonf and PowySi)^ 
againd W. Poriejcue J. What was faid in Powers v. Cook 
as to the proper coiicluHon applies only to pleas in civil 
a£f ions; and the do£lrine is certainly laid down too largely 
in the report of Lord Raymond^ that the coudufion mud 
be quod biila calTetur ; for that would not apply to a plea 
in abatement on account of the excommunication of the 
plaintiff. And this conclufion feems more proper where 
there is no apparent vice on the face of the plea, but the 
only objediion is that in fad it does not apply to th^ 
defendant. 

LaweSf in reply, fiid that it did not appear tha't thf 
particular objedion now taken was made in the cafe of 
^he King V. t'p'ejlhy: and it is the lefs likely that it (hould| 
as the only fpecial cauCe of demurrer there afligned was 
of another fort, to which the attention of the Court was 


compeni debcar.'* To this the Attorney.General, in Ttin. ^Geo. 3. 
dinturrcd q^ecially, for that the defendant pleaded by attorney, without 
any fpecial warrant, &c. when he ought to have pleaded in perfon: apd 
alfo « quod idem placitum baud apte formatum et incertum eff.” The 
defindam joined in demurrer, &c.,<*undeut prius petit judicium de 
informatione prodidS, ct fi ipfe ad informationem iUam olterins refpon- 
dere cornpelli debeat,** &c. And on the laft day of Trim^ term 
4 Ga. I. the following rale was entered: ** Super maturam delibera* 
tionrm Iiic in curia habicam ordloatum eft quod judicium intretu^ pro 
defeodcfltet 

• Per Cttiiam.** 


probably 
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probably called. The utinoft is required in 

pleas in abatement^ even in civil adlions, and a fortiori 
in criminal cafes: and therefore in Hixon Ft Binns {a) 
the Court gave judgment againll a plea of mifnomer in 
abatement, becaufe It concluded with praying that the 
bill might be quajlitd^ inftead of praying judgment of the 
bill: and Bowyr v. Cook (^), and all the cafes ihew that 
it is not enough that it appears by the fubje^-niatter of 
the plea- in abatement that the fuit ought to abate, unlefs 
there be alfo a proper beginning and conclufion, praying 
a proper judgment. 


1808. 


\ 


The Kiko 
Smaksspsaic* 


Lord Elleneorough C. J. Praying judgment of the 
indidlmenc means no more than praying judgment on the 
indi^ment: and if this were the cafe of a plea in bar, 
the Court would give that judgment which, upon the 
whole of the record, appeared to be the proper judgment, 
though not regularly prayed for by the party; according 
to the opinion of Montague C. J. (<r), which we had once 
before occafion to advgrt to in a cafe before us {d). But 
in abatement the Court will give no other titan the pro¬ 
per judgment prayed for by the party. And if it had 
not been for the precedent cited of Hhe King v. Wejlby^ 
1 fhould have been mu,ph inclined to think this plea bad 
in that refpefl} and that the prayer ought to have been 
that the indictment lltould be quafhed. And without the 
defendant prays a particular and proper judgment in 
abatement, the Court are not bound to give the proper 
judgment upon the whole record as they would be in the 
cafe of pleas in bar. Here, however, is a precedent pro- 

(fl) 3 TVm Rtf, 185. (i) 5 Mid. 146. (0 Vlowd. 66. 

{d) Lt Brets. Bafilknt 50*. 509, and ftx Cbarnley s. fytn- 

figaltyi S Eajit *7*. 

G 4 duced. 
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l8o8* ^ttced, and which appears to have oodergone much con-* 
fideration at the time, and was afterwards referred to 

The iC]N6 

agamji by the learned Judge who compiled the Dige^ as a pro- 
gaAXMtiAsi. proper to be remembered; and according to that, 
, the conclttfion of this plea is good, and therefore our 

judgment muft be pronounced accordingly: and if the 
profecutor is defirous to have the queftion further con* 
fidered, he may bring a writ of error. 

The other Judges aflented: and the following judg* 
ment was afterwards entered up: 

« Whereupon all and fingular the premifes being feen 
and iully underftood by the Court of our faid lord the 
king now here, and mature deliberation had thereupon, 
it ib confidcred and adjudged by the faid Court here, that 
he the faid Samuel Shaitfptare be not compelled to anfwer 
the faid indi£fment, but that be depart hence without 
day in this behalf." 


mdntjjcy. The King The Inhabitants of Cow* 

29 th. ^ 

HON£YfiORN£. 

«k ____ 

A Widower 'T'WO juftiees, by their order, dated September 8 th, 

flavin^ a d ibgh- X . Trr-u- /n ^ . 

ler.pUwdhtr loO?, fcmovcd WtUmm (pray, a pauper, from Ted* 
Jge" Kh'arT^ dittgtm to Cov/hmeyhme, The Seflionsi on appeal, con* 

ftc'wab w'hdi" opinion of this Court oq 

maintained ilter following cafc. 

that time, and " 

With whom flie 

concinutd to refiae after the came of age, doing; fervUe for him, hut without any 
of turiDS <0 tnve her a fettlentent of her own | the father in the mean time having; gone out 
to ftrvicc iield that on her coming of age ftSr was emancipated, although hw iatbw con¬ 
ceived himfelt bevnd, as focb, to iccetw and furaort her if Ihe left her uneJe'e: nd 
confcqucntJy the father was capable of gaining a icttlemeiit by hiring and fervice for • 
year, ai “ an unmarried man, havini« Mi,** (i. e. not |||VioS S ctuU Wto WAuld 
follow his fftUfmcntl ysthjn tki« ftst* J de M, f, 11. /. y. 
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The pauper W, Gray^ being legtlljr fettled m.Cowho-' 
Ptybome^ fometlme after the death of his wife, who died 
in childbed fifteen years ago laft WhitfunUde, went to 
fervice, and hired himfelf to one Clarke of Cewhomy^ornty 
who afterwards removed to TediHugUftf and the pauper 
left him at Miehaelmas laR t8o(>> having ferved him the 
five preceding years under a hiring for a year in TedeUngm 
fen. On the death of the pauper’s wife, IF*. Nightingale^ 
who had married his fitter, took to and maintained the in<« 
fant, of which fiie had been delivered, out of kindnefs to 
the pauper; and the pauper’s daughter, Elizabeth^ then 
about 11 years of age, went, with the pauper’s confent, 
to Nightingale, for the purpofe of nurfing her infant 
fitter. The infant died in about a year} and from that 
time to this (he has continued to live in the houfe of 
Nightingale, as one of the family, but doing the work of 
a (ervant. Nightingale, who, previoufly to the pauper’s 
daughter living with him, kept a fervant, would have 
hired a fervant if Ihe had left him: but he never hired 
her, or paid her any wages; though found her in 
board, clothes, and fuch pocket-money as he thought fit. 
The faid Elizabeth will be 27 years of age in June 1808. 
During all the time (he fo lived with Nightingale (he con- 
(idered herfelf as liable to be fcnt away whenever he 
pleafed •, and he confidered her as at liberty to quit him 
when (he chofe ( and the pauper conceived himfelf, as 
her father, bound to receive and fupport her if Nightin^ 
gale ceafed fo to do. But the pauper was not a houfe«y 
Iteeper at any time after he went into Clarkds fervice. 
The pauper’s daughter Elizabeth was never hired af a 
fervant to Nightingale, The queftion intended for the 
opinion of the Court was. Whether the pauper’s dsiigh* 
\^x Elit^e^h were, under the circttmftances of the care« 


i8p8* 

The Kiwo 

Ths Inliibitmis 
of 

Cowi»o»**v. 

SO««»« 
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iSoS. fo emancipated, as to enable the pauper to gain a fettle* ■ 

„ ment by bis fervice with Clark in Teddingiont under fuch 

fairing as aforefaid ? 

Tbe. liiiiabitants 

of » 

* Park, Peake, and Petit, in fuppoct of the orders, con¬ 
tended that Elizabeth, the pauper's daughter, was not 
emancipated from her father's family at the time of liis 
fervice with Clarke, and confequently that he could not 
gain a fettlement in Tedditigton by fuch fervice, not being 
an ** unmarried perfon, not having child,** withiu tlie flat. 

2 W, he M. c. n./. and the cafes which have fettled 
the conftrudion of that claufe. It is clear-that Elizabeth 
did not live 'wixE^Nightingale in the charaflerof a fer- 
vaiit, but as one of his family, and that (he had not gained 
any fettlement in her own right. And it is equally clear 
that the mere circumftance of her being of age did not 
emancipate her j for though in The King v. Roach {a) an 
adult leaving her father’s houfe, and going into ferviee, 
was held to be emancipated, as having contrafled a re¬ 
lation incondftent with parental control} yet Lord Kenyon 
cxprefsly difavowed an opinion which had been attributed 
to him in the cafe of Wittow^CMVci Twamirooies (b), that 
the mere circumftance of a child’s attaining 2 1 was an 
emancipation (c). The only eftabliihed cafes of eman¬ 
cipation are, 1. by the child gaining^ fettlement of his 
own; 2, by marrying and becoming the head pf another 
family j 3. by contrafUng, after being qf age^ a reUtion 

^ (fl) 6 Term Ref, (^) 3 Term Rep. 355, 

(r) Lord JCetytii'i difavowal of the opinion.' attributed to him in that 
tafe was qnaliiltd, namely, I* if the fin (entinuei to Rve with the father » 
for if the'fon withmhreken nntinnaiut rtmn’m with and a member of the 
■faiber’s family, he is not emancipated." Apd the (ame do^inc was laid 
. -dawd in v. S^taerby, a Rtf, 376. 


incon- 
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inconfiftent with parental authority. * The only queftion 
is, Whether this cafe fall within the laQ; clafs f But 
here flie contrafled no new relation with her uncle ; and 
her father could at any time have recalled her to him, at 
leaft before (be came of age. Then whether at that 
lime there dill remained the animus revertendi on her 
part, and the animus recipiendi on the part of the father, 
are matters of fa^ to be cohered from the ads and de* 
clarations of the father and daughter, on which it was 
competent for the Sedions to decide, as they have done, 
in the affirmative* It is plain that the parties themfelves 
conGdered that the daughter was dill part of her father’s 
family i and Gtofe J. laid great drefs on the intention of 
the parties, upon the quedion of emancipation, in Tke 
Kingv. Roachf as Lord Mansfield had done before in Ret; 
V. ^'ottington [a). In King v. Broadhemhnry (i), the 
father had put his daughter in-the work<houfe at the age 
pf 20, where (he remained at'the time of the or 3 cr made; 
after which he gained a fettlement iu another paridi, 
which was held to be communicated to the daughter. 
In Rex V. Woburn {c) the child under age was a£lually 
under another control than the father’s, being a drum¬ 
mer in the fame militia regiment vvith him} yet he was 
dill conGdered as part of his family, being fu conGdcred 
by themfelves. While the intention of the daughter to 
return to her father continued unbroken, her day with 
her unde could only be conGdered as temporary: and in 
Rex V. Sowerhyffi) there was a temporary abfence-of the 
fon, after he was of age, from his mother’s family, for 
three weeks during harveft-time, which was not con¬ 
Gdered as making any difference in the cafe. And here 

■ (a) CoU. 287. (I) H. *$G, 3. 9 C»i3/f. 55* 

(r} 8 Ttrtn Rtf. 471^. {d) % Eafi» ajA. 

9 the 
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the refidcace with the uncle was by confentof the father 
and for his benefit. They next obje£ted^ that ihppofing 
the fadl of the daughter’s living apart from her father, at 
the time when the was'of age, amounted to an emanct* 
pation, (lill the fa£ls of this cafe would not warrant the 
conclusion that the father gained a fubfequent fettlement 
in Teddington ; for it appears that he went to ferve Clarh 
in Teddington at Mkhaelmat 1801, under a hiring for a 
year *, and the daughter did not come of age till June 
i8o 2 ; after which it does not appear that there was any 
new contra£^ of hiring, but he went on in the fervice 
under the original contra^. Now the defeription of the 
fervant muft be regarded at the time of the hiring and 
not afterwards, according to Rex v. Allendale (o), and 
Kex V. Nev) Forrejl [b). 


The Court, however, confidered the pauper as having 
lived in Teddington under fucceffive yearly hirings, thle 
fir ft hiring being ijtated to be for a year: and nothing 
further was faid upon this point. And they thought it 
nnnecefiary to hear the Attorney'General and Jofeph 
Martin for the parlfli of Conohoneyharne, on the princi^ 
|ial point, 

Lord Ellenborough C. J. i'he daughter having 
been originally placed, when an infant, by her father in 
her uncle’s family, continued to lire with her uncle after 
Ihe came of age as part of his family; receiving no alfift^ 
ance from her father | and being at liberty to depart from 
her uncle’s when flie pleated, and to go where (he chofe* 
She was of age, living apart from her father, having hev 
frpport from fources independent of bim| and was at 

(a) 3 Tent 3fs, (b) 5 rAjw Xtf. 47S. 

liberty 
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liberty to quit her uncle when fhe pleafed, as (he berfelf 

4 * 

conlidered. If this be not emancipation) it would be 
difficult to fay what is fo, and when it can take cffedl* 
'i'hen if (he were emancipated after (he came of agCy it 
follows that the father, by the conftrudlion which has 
been put upon the ftatute of King William, gained a fet* 
tlement by the fubfequent hiring and fervice for a year in 
Teddington, as ** an unmarried perfon, not having any 
child” 


n 

Th« KtK« 

The lAba^tuAi 
, of 

CoWHOWtV- 

■OtMS. 


Grose J. The daughter lived apart from her father 
after (he was 21, not under his control, nor having any 
contemplation of it; nor receiving any afliftance front 
him; (he was therefoie emancipated when her father 
was hired for a year, and ferved in Teddiagton, 


Le Blanc Hie queftion is, Whether any fettle* 
ment gained by the father under thefe circumftances 
could be communicated to the daughter; for, if fo, he 
could not gain a fettlement by the hiring and fervice in 
Tgddingion ; and that queftion depends upon this, whe¬ 
ther the daughter continued to be part of his family at 
the time. On the death of the fathex*s wife, he broke 
up houfekeeping, and the daughter was fent to her 
uncle, with whom (he continued to life from that time; 
he fupplying her with clothes and pocket-money: and 
there (he dill remained after (he came of age. Under 
thefe circumftances, living away from her father before 
and after the age of ai; he having no houfe of his own,, 
nor giving her any fupport; I think (he ceafed, after (he 
came of age, to be part of her father’s family; and con- 
fequently no future fettlement gained bf him could be 


commu- 
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communicated to her: and if To, he giiined a fetUemCnt 
by the hiring and fervice in Teddinghn. 

Baylet J. To^conftitute Emancipation! it is clearly 
not neceiTary for the child to have acquired a new fettle- 
ment of its own: the cafe of The King v. Roach is in point 
to that \ where the daughter, being an adult, by leaving 
her father's houfe and going out to fervice was held to 
be emancipated. Now where is the difference between 
going out from the father’s houfe after 21 to feek a 
livelihood, and continuing but for the fame purpofe after 
that age, where the abfence from the father is fo long as 
it was here: the father too, during all that time, having 
no houfe of*his own, and having indeed contracted a 
relation which precluded him from receiving his daugh¬ 
ter at home. 


Orders quaflied. 


Wtintldty^ 

Z9tli. 


The Kino againjl Hart and White, 


rjpHE defendanis were the pnnter and proprietor of 
a newfpaper called The Independent Whig^ and were 
tried and coiiviCted before Grofe J. at the Sittings in 
London, upon the profecution of the Attorney-General^ 
for printing and publilhlng in that ‘paper a libel upon 
the Lord Chief Juftice of this Court. The ftat. 38 0 .3. 
r. 78* for preventing the mifehiefs arifing from priiiting 


An affidavit 
made and lign- 
cd by tbc printer 
and publifher 
and proprietor 
cf a newfpaper, 
as required by 
Aat. 38 Get. 3. 

€. 98., wliich 
affidavit con* 
tained the 
names of the 

Jiaw'SiI^re the' and publifliing newfpapers, &c. by perfons not known, 

paper was , 

piinted, and the title of it; to^:her with the predudinn of a newfpaper, tallying in every 
refpe£l with the defeription of it in the affidavit} is not only evidence by that af. of thw 
publication of fuch paper by the parties named, but is alfo evidence its publication ii| 
the county where the printing of it is deferibed to be: and this, upon the triai of an infer* 
nation for a libel contained in fuch newfpaper. 

cna6l8, 
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ena^s, / f. That no petfun (hall print or publilh any 
newfpaper until an affidavit, made and figncd as after- 
mentioned, (liall be delivered to the commiflioners of 
(lamps, &c. containing (by / 2.) the'names, 8 cc. and 
places of abode of the intended printers, publilhers, and 
proprietors of the newfpaper, and the true dcfcription 
of the houfe wherein any fuch paper is intended to be 
printed, and likewife the title of fuch paper; which 
affidavit, by f. 5. (hall be figned by the perfons making 
it. By/. 6. & 7. penalties are given for the omiflion of 
a certain notice, and for printing, publtfhing, or vending 
any newfpaper without making and delivering, &c. fuch 
affidavit. Then by f. 9. all fuch affidavits (hall be filed 
and kept as the commiffioners of (tamps fliall diredl; and 
the fame or certified copies thereof « (hall In all pro- 
ceedings civil and criminal touching any newfpaper, 
which (hall be mentioned in any fuch affidavits, or 
“ touching any publication, matter, or thing contained 
in any fuch newfpaper, be received and admitted as 
conclu/tve evidence of the truth of all fuch mqitcrs fet forth 
in fuch affidavits as are hereby required to be therein fit 
forthi againft every perfon who (hall have figned and 
** fworn fuch affidavits&c. and alfo, againfl every 
" perfon who (hall be therein mentioned to be a proprie- 
** tor, printer, or publifher, 8cc. unlefs the contrary 
« (hall be fatisfa£lorily proved.*’ The lothfedlion givcA 
another penalty againfl the printers and publilhers, omit* 
ting to (late their names and places of abode, &c. 
And by/ ii. « it fhall not be nccelTary, after any affi- 
*< davit, Sk. (hall have been proiduced in eviilence as 
** aforefaid againfl the perfons who figned and made 
« fuch affidavit or are therein named, according to this 
a^> and after a newfpaper fliall be produced in evt- 
M ,dence intituled in the fame manner as the newfpaper 

“ mcn- 
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Y8o 8. mentioned in fuch affidavit, &c. is intituled, and where^ 

„ ** in the names of the printer and publiffier and the place 

tgmafi M of printing ihall be the fame as mentioned in fuchaffi- 

Waiit and 

WjiiTB. *• davit, for the phtrihffi informant^ or profecutor^ or perfon 
•• feekittg to recover any of the penalties ^ivm hy this afff tor 
** prove that the newfpaper to which fuch trial relates 
** was purchafed at any houfe, &c. belonging to or oc« 
** copied by the defendant or defendants, their fervants^ 
** &c. or where he or they, 8 ce» ufually carry on the bu0- 
** nefs of printing or publifiiing fuch paper, or where 
** the fame is ufually fold.’* And hj/. jy. The printer 
and publiflier of every newfpaper fliali, within fix days 
after publication, deliver to the commilTioners of ftamps, 
Ac. one of the papers, figned by fuch printer or pub- 
liOier with his name and place of anode; which paper 
lhall be kept by the commiflioners, Ac., and (hall, on 
application, be produced in evidence in any proceeding, 
civil or criminal. 

At the trial the pr^ecutor gave in evidence the affi¬ 
davit fworn by the defendants, with their hand-writing 
thereto, and delivered to the commilTtoners, containing 
all the particulars required by the a£f, and amongft the 
yell the defciiption of the place where the newfpaper 
was printed, which was in London, And an officer from 
the (lamp-office (which is not in London) produced a 
newfpaper, without dating from whence it came, con¬ 
taining the libel in queftion; which newfpaper anfwered 
the whole defcription contained in the affidavit, and dated 
at the foot of it that it was printed at No. 33, Warwick- 
lane, London: and it was alfo proved that the defendants* 
printing-houfe was at the fame place. 

Clifford now moved for a new trial, on the ground, 
principally, of the want of eridencc that the defendants 

6 had 
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had pubHflied the libel in London* Tlie pth claufe> he 
contended, only made the affidavit evidence of ail mat¬ 
ters fet forth therein ; and thefe, by the 2d claufe, are 
only the names/ additions, deferiptions, and places of 
abode of the printers, publifhers, and proprietors, the 
defeription of the houfe where the paper is intended to 
be printed, and the title of fuch paper. But this does 
not difpenfe with legal proof that the libel contained in 
any fuch paper has been publifhed in the county where 
the trial is had : for a paper may be printed in one 
place, when the a£i of publication may be in another. 
And the defe£l nf proof in this refpe6; is not fupplied by 
the nth fe£lion, which is confined to a£iions or informa¬ 
tions for penalties given by the a£l, and cannot afFe^l the 
conftruflion of the pth or general claufe, which extends 
to ail proceedings civil and crimindT, touching any 
n^fpaper." Then as to the 17th claufe, the object was 
that by comparing the newfpaper fa delivered to the 
commtffioners with any other of the fame iipprelfion, 
publifhed in the county where the trial is had, the print¬ 
ing and publication might be brought home to the parties 
deferibed in the ftamp-nffice d( cuments: but it could 
not be intended that a publication to the commiffioners, 
under the exprefs dire£tion of the a£l, fhould be 
a libellous and guilty publicaiiot) without any other evi¬ 
dence of publication in the fam«. oface. As in the cafe 
de libellis famofis (a), and in Lamb's cafe (^), the de¬ 
livery of a libel to a raagiflrate for the purpofe of invefli- 
gation, being enjoined as a duty, was not confidered as 
a criminal publication. And, befides, the newfpaper was 
only produced by an officer from the ftamp-office, with¬ 
out any proof how it came there, or from whom it was 
received. 


1808. 

The Kino 

HaiV aAd 
Whits. 


(«) 5 its- i* 


{h) 9 E*/. 59. 


Lord 
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Hamt and 
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Lord Ell£Koorough C. J. declined giving any opi'* 
nion} and the reft of the Court w^ere clearly, fatisfied 
that there was fuiHcient evidence not only of the pub¬ 
lication, but of the publication in London* The reafont 
were mofl: fully dated by 

BayleyJ.: whofald—Asto the evidence of publication, 
the datute was pafled, as the title of it dates, for the purr 
pofe of preventing the mifchiefs ariflng from printing 
and publidiing newfpapers by perfons not known and it 
was meant to facilitate the proceedings, either cividy or 
'. riminally, againd the feveral perfons concerned in fuch 
publications. For this purpofe the a£t requires an afHdavit 
to be made by the printers, publidiers, and proprietors, 
fpecifying their names and places of abode, a true defcrip- 
tiou of the houfe where the paper is to be printed, and the 
fitle of the paper. And fuch affidavit is made conclufive of 
the feveral fa£is dated in it, as againd the perfons figiiing 
it} unlefs they ihew that they ceafed to be the printers be¬ 
fore the period of the particular publication complained 
of. Now fuppofe the had dupped there, and it had 
been proved, as in this cafe, that a paper, fuch as is de- 
Ibribed in the affidavit made and (igned by thefe defend¬ 
ants, had been publiflied, the^affidavit is made concluHve 
evidence againd them, that one of the defendants was 
the printer and pubhffier, and the other the proprietor of 
a paper fo intituled, and'lhat it was printed at the place 
tlierein deferibed, which is within the city of London: 
that would have been prima facie evidence that the paper 
produced, Rallying with that defeription, was publilhed 
by them there; and would have called upon tl'cm to 
prove that it was a fabrication: and if it were, there 
could have been no difficulty in their making that proof. 
IBut the aO; goes further, and by the iith fetSlion ex- 

preLIy 
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trefsly cnafts, that after fuch affidavit fliall be produced i8oS» 

in evidence againft the perfona figning the fame, &c., -- 

and after a newfpaper ffiall be produced in evidence in- 
tituled in the fame manner as the newfpaper mentioned 
in fuch affidavit j and wherein the name of ihfe printer and 
pubhflier, and place of printing, (hall be the fame, It Jhatl 
m he necejfary for the plaintiff, informant, cr profecutor, 

OR perfon feeking to recover any of the penalties given by this 
aa, to prove that the newfpaper to which fsch trial relates 
was purchafed at any houfe, &c. belonging to or occupied 
y the defendants or their fervants, &c. or where they 
nfiiaJly carry on the buflnefs of printing or publiffiing 
fuch paper, or where the fame is ufually fold. And I 
cannot confider, as the objeflion fuppofes, that all ihcfc 
c criptions of perfons, namely, plaintiffs infjrmant^ or 
profecutor^ OR feeking, &c. apply to the fame peifon 
feehng to recover penalties given by the aff; but I take 
thofe words to apply to a plaintiff fecking to recover 
dathages in an a£lion for the civil injury fuflained by 
him from the publication of a libel; to the in/itfnant in 
an information granted by ihisr Court or exhibited by 
the Attorney Genetal for the fame ; to a profecutor, pro- 
fecuting by indittment for the libel; or, laftly, to any 
perfon feeking to recover penalties under the aft. There^ 
fore, independent of the nth feaion, I ffiould have 
thought tint the evidence offered was prima facie evi¬ 
dence of the publication of the paper by the defendants 
m Londom but, taking thatfcaion in aid, which is not 
confined to fuits for recovering penalties, there can be 
no doubt that the neceffity of further proof was fuper- 
feded. ^ 


Rnk refufed. 



foo 


CASES IN TRINITY TERM 


1808. 


IVcdntJday^ 

'Junt 


Where the prin¬ 
cipal furrender- 
cd to the gaoler 
at the county 
gaoly in dif* 
charge of his 
bail ta the fhe- 
riir, before la 
o’clock on the 
iirft day of 
term, being the 
return-day of 
the writ, and 
the under* 
IherifF fignificd 
his a/lent to the 
furrender by 
return of poll 
the next day, 
at the diftance 
of 17 miles; 
held fufilclent 
tu difeharge the 
bail-bond, of 
which theplain- 
tifT had taken 
an a/Tignment 
afterwards, 
with notice of 
fucli furrender. 


Plimpton, Afligncc of the Sheriff of Berk?^ 
egainft Howell and Another. 


'^HIS was an a£Iion on the bail-bond againlt the 
bail: and the principal having furrenciered himfelf 
to the gaoler at the county gaol before 1 2 o'clock on the 
(irft day of Eajltr term, being the rcturQ*day of the 
writ; which furrender was hot In fafb accepted by the 
under-flierilF, who lived 17 miles olF, until the next day 
by a letter by the pod; after which the plaintiiF took an 
aOignment of the bail-bond with notice of the furrender ; 
the queftion was, Whether the furrender were in time ? 


The Atiorney-Caural (hewed caufe againft a rule for 
(laying proceedings for irregularity; contending that the 
furrender was not effeflual till the (herifF had alTented , 
to it, which was too late after the return-day of the writ. 
The rule is that a party who has given a bail-bond cannot 
furrender even before the return of the writ without the 
ailent of the (heriif (<j) : then the alTent of the (heriff* 
after the condition of the bail-bond is broken can (ignify 
nothing. / 

Walton, contra, was (lopped by the Court. 

Grose J. It appears to us that the furrender was in 
time, and therefore that the proceedings on the bail-bond 
fliould be flayed. 

(«) Vide Hamltm v. Jt'HfoHf i Eajl, 383. and vide J»tux v. Landt^^ 
€7erm Rtp» 753* Stamper v. Milheurnet i^trm Rep. laa. Hyde v. 
jyiifiardf 8 lerm Rep, 45S. with the MS. cafes there cited, and Mad- 
duU V- Ruilcetkt iBe/, & Pull, 3x5. 

1 Lfi 
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Lb Blanc J. We do not mean to fa^r that the aflent 
of the (herifT to the furrender may be given at any inde¬ 
finite time or to any perfon; but this was a furrender to 
the gaoler of the county gaol before the return of the 
writ, and the afient of the under-fherlfF was given the 
next day by letter, which was as foon after as the dif* 
tance would reafonably admit of, to confirm the ante¬ 
cedent furrender. 


1808. 

pLYMrTON 

agaiifi 

Howxll- 


Per Curiam^ 


Rule abfolute. 


Thomas agalnjl Evans, 

'JpHE qucftion turned upon a plea of tender of icA in 
alTumpfit} on which the evidence was, that the 
defendant, having been employed as attorney for the 
plaintilF, had in that chara(n:er received for his ufe 10/. in 
part payment, and on going from home for a time left the 
10/. with his clerk there. I'hat fonie time after the plain- 
tilF called and demanded 16/. Sj. ii^., which he faid he 
fuppofed Pvarii had received j when the clerk told him that 
Evafts was gone from home, and had left with him 10/. to 
give to the plaintilF when he called. The plaintiif faid 
he would not receive the loA, nor any thing lefs than 
his whole demand. (At that time no more had been 
received, though the remainder has been fince received 
by the defendant.) The clerk did not offer the 10/. 
And thereupon it was objected that this was not fuffi- 
cient evidence to fupport the plea, and Graham B., before 
whom the cafe was tried at Monmouth^ being of that 
opinion, directed the jury to find a verdi£l for the plaiii- 
tljTfor the 10/.; which they did. 


n 


Dauncryf 


Tlmrfdayif 
June joih. 

To make a legal 
tender there 
mull either he 
anadtualolfti’ 
of the money 
produ .ed, or 
the production 
of it inuft be 
dirpenfed with 
by the exprefs 
declaration or 
equivalent aA 
of tlic creditor. 
Tlietx;fore 
where the de¬ 
fendant, on de¬ 
parting from 
home, left lo/. 
with his clerk 
for the p]aint:fr; 
of which the 
clerk informed 
the plaintiif 
when he called 
and demanded a 
larger fum; and 
the plaintiff faid 
he would not 
receive the to/., 
nor any thing 
Id's than his 
whcle demand^ 
but the tlerk 
not offer the ip/, / 
this was held to 
be no tender. 
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1808. Dauftcfy, in the lad term, moved for a new trial, on 
■' the ground that-the declaration of the plaintiff, that he 

KOMI A S 

agamji would Hot reccivc the 10/. left with the clerk, excufed 
the latter for not holding the money out to him in his 
hand, and made the offer to pay it a fufficient tender in 
law. And he referred to Douglas v. Patrick (<i), where 
the evidence of the tender, which was held to be good, 
(though joined with another fum on a different account, 
no objection being made on that account,) was that the 
defendant faid « he had 8 -guineas and a half in his 
pocket, which he had brought for the purpofe of lat'sfy- 
ing both the demands but the plaintiff then told him, 
that he need not give himfelf the trouble of offering 
it \ for he would not take it, as the matter was then in 
the hands of his attorney.*' As to which Lord Kenyon 
h.\ 6 , that it was no obje£lion to the tender, that the mo¬ 
ney was not actually produced, becaufe what was faid by 
the plaintiff fuperfeded the neceffity of it. He now 
fupported his rule on the fame ground} being called 
upon by the Court, who thought it unnecelTary to heav 
Mht contra. 

Lord Ellenborough C. J. The learned Judge'.s dl* 
re£lion was right. The aflua| produdion of the money 
due, in monies numbered, is not neceffary, if, the debtor 
having it ready to produce and offering to pay it, (he credi¬ 
tor difpenfe with the production of it at the time, or do 
any thing which is equivalent to that. But here, on the 
-contrary, it is exprefsly dated, that the clerk did not offer 
she lol. He only talked about having had 10/. left with 
him to give to the plaintiff when he called, wit'nout 
making any offer of it: which is not a tender in law. 


{a) 3 Tam R>./. 683. 


Grose 
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Grose J. Either there mud be an aiStual offer of 
the money, or the party muft be ready to pay it at the 
time when the actual offer of it is difpenfed with. 

Le Blanc J. There muft cither be an a«^ual offer of 
the money by the one party, or a difpenfation of fuch 
offer by the other: and here there was neither. 

Bayley J. was of the fame opinion, and referred to 
the cafe of Dickinfon v. Shee, before Lord Kenyon^ 4 Efp. 
N. P. 68., in confirmation of it. There the defendant 
went to the plaintiff's attorney, and faying that he was 
come to fettle with him the plaintiff's account, pro* 
duced a paper containing the ftatement of the account, 
in which he made the balance 5/. 5/., which he faid he 
was ready to pay^ but produced no money nor notesr The 
plaintiff's attorney faid he could not take that fum, as 
his client's demand was above 8/. This was held to be 
no tender: for there (hould have been an offer to pay 
by producing the money, unlefs the plaintiff difpenfed 
with the tender exprefsiy, by faying that the defend¬ 
ant need not produce the money as he would not 
accept it. 

Rule difcharged* 
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7''utp'avt 
'Jum joth* 


PrAcocK, Adminiftratrix of Peacock, agaiuft 

'Harris. 


Acoliefloror rpfJE plaintiff declared, in aflumpfit, that the defend- 
rcnttrof turn* ‘ 

pikf lolls ant was indebted to the inteftate as farmer and 

though ilitgally 

appoir.trd, renter, appointed according to the Ibatute, of the tolls 

without the ... 

forix^pr.fcrib- payable at a certain turnpike-gate, and at certain cranes, 
parii-;iiKiismny engines, and weighing-machines there duly etcdled, for 
rtiii It.over, cattle and carriages of the defendant, which had travelled 

5*t upon the turnpike-road and through the gate, and for 

air.aiint of rhr other Carriages of his, which had travelled on the fa id 

to is !oi which 111 'll 

he had credited road and been weighed at the engines, &c.: and that 
plrtint’being fo indebted, he promifed payment to the intcftatc, 
thegatv; no There was another count for the gate tolls only, 

ohjcCl 1011 being ® '' 

made o the and a third on an account Hated with the int* Hare. And 


pdllinr thiou^h aiw p&uiiuicu lu laic 

thegatv; no There was another count for the gate tolls only, 

ohjcCl 1011 being o jr 

made o the and a third on an account Hated with the int* Hare. And 

plaintift's title 

by the irufitcs there were three fimilar counts on praniifcs to the admi- 
tlie turnpike. liiHratrix. At the trial before Chambre J. at Herfford, 
clerk to the turnpike commiflioners produced their 

an acfounTor' wliicli it appeared that on the 3d of May 1 803 

the rolls due, gates, &c. in queHion were let by them, in the mode 

who noting b » t i ' 

after fent 5/. prcfcrlbed by the Hatute, to Peacoeby the inteHate, for one 
inclofid in a let¬ 
ter to the plain- year ; after which he continued tenant, not under a frefii 

i.*eft*tcdtii*ailhe letting, in the form required h/y the aiH:-, but under a 

rc^tJer nlxc written contrail: produced from the papers of the com- 

dence of fuch miffioners, dated iH of May 1804, figned by the intef- 

an account and one MiU as his furety s under which the in¬ 
flated, and are- ^ ^ ' 

cognition of the teHate paid his rent to the clerk} the laH payment being 
inteflate's title ,,, r , 

to be accounted made by the plaintiff on the 24th of July 1805, after the 

with for the jnteHatc’s death, for vhc year’s lent ending iH of juve 

preceding. The plaintiff’s daughter then proved that 

ihe lived with her father and mother at the gate; that 

Hie 
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(lie kept an account of the extra toil: (/. e, for waggons 
over-weight.) that her father, the inteftate, had made 
out an account of what was due to him from the defend¬ 
ant, amounting to 23/., which (he had delivered to the 
defendant about two months before her father's death, 
who died in January j 805 : and in April following (he 
delivered to the deiendant another account of 6oA, in- 
cluditig charges of over-weights c^rifiiig, Tome before, 
fome after her father's death. That the defendant after¬ 
wards fent 5/. inclofed in the following letter : Mrs. 
Peacock, inclofed you have five bills, value 5/., and you 
(liall have the remainder next week. P. Harris* Here- 
fordi July 3 ifl, 1805.” Tht defendant's counfel iiifilted 
that the inteflate had no right to the tolls } the contradf, 
after the firib year, not having been made in comformity 
to the a£b ; and confequently that the plaintiff could not 
maintain the affion. And further, that the charges for 
over-weights, though contra^bed to be let with the other 
tolls, could not be fo let. But it is unneceflary to enter 
into the latter objedlion, as it depended on the parti¬ 
cular wording of the claufes in the a£b, and ultimately 
the Court 5bought it was not well founded. The jury 
found a verdi6f for the plaintiff for the amount of the 
firib bill delivered, deducing the part-payment; and the 
defendant had leave to move the Court to enter a non- 
fuit; which was done accordingly in the lafb term. 

Houncey and Wigley now (hewed caufe againlb the rule 
for entering a nonfuit, and admitted that the colle^bor 
was not duly appointed under the a£b, and therefore that 
the fpecial counts could not be ifiaintained; but they 
relied upon the account (bated, evidenced by the writ¬ 
ten account of the tolls fent in to the defendant by 

the 
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1808. the inteftatc, and by the defendant’s part.paymeilt of 
p"" ' ~ 5/., and promife to the plaintiff* to pay the rc- 

mainder, 

|1abbis. ' 

Ahhtti in fuport of the rule, objected, amonglt other 
matters, ill, That the truffees muff either let the tolls 
in the form required by the a£l; which it was admitted 
had not been purfued, and therefore no title pafled to 
the leffee ; or he can only be conlidered as their fervant, 
appointed to colle£t the tolls for them; and then this 
a£lion could not be maintained in his right. 2dly, If 
there were no original right of a£lion in the plaintiff’s 
inteffatc, the accounting to him or to her, would not 
give her a right to recover as upon an account ffated. 
3dly, There was no evidence of an account ffated *, to 
conffitute which there muff be a demand on the one 
hand, which is acceded to on the other: but it does not 
appear that the letter referred to the prior demand made 
for the tolls. 

Lord Ellenqohough C. J. The firft queftion is. 
Whether any account were dated at all between thefe 
parties ? The evidence of this on the one fide are th^ 
accounts fent in to the defendant on the other, the let* 
ter from the defendant to the plaintiff after her hufband’s 
death, in which he inclofes 5/., and fays that Ihe (hall 
have the remainder next week. Now that muff refer to 
the remainder of fome account previoufly in the contem¬ 
plation of the parties, which, not being fpecified in the 
terms of the letter, was to be afi'ertained by the jury 
from the rtft of the evidence, and" the circumffances of 
the cafe ; and they by their verdi£l have afeertained it to 
relate to the account of the tolls, which it appears was 
3 bcfojQ 



IN THE Forty-eighth Year or GEORGE HI. 


107 


)»efore that time fent in to the defendant: and that is 
evidence of an account dated between them. Then it is 
faid that this account was dated, with refpeA Co the in* 
teflate) in a character in which by law it could not exid, 
becaufe he was not legally appointed colle£lor of the 
tolls. But if the d^e fendant accounted wi th hym in 
chara£ler, h aving received credit fro m him as funh , 
t hereby ad mitting him to be a perfon t o be accounted 
with for the tolls, he ftall not nmv be permitted to dif- 
pute his title to recove^the balance of that account. In 
like manner as a tenant is taken to admit the title of the 
landlord under whom he holds, and which he is not per¬ 
mitted afterwards to difpute. It is a diderent queftion, 
whether the coinmidloners might not difpute the intef- 
tate’s title to receive the tolls: though that might be 
the ground of an equitable account. But I do not think 
it neceflary to refort to the ground of an equitable ac¬ 
count dated; for I go upon this, that the defendant has 
recognized the title of the party with whom he has ac¬ 
counted. Therefore finding nothing illegal in the items 
of the account, no breach of duty in the intedate, no 
compounding of the tolls in fraud of the of parlia- 
inent, but only giving credit for them to a future day; 
no collufive bargain in prejudice of the commifTioners ; 
and confidering that the defendant, who has accounted 
with the plaintitr, has thereby recognized her title to 
receive the tolls on account of the intedate, I think the 
verdidt ought to dand. 

■!» 

Grose J. was of the fame opinion. 

Le Blanc J. I am glad that a medium of proof box 
been found *to fudain the Jufiice of the cafe. It was a 

quidiari 
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1808. 


PXACOCK 

againjt 


IlARalS' 


queftion for the jury to decide, whether by the defend¬ 
ant^# having received the account of the tolls, and making 
no objection to it, he did not recognize that fo much 
was due from him on that account. But it is faid that 
there is a fundamental objedlion to the character In 
which the plaintiff fues; for that the inteftate, not having 
been legally appointed coilcdlor, muff be taken to have 
received the tolls merely as the fervant of the truflees. 
But as neither the truflees nor the creditors of the turn¬ 
pike make any obje£lion to his title, (hall it be permitted 
to a third perfon, after having treated with the inteflatc 
as a perfon legally entitled to receive the tolls, and having 
a£lually fettled an account with him for the amount, 
ihall it be permitted to fuch an one now to obje£l to the 
plaintiff’s recovery, not upon the fpecial count, but upon 
the account flated ? It has been alfo objedled, that the 
tolls are not the fubjedl of an adlioti, but. If refufed, 
could only be levied by diflrefs upon the carriage, &c. 
when palling. The a£l, however, only fays that they 
ihall not be compounded for; it does not fay that 
credit fhall not be given for them, where there is no 
colluflon. Therefore when the jury have found that 
the defendant has accounted with the plaintiff for thefe 
very tolls upon the footing of the int^flate’s title, he fhall 
not be permitted now to difpute that title upon the count 
for the account Hated. 


BAVLEiY J. concurred. 


Rule dlfcharged. 
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Higham, and Elizabeth his Wife, a?ainjl 

y^ne 30tfl. 

Ridoway. 


U PON error brought to rcverfe a recovery fufFcred 
by W'm. Fowiien, the younger, of certain lands 
In the county palatine of Che/Ier, of which he claimed 
to be firlt tenant in tail under indentures of the 16th 
and 17th of December it appeared that the pre- 

mlfes were limited in remainder to the Hrfl: fon of the 
body of Wm. Fowden, the father, in tail, with remain¬ 
der to the fecond and other fons in tail, remainder to the 
daughters in tail: under which lad limitation the plalntilF 
Elizabeth claimed, in default of heirs male of Wm, 
Fowden the father, as heir of the body of Mary^ his only 
daughter. The record fet forth the recovery, which 
was of the SelTion at Chejler^ on the i6th of April 
29 Geo. 3., and appeared to have been acknowledged at 
Macclesjield on the 15 th of April 1789, and that an affi¬ 
davit was fworn on that day by Wm. Morley^ Wm. 
Fowden fen., and Maryxht wife of John Orme^ in which 
IVm, Fowden fen. fwore that IFm, Fowden the younger 
was born on the fecond of April 1768, but that being a 
proteftant diffenter, no entry was made of his baptifm 
in any regifter.’* And Mary Orme fwore that llie was 
aunt to Wm. Fowden jun., and well remembered that 
he was born in the beginning of Aprilf and before the 
15th day of that month in the year 1768.” Andjhe 
error affigned was that it appeared in the record. Zee. 
Xh^tWm. Fowden on Friday in the aforefaid Sef- 
fion at Chefler. appeared by attorney and warranted the 
tenements, &c. to E. (the tenant), &c.: but that Wnu 

Fowden 


Ifa iierfon have 
^CLiiliar means 
of knowing a 
fadf, and make 
a declaration or 
written entry of 
that ta&, which 
is againA his in* 
tercA at the 
time, it is evi¬ 
dence of the 
fadl as between 
third peifont 
after his death, 
it he could have 
been examined 
to it in his life¬ 
time. And 
therefoie an en' 
try m'de by a 
nun-midwife 
in a book, of 
having delivered 
a woman of a 
child on a cer¬ 
tain day, refer¬ 
ring to his 
ledger in which 
he had made a 
charge for his 
attendance, 
which was 
marked as fsij, 
is evidence 
upon an iflue as 
to the age o£ 
fuch child at 
the time of his 
afterwards fuf- 
fering a reco¬ 
very. 
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Tvwden jun. was then an Infant within the age of ii 
yearsj viz. 20 years and no more. And on joinder lit 
error, the ifluc was, ** Whether Wm. Fowden^ the 
younger, at the time of his appearance and warranty, 
and voucher to warranty, and alfo at the time of the 
giving of the faid judgment (of recovery) was an ihfan't 
within the age of 21 years, to wit, of the age of 20 years 
and no more.” 

At the trial at Chefler it appeared that Wm, Fowden 
jun. died on the 31ft of December I'jgii having before 
made his will, and Wm. Fowden fen. the father, died on 
the 20th of March 1806: but Mary Orme^ the aunr, 
was dill living, and examined as a witnefs by the de^ 
fendant in fupport of the fa£t as fworn to in her afil« 
davit j but the accuracy of her recolledion as to the pre- 
dfe day of her nephew’s birth was rendered doubtful by 
circumdances which came out upon crofs examination. 
And on the part of the plaintiffs, it was, amongd other 
things, proved by a neighbour that Wm. Fowden^ the 
father, and his wife, lived at Bramhall^ where William, 
the fon, was born; that it was on a Friday. That he 
was dcfired by the father to fetch Mr. Hewitt, the man- 
midwife, who lived at Stockport, about three miles and 
a half didant: the witnefs, however, had occafion to 
go elfewhere, and another perfon was fent to Mr. Hewitt, 
and on the witnefs’s return the fame evening Mrs. 
Fowden was brought to bed of a fon. That the wife of 
Richard Fallows, who lived half a mile off, was alfo de¬ 
livered on the fame day. The perfon who was fent to 
Mr. Hewitt*^ corroborated this account, and knew young 
Fallows and young Fowden as they grew up, who ap¬ 
peared about the fame age. Another witnefs alfo proved 
die birth of young Fowden on a Friday, (the particular 

day 
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day of the week was proved by reference to market *day 
and other collateral circumftanccs by the feveral wit- 
nefles)! and that he faw Mr. Heivitt at Fowden*s houfe. 
Fallows^ the fon, alfo proved his growing up with Wtn, 
Fswden^ the fon ; that they ufed to difnute which was 
th# eided; but they were both born on the fame day; 
and he had been told this by Fowden’s father and mother. 
His own birth-day was on the 22d of Jpril. Other wit- 
nefles alfo depofed to the fame cfre£l. John Hewitt 
was then called^ the fon of the man-midwife w'ho deli¬ 
vered Mrs. Foxvden; and he proved the death of his 
father 20 years before, and produced certain books (on 
which the queilion of evidence arofe) in which his fa¬ 
ther had been ufed to make regular entries of all matters 
relating to his buHnefs, with, their dates, immediately on 
his return home: and the entries in queftion were 
proved to be in his father’s hand-writing. Thefe entries 
were tendered in evidence to fhew the precife day of the 
birth of Wm. Fenvden jun. The evidence was objected 
to ; but the Court determined to receive it, referving the 
point. The entries in queftion (w'hich were preceded 
and followed in order of time by others of the like na¬ 
ture) were as follows. 


1808. 

Hicham 

agaitfft 

Ridgsway. 


“22 Jpril 1768. 

38 {a). Richard Falloivs's wife. BramhalL Fillus circa 
hor. 9, matutin ; cum forcipe, &c. 
paid.’* 


Then followed in the entry in qr.cWuf'., 

without any iniervcjxing " 

Thf; figure; ■;? r f J rrio I rfg. r 


? r f J Irt TilO J rfg. r 


Jfm, 
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** v'. Wm. Fonuden junf’** {a) wife, 79 

filios circa hor. 3 pod merld. na(. &c/’ 


Fofvden juar. 1768. 
jdprilis 22. Filius natuS) &c. 

wife — — X 6 I' 

26th. Hauftus purg. — » o 15 o 


pd 


25 th % ^^ 6 S. 


2 I 


The jury found, on this evidence, that J'Fm. Fowden jun* 
vrho fuffered the recovery, was not born on the 2d, but 
on the 22d of Jipril 1768. 

Pepping and Tates ihewed caufe againfl: a rule for a 
new trial, and contended that the entries in queftion, 
proved to be in the hand-writing of the man-midwife, and 
to have been regularly made from time to time in the 
courfe of his bufinefs, were evidence of the time of the 
birth of Win, Foivden the fon, as having been made by 
a perfon poflefling a competent knowledge of the fa£I, 
and difeharging the party on whom he had a claim in the 
firft inftance for his medical attendance. Similar evi¬ 
dence has been admitted in other cafes. In Warren d. 
Webb V. Greenville (c) the queftion was. Whether there 
had been a furrender of part of the eftate, which was in 
jointure to the widow at the time of the recovery fufFered 
by the fon tenant in tail; without which there was no 

(«) This was the defignation at that time of the father of the HVliam 
Fomden jun. in queflion. 

(^) Thefe figures referred to the ledger, the entry in which follows, 
a Stra, iiaj. 

good 
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good tenant to the prxcipe for that part, and the reco> 
very was inefFc^ual for fo much. It was inHAed that a 
furrender ihould be prefumed at that diAance of time (a ); 
and to fortify that prefumptlon the debt«book of the 
family attorney, who was dead, was produced, wherein 
he charged fo much for fuffering the recovery, including 
feveral items for drawing and engrofling the mother’s 
furrender: all which charges appeared by the book to 
have been paid» And this was held to be good evidence 
after the death of the attorney, who, if living, might have 
been examined to the fa£I. This report of the cafe is 
in the main confirmed, as to this point, by Lord Manfm 
jieldi in Goodiitle d. Brydges v. ^he Duke of Chandos (^) 5 
with this addition, that a receipt had been given upon 
the bill, which contained the articles, for drawing and 
engroffing the furrender. Though Lord Mansfidd feems 
to have thought that Sir John Strange had not laid fufE> 
cient ftrefs in his report upon the prefumption arifing 
from length of time. So rentals or Reward’s accounts, 
with payments marked on them, are always received in 
evidence (r), even againft third perfons. In Herbert v. 
Tuchal (</), upon a queftion, whether one was of full age 
when he made his will, an entry made by his father in 
an almanack of the day of his fon’s birth was allowed by 
the Court, on a trial at bar, to be Arong evidence : and 
yet that was no queAion of pedigree, and therefore not 
within the exception which allows the hearfiy declara¬ 
tions of the family to be evidence in fuch cafes, any 

more than the-declaration of a father as to the place 

■ 

(4) Tilt trial was in 1740. {b) a Burr. 1071, %• 

(c) iz Via. jibr. go. tit. Ewdrute,pi. 13 and 14. Merrjy. Btbbmgteaf 
4 Term Rfp. 514. and Stead v. Htattnf ip. 6S9. 

id) T.Ray.U, 

VoL. X I of 


1808. 

HiohaM 

e^mifP 

RittWAr. 



CASES IN TRINITY TERM 


1808. 


Hicham 

cgatnH 

Riogway* 


of his fon’s birth; which was rejefled as evidence in 

King V. 'The Inhabitants of Erith (<■). 

Manhy Serjt., and John Williams^ contra^ The qucf- 
tioii, whether thtfe entries be tvidence, cannot depend 
on their apparent accuracy, but on this, whether the de¬ 
clarations of a third perfou, by parol or in writing, as to 
a faft, which may be fuppofed to have been within his 
ktiowhdge at the time, can, after his death, be given in 
evidence, merely becaufe in the fame breath or writing, 
he admitted that a claim of his own refpe£ting fuch 
fa£i, if true, bad been difchargcd. Ever fince the cafe 
of The King v. Eri/wtli {b), it lias been confidercd that 
hearfay is not cvidcOLC of a particular fa£l, except in 
proof of a pedigree; and that exception has always been 
confined to the Uric); fa£l: in iflue of defceiit or primo¬ 
geniture in proof of pedigree: and has always been re- 
jeded in collateral irquiries; as of the place of birth, 
upon a queftion of fcttlcment, in The King v. Erith. 
And perhaps the cafe of Herbert v. Tuchaly which might 
have been a queltion between the heir at law and de* 
vifee, may have pafTed as a queilion of pedigree, with¬ 
out adverting to this diflindion. Now here the precife 
fad in iflue was, “Whether Fowden^ the younger, 
at the time of his appearance and warranty, &c. was an 
infant within the age of it years?” See. in which no 
queflion of pedigree is involved. But not even in quef- 
tiohs of pedigree have the declarations of any others 
' than members of the family been received in evidence; 
and the evidence given here was of the declaration of a 

(tf) 5jq. 

(i) 3 Term Rep. 707. (and fee Rex v. Ferrjfrjfim,» Baft, 54. where 

.L_ A* __ A.* mmtl \ 


the queftion was finally fet at reft.) 


llranger, 



IN THE Forty-eighth Year of GEORGE HI. 


(Irangcrj for fuch the apothecary muft be taken to be. 
The admifTibilliy, therefore, of the evidence (lands wholly 
upon the ground that the entry made by him, taken alto¬ 
gether, difcliarged his own claim. All the cafes on this 
head reft upon the original authority of Warren c/. Wehb 
V. Greenville (/»), which by the explanation afterwards 
given of it by Lord Mansfield (b), turned mainly upon 
the prefumption of the furrender arifing from lapfe of 
time: and his very folicitude to explain this (hews that 
he was not fo well fatisfied of the admiftibility of the 
entries in the attorney’s bill book, which he fays was 
ftrongly litigated : and he concludes his ohfervations by 
faying that Sir y. S/range*s report is incorreft. Both in 
Barry y, Bebbington (c), and in Stead v. Heaton (</), the 
perfons whofe entries were given in evidence had in the 
firft inftance charged themfelves with the receipt of 
money, for which they were accountable to others, to 
whom their accounts were delivered : but where the en¬ 
tries of the receipt of rent had been made by the owner 
of the eft ate himfelf, as in Outram v. Morewood (e), they 
were held not to be evidence even to prove the identity 
of the land in a caufe between other perfons. And on 
the fame principle Lord Kenyon^ in the cafe of Calvert v. 
The Archbijhop of Canterbury ruled that an entry of an 
agreement for a pair of horfes, made in the plaintiff’s 
books by his fervant, who was dead, was not evidence to 
charge the defendant for the hire of them, becaufe the 
fervant did not thereby charge himfelf. So this, being 
an entry made merely for the party’s own ufe, muft be 
confidered as res inter alios a£la. The cafe of Roe d* 

(4) 2 Sirr4. 1129. [b) In GfoJtitlev. Duke of Cbandet, z Burr. tojz. 

(#) 4 Term Rep. 514 . (d) lb. 669 . (<) 5 Term Rep. 121 . 

(/) » ® 4 ^- 

I 2 


Brum 
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Brune v. Rawlings (a) went on a different ground ; for 
there the letter written by a former (leward of the eftatc 
to the then tenant for life, containing a particular of the 
ancient rents, &c. was by him handed down amongft the 
muniments of the cflate to the fucceeding tenant for life, 
and preferved by each againfi his own interefl^ as an 
authentic document; and on this ground it was held to 
be evidence of the ancient rent againfi the leflee of the 
lafl tenant for life, by whofe acknowledgment of the 
fa£l fuch IciTee was bouncK They alfo noticed that the 
apothecary’s difeharge of his demand was not made upon 
the entry as to the time of the child’s birth, but only in 
the ledger to which the entry referred. And they ob* 
ferved upon the dangerous confequence of introducing a 
laxity in the rules of evidence by extending the excep¬ 
tions of hearfay evidence of particular fads beyond the 
‘ ftrid queflion of pedigree, and that clafs of cafes where 
entries had been made by Rewards and fuch like, to 
charge themfclves in account with the payment over cf 
fums they had received in right of others, to whom thofe 
accounts were delivered. 

Lord Ellenborough C. J. I fliould be extremely 
forry if any thing fell from the Ctfurt upon this occafion 
which would in any degree break in upon thofe found 
rules of evidence which have been eflablifhed for the fe* 
curity of life, liberty, and property : but in declaring our 
opinion upon the admifTibility of the evidence io queflion, 
we ihall lay down no rule which can induce fuch ruinous 
confcquences, nor go beyond the limits of thofe cafes 
which ^ve been often recognized, beginning with that 
of Warrtn v. GreenvilU* The queflion is. Whether the 
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Hicham 

againfi 

Ribgwxy. 


(<*) 7 * 79 * 


books 
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books of a man-intdwife, attending upon a woman at the 
time of her delivery, and making charges for fuch his 
attendance! which he thereby acknowledges to have been 
paid, are evidence of the time of the birth of the fon, as 
noted in thofe entries? That the books would be evi¬ 
dence in th^mfelves, as recording this event of the birth 
and other fimilar events in the courfe of his attendance 
on his patients, at the feverai times when they took place, 
I am by no means prepared to fay. Nor is my opinion 
in this cafe formed with reference to the decorations of 
parents, &c. received in evidence, as to the birth or time 
of the birth of their children. But 1 think the evidence 
here was properly admitted, upon the broad principle on 
which receivers’ books have been admitted} namely, that 
the entry made vvas in prejudice of the party making it. 
In the cafe of the receiver, he charges himfelf to account 
for fo much to his employer. In this cafe the party re¬ 
pelled by* his entry a claim which he would otherwife 
have had upon the other for work performed, and me> 
dicines furnifiied to the wife ; and the period of her 
delivery is the time for which the former charge is made; 
the date of which is the 22d of ^pnl\ when, it appears by 
other evidence, that the man-midwife was in fa£l attend¬ 
ing at the houfe of Wm. Fowden. If this entry had been 
produced when the party was making a claim for his 
attendance! it would have been evidence agaioft him, that 
his claim was fatished. • It is idle to fay that the word 
paid only (hall be admitted in evidence without the con¬ 
text, which explains to what it refers; we muil there¬ 
fore look to the reft of the entry, to fee what the demand 
was, which he thereby admitted to^ be difeharged. By 
the referetpre to the ledger, the entry there is virtually 
incorporated with and made a part of the other entry, 

I 3 of 
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of which it is explanatory. So far, therefore, the cafe 
of Warren v. Greenville^ if it be law, is an authority in 
point to the prefent cafe. But it is fuppofed that after 
the evidence of the folicitor’s book there had been re¬ 
ceived, the Couxt had repented of their deciflon, and 
put the cafe to the jury entirely on the prefumption of a 
furrender from length of time. But how does that ap> 
pear, either upon the report in Strange, or by what fell 
from Lord Mansfield in the cafe in Burroiv, Warren v. 
Greenville was decided in the year 1740, about 40 years 
after the time when it was infifted that the fujrender 
(hould be prefumed to have been made. And to fortify 
that prefunr.ption, the report fays that the defendant of¬ 
fered the attorney’s debt-book in evidence, containing 
charges for drawing and engroiTing the furrender, which 
it appeared by the book were paid. This evidence was 
objedfed to, but allowed by the Court, who thought it 
material, upon the inquiry into the reafonablenefs of 
prefuming a furrender, and not to be fufpedfed to be 
done for this purpofe. The entries were read accordingly. 
But the Court afterwards declared that without that 
circumftance they would have prefumed a furrender: and 
defired it might be noticed that they did not requite any 
evidence to fortify the prefumption after fuch a length 
of time.” Now what is the /air inference to be col- 
ledled from that report ? not that the Court doubted at 
all whether the evidence of the entries in the book had 
been properly received: but that they were afraid that 
by fortifying and buttrefling up, by this further evidence, 
a prefumption fo flirong from the mere lapfe of time 
they might be fuppdfed to have weakened that prefump¬ 
tion ; which they wifhed to guard againfl. And this is 
in fubflance the account which Lord Mansfield himfelf 

gives 
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gives of that decifion in the cafe in Burr»w, Bat he 
alfo flates that the point of evidence was {Irongly ilti> 
gated; which Diews that it did not pafs without much 
difcuIEon and confideration t and his account of the facl 
there given in evidence, fo far from ftu wing the report 
to be incorref):, is a (Irong coiihrmation of it in the ma¬ 
terial circumflance. Here it appears didindBy from 
other evidence that there was the work done for which 
the chaige was made: for the man-midwife u'as fent for 
by the father, and he attended at the houfe on the day 
when the mother was delivered; and ihe difeharge in 
the book, in his own hand-writing, repels the claim 
which he would otherwife have had againd the father 
from the red of the evidence as it now appears. There¬ 
fore the entry made by the party was to his own imme¬ 
diate prejudice, when he had not only no intered to 
make it, if it were not true, but he had an intered the 
other way, not to difeharge a claim which it appears 
from other evidence that he had. The evidence, there¬ 
fore, in this cafe was properly received, as well upon the 
authority of the cafe of Warren v. Greenville as upon 
principle. 

Grose J. General rules of evidence are of the great- 
ed confequence; for either admitting (fvidence of a fa£l 
when it (hould be excluded, or rejecting it when it ought 
to be admitted, would (hake the fecurity of all property: 
the right decifion, therefore, of every cafe of this fort is 
of great importance. But it is very difficult fometimes 
to didinguifh the nice fhades of difference between cafes 
of this defeription; and therefore I am always glad to 
find an exprefs authority on which 1 can fet my foot. 
The cafe of Warren d, Webb v. Gteenville is of that fort, 
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which ought not now to be called in doubt, having been 
confirmed in the fubfequent cafe by Lord MansJUld^ and 
fince that again by this Court. Relying, therefore, upon 
that authority, which applies moft ftrongly to this cafe, I 
think the evidence was rightly admitted. And even 
without the entries, I think there was evidence fufficient 
to ilnd the verdi£l which has been given, though thofe 
entries put the matter out of all queflion. 

Le Blakc J. On inquiring into the truth of fa£ls 
which happened a long time ago, the Courts have v'lried 
from the ilii£f rules of evidence applicable to facts of the 
fame defcription happening in modern times, becaufe of 
the difHculty or inapolTibility by lapfe of time of proving 
thofe fa£l5 in the ordinary way by living witnefles. On 
this ground, hearfay and reputation, (which latter is no 
other than the hearfay of thofe who may be fuppofed to 
have been acquainted with the fa£l, handed down from 
one to another,) have been admitted as evidence in parti¬ 
cular cafes. On that principle (lands the evidence in 
cafes of pedigree, of declarations of the family who are 
dead, or of monumental infcilptions, or of entries made 
by them in family biblcs. The like evidence has been 
admitted in other cafes, where the Court were fatisfied 
that the perfon- whofe written e(itry or hearfay was of¬ 
fered in evidence had no intered in falfifying the fa£l, 
but on the contrary had an intereft againft his declara¬ 
tion or written entry; as in the cafe of receivers’ books. 
1 do not mean to give any opinion as to the mere declara¬ 
tions or written entries of a midwife who is dead, re- 
fpe^ing the time of'a perfon’s birth, being made of a 
matter peculiarly within the knowledge of fuch a perfon; 
It is not ncceflary now to determine that quedion; but 

I would 
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I would not be bound at prefent to fay that they are not 
evidence. But here the entries were made by a perfon ' 
who, fo far from having any interefl: to make them, had 
an interell the other way; and fuch entries agaiiift the 
intereil of the party making them are clearly evidence 
of the fa£): dated, on the authority of the cafe of 
ren v. Greenville^ and of all thofe cafes where the books 
of receivers have been admitted. 1 underdand the ex- 
preflions ufed by Sir John Strange, in his report of that 
cafe, very differently from what they have been argued 
to mean. There was a prefuniption there of a furrender 
from the circumdances of the cafe, and from length of 
time; and befides that prefumption fo aiifing, there was 
a confirmation of it by the entry in quedion. 'I'hc 
Court only faid that there was fudicient to prefume the 
furrender, without the evidence of the entry; but not 
that they had any doubt that the entry was evidence. 
And this account of it is, 1 think, confirmed by Lord 
Man^eld In the cafe in Burrow ; who fays that the point 
was much debated, and explains the obfervation made 
by Sir John Strange at the conclufion of his report. 
Then I cannot didinguiih this from the safe of Warren 
v. Greenville, nor from thofe of receivers* accounts, nor 
from Roe d, Brune v. Rawlins* The reafons given for 
admitting the evidence in the latter cafp apply alfo to the 
prefent, though I think in a much dronger degree. And 
1 cannot agree to didinguiih the entry from the ledger in 
favour of the obje£lion; for in the ledger, in which 
Hewitt difeharges his claim^ the date is mentioned; but 
at any rate that is not weakened by its corrcfpondence 
with the other entry. 
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l8o8* Baylet J. This was no officious entry made by one 

.7” who had no concern in the tranfa^tion ; he had no in- 

HxaHAM 

agpi/iji tereft in making it: and as he thereby dif'hTirged an 
individual ag'ainft whom he would oiherwife have had 
a claim, I think the entry was evidence by all the autho¬ 
rities. There were two entries read, the one following 
the other, without any intervening dare; the ilrd: of 
thefe, relating to Falhivs^ is dated the 2 2d of April 
1768 } and this is marked as paid : the next, as to F^ivderif 
is not dated there to be paid ; but it refers to a particular 
page in the ledger, where the charge againd Fenvden 
made, including items, one of which is for delivering 
his wife, correfponding in date with the former entry; 
and there he dates himfelf to have been paid for his 
work and medicines. Therefore, if he had brought an 
aflion for his work, and had received notice to produce 
his books, this entry would have difeharged the father. 
Now all the cafes agree, that a written entry, by which 
a man difeharges another of a claim which he had againd 
him, or charges himfelf with a debt to another, is evi¬ 
dence of the fa£f which he fo admits againd himfelf, 
there being no intered of his own to advance by fuch 
entry. In Outram v. Morewood the entry made was for 
the party's own intered who made ly, for he entered the 
receipt of rent from another perfon j therefore, if that 
had been evidence for him, or for thofe claiming under 
him, it would have been furnilhing evidence for himfelf 
of a right to the edate. But the principle to be drawn 
from all the cafes, beginning with Warren v. Greenville 
down to Roe v. Rawlings^ is that if a perfon have pecu¬ 
liar means of knowing a faff, and make a declaration of 
that faff> which is againd his interedj it is clearly evu 

denct 
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dence after his deathi if he could have been examined 
to it in his lifetime. And that principle has been con- 
ftantly a^ed upon in the cafe of receivers’ accounts. 

Rule difcharged. 


Horwood and Another, Executors of Coare, 
againji Underhill. 

JN debt on bond, made to the tedator on the 24th of 
December 1796, for 2800/. the bond and condition 
were fct out upon oyer, by which it appeared that the 
defendant and others jointly and fevernlly bound them- 
felves and their and each of their “ heirs^ executors, and 
adminidrators,” in the penal fum of 280c/., conditioned 
to fecure to the teftator an annuity of 155/- iir. \d, 
during the life of the longed liver of the obligors, in 
confideration of 1400/. to them paid: and then the de¬ 
fendant pleaded, amongd other pleas, 2d|y, That no 
memorial of the bond was inrolled in Chancery, purfu- 
ant to the dat. 17 Geo. 3. c. 26, 3dly, That a memorial 
of the bond was inrolled by the tedator on the yih of Ja¬ 
nuary 1797, which memorial was fet out in the plea, 
wherein it is only dated that the obligors became bound to 
the tedator in 2800/., conditioned for payment by them, 
or any of them, or any of their heirs, executors, or ad- 
miniftrators to the tedator, of the annuity, &c. without 
dating that they bound themfelves ** jointly and feverallyt 
and their and each of their heirsf executors, and admi- 
nidrators«” and that no other memorial of the bond was 

m 

inrolled. The fame quedion was raifed by the 15th 
plea, which dated that the defendant ought not to be 
chargedi becaufe for better fecuring the annuity in 

the 
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the condition of the bond in fait mentioncdj P. Giblei^ 
by his bond of the farre date, became bound to the teda- 
tor in 2S00/., for which he bound himfelfy *' his be/rs, 
executors, and adminidrators }’* and that the tedator 
caufed a memorial of that bond to be inrolled; which 
. does not date that P. G. thereby bound his heirs, exe¬ 
cutors, or adminldrators.” The replication to the 2d 
plea alleged that a memorial of the bond, fuch as is fet 
\ forth in the 3d plea, was inrolled in time, purfuanc to 
the datute: and demurred generally to the 3d and 15th 
pleas. And the defendant by bis rejoinder demurred 
generally to the replication to the zd plea. 

Holroydf for the plaintid, after obferving that this cafe 
arofe out of (he fame tranfaflion and dcurities, which 
had come before the Court in Coare v. Giblett (a) ; con¬ 
tended, id, that it was no obje£l:ion to the memorial, 
that it only dated that the obligors became bound to the 
tedator, when it appeared that they u'cre jointly and feve^ 
rally boundi for dating that they were bound, generally, 
does not exclude the fa£i of their being jointly and fe- 
Tcrally bound. Nor was this held to be any obje£iion in 
the former cafe; for the Cottrt there were of opinion, 
that taking the whole of the memorial together, though 
it was at fird dated generally, as h^re} yet it appeared 
by the recital of a fubfequent bond In the memorial, that 
the bond in quedion was a joint and feveral bond; and 
therefore there was no tnconfidcncy, nor any untrue 
datement in that memorial j as in another cafe there 
cited of IPilley v. Canvthorne {b\ where the memorial 
having dated that the obligors were feverally bounds 

(a; 3 Eofit 461. and again in 4 Eejtt 85. (&) 1 398. 

whereas 
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whereas they were bound Jowtfy as well as /eve- 
rallyy the variance was held to be fatal. The an¬ 
nuity {a) docs not require this particularity. 

}iKnoxy contrSf faid he did not mean to infift on this 
objection i to which The Court afiented.] Then, adly, 
It was not necelTary to date in the memorial that the 
obligor bound his heirs as well as himfelf. It certainly 
was not necelTary to date that he bound his executers 
and adminifirators i becaufe having bound himfelf, the 
law would of courfe bind them. And though heirs 
would not be bound unlefs named; yet the annuity a^ 
dk)es not require that they (hould be named. The fird 
claufe only requires that the memorial (hall contain the 
date of the bond, &c. and the name of all the parties, 
&c.: which could not be meant to include heirsy as 
thefe mud be uncertain at the time; but mud be in¬ 
tended of the grantors and grantees, &c.. [Lord ElUn» 
horough C. J, The defendant’s argument will be that 
this is an improper defeription of the indrument alTur- 
ing the annuity.] The a£l fets forth the particular 
parts of the indrument, which it requires to be dated, 
in which heirs are not i^Iuded, unlefs they fall under 
the defeription of parties. Many of the objections taken 
in dCallaghan and Ingilby (i), and Mouys v. Lcahe (c), 
were anfwered by the Court faying that the ad did not 
require the feveral matters fuggeded to be infer ted in the 
memorial, though certainly forming parts of the deferip¬ 
tion of the indrument. And where ohjedions of this 
fort have prevailed in other cafes, they have been where 
truds, omitted, qualified and altered thofe which were 
dated in the memorial. 


lay 
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KnoXf contra. The obje^I of the annuitjr was to 
require the real tranfa£tion between the patties to be 
Hated in fubtlance in the memorial; which has not 
been done here. The not naming the executors and ad- 
minijlrators of the obligor, though not a literal, is yet a 
fubHantial compliance with the a£t, becaufe the law 
binds them; but the heir not being bound, uolefs ex« 
prefsiy named (a) ; and though in fa£l named, not being 
noticed in the memorial; the real tranfa£lion is not ex- 


prefl'ed: the true conHderation does not appear in the 
memorial, becaufe it Hates a fecurity of lefs value than 
that which was bargained for. The heir, when named, 
qua heitf'is a par/y, though the perfon may not be known 
at tlie-time; but that is not neceHary, becaufe it is in his 
quality of heir only, that he can thereafter be liable. In 
Hart V. Lovelace (^), it was held not enough to ftate that 
all the indruments were atteded by A.i B.y C., &c. or one 
of them ; without fliewing the names of the refpe£live 
witnefles to the refpe£livc indruments. And in Willey 
V. Cawthorne (r), Lord Kenyon^ in reafoning on the ob • 
jeffion which there prevailed, namely, that the obligors 
were only dated to be feverallyy indead of jointly and feve- 
tally bound, ** the memorial does not truly deferibe the 
fecurity or to the extent of rV;’* and/the omidion of the 
remedy here againd the heirs is more important than the 
dip in that cafe. 


Holroyd^ in reply, was afked by Lord Elleniorough 
what he meant to argue would be a fufHcient defeription 
of a bond; whether \V would be fudicient to fay that a 
had of fuch a date was given by the party: whether it 

(«) Crejeitig v. Hmor, i Ftm, |go. 6 .Term RiJ>* 471. 

(c) I 4C0. 

.can 
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can be faiJ to be a fufHcient defcription of it, unlefs it be 
llatfd who are bound ? To which he anfwered that the 
tibligor is, properly fpeaking, the only perfon who is bound: 
the heirt though named, is only bound in refpecl: of real 
affet? by defeent: it is the property, therefore, and not 
the perfon of the heir which is bound. But it is fufHcient 
that the a£l; does not require this to be dated: nor is 
there any reafon for extending the words of it in this in¬ 
dance } becaufe no information is conveyed, which would 
not be prefumed without it. 


1808. 


IloRvroo» 

againft 

UNi^aaMlLt. 


Lord Ellenborough C. J. If this were res Integra, 
I fhould have great doubt whetlier full ededl; ought not 
to be given to Mr. Holroydh argument, that it is fufii- 
cient to date in the memorial thofe things only which 
the a£I of parliament exprefsly requires: but we are now 
called upon to decide this cafe after a feries of deciGons 
have impofed a line of condru£lion upon us, which, 
with fecurity to other parties whofe rights have been 
thereby affe£Ied, we cannot fafely recede from. The 
a£t requires that a memorial of every bond. See. (hould 
be inrolled; what then will fatisfy thofe words ? Unlefs 
they have fome meaning, it would not be neceflary to 
fet forth the penalty of the bond, whether it created a 
charge of too/, or of 1000/.; for the a£l: does not pro¬ 
ceed to make mention of the penalty amongd the enu- 
merated circumdances exprefsly required to be dated. 
If then the mem^' ! mud contain a defeription of the 
feveral indruments aGuring the annuity beyond the ex- 
prefs letter of the a£l, as the cafes.upon it have in feve¬ 
ral indances decided, it feems alfo material to date who 
are bound by the bond, and whether the obligor has 
bound his who can only be bound if named: and 

14 if 
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if they be named in the bond and not in the memotial, 
how can the memorial be faid to defcribe truly the etttent 
of the fectmty ; which was confidered to be necelTary by 
Lord Kenyon in the cafe of Wiiley v. Cawthorne* And it 
is not fuflicient to fay that the efTefl of fuch a bond is 
to bind the property of the obligor in the hands of the 
heif) and not the perfon of the heir; for the heir himfelf 
is bound in refped of the property. Nor can I adopt the 
argument that it was unneceiTary for the memorial to 
(late this, becaufe of the probability that the heirs fhnuld 
be bound. For if the extent of the fecurity be required 
to be dated, it ought not to be left to conje£iure, how¬ 
ever probable. Founding myfelf, therefore, rather upon 
the authorities condruing this a£l;, than upon the more 
literal cqndruftion which I (hould have been inclined to 
put upon it in the drd indance, I think this memorial is 
c!efe£live for want of dating that the heirs of the obligors 
were bound by their bond. 

Le Blanc J. (<»). The only quedion now made arlfes 
on the memorial dating that the obligors became bounds 
without dating tl^at they bound their heirs, executors,* 
&c. And this omidlon affedls as well the bond of the 
principal as of the fureties. Tho^other obje<dion as to 
its being only dated that they became hound, generally, 
without dating that they were jointly and feverally bound, 
has been properly given up, after the cafe of Coare v. 
Cibleti. With rcfpe^l to the principal objefliion, it is 
faid to be only neceffary to inrol a fecurity or ail'urance 
for an annuity in thofe particularo which are exprefsly 
required by the a£l. But that is certainly too limited a 
condroAion $ becaufe it would not then be necelTary, as 



(«) Grc/e J. was abrent. 
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ifc is not exprefbly required by the a£i:, to dcfcribc the 
extent of the fecurity or aflurance, whether for a greater 
or lefs amount; and yet that mud haVe been intended. 
By the faint rule, it would be fuiFicient to date the bond, 
without dating the condition of it, if it had one; though 
the extent of the fecurity would depend mainly upon 
that. And fu there is a great diherence, as to the extent 
of the fecurity, whether or not the obligor bound his 
heirs. In the cafe of Mouy: v. Leake and Jonest which 
has been in Tided on Leakey the grantor of the annuity, 
had given the fecurity of a rent-charge out of his bene- 
lice, and had alfo covenanted to pay the annuity, and 
JoneSy the furety, had alfo given his pcrfonal covenant to 
pay the annuity on Leake'% default; and the memorial 
had dated the covenant by Jouesy but not the perfonal 
covenant of Leake : and Lord Kenyon held it fulHcient to 
date Leake as the grantor of the annuity, without dating 
his covenant to pay it; becaufe it was not necclTary to 
date all the covenants in a deed, unlefs they modified 
the grant itfelf. That authority, therefore, will not help 
the argument. But the cafe which principally bears 
upon this is IVllley v. Cawtherne, where a Joint and feverat 
bond was dated in the memorial as a federal bond only, 
which was held ill: and both Lord Kenyon and Mr. Judice 
Lawrence confidered that the extent of the fecurity and 
the nature of the remedy which the grantee would have 
to recover the annuity were material to be dated truly: 
and that as the fecurity and the remedy were different in 
the cafe of a joint and of a fcveral bond, the datement 
given of the extent of the fecurity in the memorial was 
j^ot correfd. So here, it makes a great difference whe¬ 
ther the fecurity be given in fuch a form as will bind the 
obligor, in refpeef of his rei^l property, during his life 
VoL. X. K only. 


1808 

Ho* WOOD 
againft 

UNOBRUIJLt. 



l 30 


CASES IN TRINITY TERM 


1808. 

HORWono 

agaififl 

VNDJtHiilLL. 


frieiayt 
July t&» 


In a Irafe ni 
ground, with 
liberty to make 
a watercourfe 
and ercA antill, 
the letlt'c cove¬ 
nanted for him- 
tetf, his execu* 
tors, &c. ar,d 
•JJignii not to 
hire perfons to 
work in the 
mill who were 
fetilrd in other 
pariflits, w'ilh- 
out a parilh cer¬ 
tificate : held 
that this cove¬ 
nant did not run 
with the land, 
or bind the af- 
fignee of tiia 
IcfiTec. 


only, or whether it would extenil to bind his heirs aftef 
his deceafe to the whole extent of it: and it is not cor* 
re£f to ftate the fecurity as binding him only and his 
perfonal reprefentatlves, when in truth it is more ex* 
tenfive* 

Barley J. having been before concerned as counfei 
in the caufe, declined giving any opinion upon it. 

judgment for the Defendant. 


lae Mayor, &c. of Congllton again/i Pat - 
TisoN and Another. 

•^HE plaintifl's declared in covenant upon an inden¬ 
ture, made the 23d November 1752, whereby they 
demifed to John Clayton a piece of ground in Cang'eton^ 
called the Byflattf and a certain flip of land, through 
which a watercourfe was intended to be made, with 
liberty for making and repairing the fame, and with liberty 
for Clayton^ his executors, adminiflrators, or afllgns, 
to ere^l in the Bsfiatt a filk mill, &c. habendum the faid 
piece of giound and premifes, See. to Clayton^ his execu> 
tors, adminiflratorsy and afligns, for 300 years from the 
date of the indenture j yieldingand paying, as therein men¬ 
tioned. And Clayton covenanted for himfelf, his executors, 
adminiflrators, and aiTigns, with the corporation, that he, 
his executors, &c. would at all times during the term, 
before any perfons fliould be received as fervauts, work¬ 
men, or apprentices, ui fuch (ilk mill, give notice of their 
names to the town-clerk of the borough for the time 
being; and if he (hould immediately give fatisfa£lory in¬ 
formation to Clayton^ his executors, &c* or to the then 

owner 
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owner or occupier of the filk mill, that any of the per- 
fons in fuch notice were legally fettled in any other pa- 
rifli or townftiipi and not in Cor.glftcn^ then they (hould 
not be received to work in the bufinefs of fuch filk mill, 
before a certificate of the fcttlement of fuch perfoti 
under the flat. 8 9 3. c. 30- 

Congleton, ihe declaration then Rated the entry of J. 
Clayton, and the building of the filk mill*, and that on the 
ill of January 1790 all the ellate and inlereft, &c. of J- 
Clayton in the premifes duly came to and verted in the 
defendants by afiignment, by virtue of which they entered 
and were pofl'cfled, &c.: and then alligncd as a breach, 
that after the defendants became fo poflefled, and while 
they were working the filk mill, and during the continu¬ 
ance of the term, they received divers perfons asfervant'^, 
workmen, and apprentices to work in the faid mill, w’ith- 
out giving the previous notice before mentioned to the 
town-clerk of CengUton, and that the perfons fo received 
worked 111 the faid mill without any fuch notice, and that 
they had not previoufiy gained any fettlcment in Congle^ 
ion; by reafon of wliich the townfliip of Congkton 
become liable to relieve them and their families, and had 
a large fuin in the fame, and continued liable 
to tlv; burdtn, kc .; and that the plaintiffs had alfo in¬ 
curred great expence in tiie premifes, and their eftates 
and property in the townfiiip had been leffened in 

value. 

The defendants, after craving oyer of the indenture, 
by which it appeared further, that the term was granted 
by the corporation in coiifidcration of 8oA paid, and of 
a nominal yearly rent j demurred generally to the de¬ 
claration. 
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Littledale, ill fupport of the demurrer, argued that thie 
was not a covenant which run with the land, and there¬ 
fore could nut bind the defendants as allignces of the 
term. To make a covenant run with the land it mull 
appear that the performance or non-performance of it 
will aife6l the thing demifed : but this is a collateral co¬ 
venant not to introduce foreign poor into the townfhip, 
and does not at all aOTedl the working of the mill or the 
premifes demifed. Neither can it afl'edi tl;- corporation 
as the rcverfionerj for if any additional butdew were 
brought upon the townftiip by fueh new fettled inhabi¬ 
tants, the leflec or occupiers muft bear it. The covenant 
amounts to no more than an undertaking to indemnify 
the landlord from the expence of foreign poor *, and is 
the fame as if the ItlTee had covenanted to pay fo inucli 
annually to the churchwardens and ovcifeers for the uie 
ijie pocT ; which in Afayho v. Buihhurjl (a) was held lo 
bt' a collaicral perfonal covenant. It does not appear but 
that at the end of the term the number of poor perfons 
in Cctrgidon may be diiimiiflied, notwithftaruling a tem¬ 
porary incrcafc for the prei'ent; or fuppofing the popu¬ 
lation there fhould rlien be greater, yet there may be a 
correiipotiding increafe in the value of the lands, from 
the greater demand for the pvbduce. Befides which, 
the queifion is blended with the general policy of the 
country, which may be alFedled by ftipulations net to 
employ labourers out of other diflriiSls. Spencer'^ cafe {b) 
liiys down the diflinflion between collateral covenants 
and fuch as run with the land ; the latter mud be fuch 
as affe£\ the demifed land itfelf, and not merely the col¬ 
lateral intered of the ledor: and this was recognized in 


Bally 


(a) Cre. Jae, 43?, 


(t) 5 Rtp. z6« 
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Bally V. Wells (a ); though there the covenant by a leflce 
of tithes, not to let any of the farmers of the parifh have 
any part of the tithes, was held to run with the tithes 
and bind the aflignee. In Taiem v. Chaplin (h) a cove¬ 
nant by the IciTee, to refide conftantly on the demifed 
premifes, was held to bind the aflignee, though not 
named: but th<)t afle£fed the mode of occupying the 
land. And in Brewjler v. Kxtehin (c) Lord Holt held that 
a covenant by tenant in fee, who granted, a rent-charge 
out of lands, to pay it without dedu£fion, for himfelf and 
his hfirs, would not bind his alTignee. So Co, Lit, 215.^. 
commenting on the Hat. 32 8. c. 34. enabling grantees 

of reverfions to re-enter on condition broken by non¬ 
payment of rent, doing w'alle, or other forfeiture, con¬ 
fines it to fuch conditions as are incident to the rever- 
fion, as rent, reparations, &c. and not for the payment 
of any funi in grofs. 

Rii'hardfon contra. The quantum of intered cannot 
vary the queftion, if the covenant in any refpe£l affed^ 
the land. Neither is it material to inquire whether the 
breach of the covenant will afFt£l the lord's intereft at 
the prefent period, if it may aft'edl the land at the end 
of the term. [Lord Rllenhorsugh C. J. Can,we fee with 
certainty that the increafe of population in the townfliip 
at the end of the term, fuppofing that to be the confe- 
qnence of the defendant’s a£ls, will prejudice the land, 
or aflFe^f the value of the reverfloii i It might affeid im¬ 
mediately other lands of the corporation in the lownfbip; 
but it could not affe^ the intereft of the corporation in 

{a) 3 fFiif 25. and IVxlm'A'i Jtrp. 341. [h) * H. Blgt, 133. 

I LJ. Bay. 392 . 
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ihefe lands during the term.] There is no certainty of 
that effedl being produced, but there is a reafonable pro¬ 
bability of it i and the parties thcmfelves have fo confi- 
dered it on the face of the deed. There is no certainty 
of prejudice to a landlord by breach of many hulbandry 
covenants during the term ; but if the parties (lipulate 
for their performance upon the prefumption that preju¬ 
dice may enfue from the breach of them, that is fufli- 
cient to fuflain the aifliori. The cafe of Baily v. Wells {a)y 
cited, fhews that the prejudice to the reve.<loner need 
not be certain, and that it need not arife during the term. 
fLord Elhnborough C. J. There the covenant afi’e£led 
the very thing demifed in the manner in which it was to 
to ufed ; the breach of it had a proximate tendency to 
produce an efixo pernr-incntly injurious to the landlord's 
edate. But it cannot immediately aft'edt the thing de¬ 
mifed, whether the mill is to be worked by pcrfiuiis of tliis 
or any-other parifli. Suppofe the covenant had been 
only to employ freemen of the corporation in the mill, 
would that have run with the land as aire£l:ing the thing 
demifed ?] The covenant may be faid to regulate the 
mode of enjoyment of the thing demifed. By throwing 
a greater burden of poor upon the lell’ce or occupier in 
refpe£l of the land, it may render him lefs able to pay 
his rent. But the injury to r.h^ reverfioner during the 
term is not the principle on which thefe cafes have pro* 
cecded. In London^ and other great towns, it is a com¬ 
mon reftridflon in leafes that the occupiers Giall not carry 
on their particular trades, which would certainly bind 
analTignee: and yet it cannot be faid to be any imme¬ 
diate prejudice to the property during the term, or even 

<-) 3 *5. 

after- 
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afterwards in many inftanccs: on the contrary, it might 
render the e(late more valuable to the landlord in point 
of future rent. 

Littledahi in reply, with refpe£t to novenants againft 
exercifing particular trades on the demifed premifes, they 
may run with the land, becaufe they prefoiibe a parti¬ 
cular mode of enjoying it; and if the appearance of the 
premifes were any way altered for the purpofe, it would 
be wafte, as altering the evidence of identity of the thing 
demifed. The fame anfwer will apply to covenants re¬ 
gulating the courfe of hufbandry. The term may end be¬ 
fore the land is redored to its original or covenanted Hate, 
or the influence of the change may continue after the 
appearance of it is done away. But the covenant here 
cannot afle£l: the ftate, condition, or occupation of the 
land, even during the term ; and it cannot be told whe? 
tber, at the end of the term, there may be more poor 
or an increafed rate, or, if increafed, that there will not 
be a proportionable increafe in the value of the land, 

from the very circumllance of an increafed population. 

• 

Lord Ellenborough C. J. This is a covenant in 
which the aflignee is fpecifically named •, and though it 
were for a thing not in efTe at the time, yet being fpeci • 
iically named, it would bind him, if it affected the na¬ 
ture, quality, or value of the thing demifed, indepen¬ 
dently of collateral circumftances} or if it affeded the 
mode of enjoying it. But this covenant does not afle^l 
the thing demifed, in the one way or the other. It may 
indeed collaterally afFc£l‘lheleflbrs as to other lands they 
may have in poflelTion in the fame parifh, by increaflng 
the poor*8 rate upon them -, but it cannot afle^ them 
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even eolla^erally in fefpeft of the demifed premifea duff 
ing the term. How then can it aflefi: the nature, qua¬ 
lity, or value of the thing demifed ? Can it make any 
difference to the mills, whether they are worked by per- 
fons of one parilh or another : or can it the value 
pf the thing at the end of the term, independently of 
collateral circumdances ? The fettling an additional 
number of perfons in this place may indeed, by means of 
the increafed population, bring an inercafed burden at 
the end of the term on thofe who are to pay the rates: 
but that increafe of population may alfo be an increafed 
benefit to the land-owners, as it has happened within 
our own experiei^ce in many parts of this kingdom, the 
feats of manufactures, where the value of land has, in 
confequence, rifen in a great proportion. But the co¬ 
venant in quedion does not affeCl the thing demifed im¬ 
mediately, but only, if at all, in refpeCl of collateral 
circumdances; that is through the medium of an in¬ 
creafed population, and the increafed expence of provid¬ 
ing for them on the pne hand, with the increafed value 
of the lands to be fet againd it on the ether hand. Ho^ 
then does it affreCl the mode of occupation ? The carry¬ 
ing on of a particular trade on the premifes may be faid 
to do that} but where the work to he done is at ail events 
the fame, whether it be done by^workmen from one pa- 
riffi or another cannot afiecl the mode of occupation. 
The covenant, therefore, not direC^ly afieCling the na¬ 
ture, quality, or value of the thing demifed, nor the 
mode of occupying it, is a collateral covenant, which 
will not bind the aflignee of the term, though named i 
and this is a quedion with the aiiignee, and not with the 
original leffee who entered into the covenant. In the cafe 
pf Ballj y. WfUs the coyenaut might affe^ the thing de¬ 
mifed } 
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mlfcd 5 for if the lelTec of the tithe faffcred any of the 
farmers of the pari(h to take their own tithes, fuch union 
pf the land with the tithe might lay a foundation for 
claiming a modus, which might aife^l the future value 
of the tithes, and would immediately afFe£l the occupa* 
lion. But we cannot fay that this covenant does either; 
and therefore it does not run with the land fo as to bind 
the a/Iignees. 

I 

Lb BlanxJ. (<i}. This covenant does not appear to 
me to run with the land, or bind the aflignee. The 
quellion does not depend upon the length of the leafe, 
or whether the injury to the leiTor is to take cfFefl in 
more or lefs time, but whether the thing covenanted to 
he done or not to be done immediately affefifs the land 
itfelf or the mode of occupying it. But here it is only 
by collateral circumftances that this can make the land 
more or lefs valuable. It can no otherwife alFefl the 
land than as by introducing a greater number of perfons 
into the parifh who were not before fettled there, and by 
enabling them to gain fettlements, it may by poHlbility 
hereafter create a greater number of poor, who mull be 
maintained by the occupiers, and fo afre<Sl them: but 
this cannot be faid to aifeiSl the land itfelf, or the mode 
of cultivating or occupying it. It is no more than if the 
]eire9 had covenanted that he would not employ fuch 
perfons in any other houfe within the parilh during his 
occupation of the premifes in queflion* The work done 
is the fame, whether by one fet of fervants or another; 
the nature of the property is not varied by it: but to 
employ perfons in the mill who were not before fettled 
ftihabitants of CongUun may create a fpeculation whe- 
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thcr it will afFefl: the interefts of the occupiers there. 
The ground, however, on which 1 didinguilh this cafe 
from others is that this is not a covenant which affedls 
the land itfelf or the mode of its occupation. 


Batlet J. I agree that it is not material to conGder 
how foon the a£l done, which was covenanted not to be 
done, may a(Fe£l the land; but in order to bind the af* 
fignee the covenant mud either a(Fe(Sl the land itfelf 
during the term, fuch as thofe which regard the mode 
of occupation; or it mud be fuch as per fe, and not 
merely from collateral circumdances, affedls the value of 
the land at the er.d of the term. Covenants to redrain 
the exerclfc of particular trades in houfes fall within the 
fird clafs: they affe£l the mode in which the property 
is to be enjoyed during the term. The cafe in Wilfon 
may rank under the fecond clafs : for if the ledee or a 
ilranger were in the a£Iual occupation of the tithes 
during the term, the evidence of the leflbr’s right to 
them would be continued, and therefore the edate of 
the reverdoner would be better at the end of the term. 
$ut here the dat^ of the premifes will be the fame at 
the end of the term, whether the parifli be more or lefs 
burdened with poor. I agree that the value of the re- 
verGon will not be fo much if tKe poor’s rate on the land 
be increafed *, but that burden would be increafed by a 
collateral circumdance; arid where the value of the re- 
verGon Is only altered by collateral circumdances, the 
covenant will not bind the adignee of the land. As in the 
indance put of a covenant not to employ foreigners in 
any other mill in the partfli: and yet the value of the 
reverfion would be affe£l;ed In the fame manner in the one 
indance as in the other. Suppofe a coTcnant by the 

12 leflfee 
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leflee to make a cooimunicatioa by water from the de- 
mifcd premifes through other perfons’ lands to another 
place, t'-) t.iciUtate tlie accefs to a market, the value of the 
reverfion w('uKl be materially afie^led by the performance 
or noii-performancc of I'ai h a covenant} but it could not 
bind ihealhgneCjbecaufe all the cafes fliewtbat the aflignee 
4S not bound nnlcfs the thing to be done is upon the land 
demlfcd. Therefore, as this covenant docs not affect the 
occupation of the land, nor alter the a6lual (late of the 
property from what it would otherwlfe be at the end of 
the term, it does not bind the aflignee. 

Judgment for the Defendant, 
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‘"I''HE plaintiff rleclaret! in covenant upon an Indenture inccvcninton 

1 _ ^ ‘ .'in inJcn'.uic ot 

of demlf*. muis on the Sth of July 1805, by J. (i,?niifc oi a coat 

(from whom he derived title) to the defendant on"be 8tli of 

luui others *, whereby he demifed to tliem certain mines of 

of coal, J:abendurn for 2! tears from the 2Cth oi De- dit-co.il raifcd 

cembtr iSc2, yielding! and paying to % B. his heirs and money at the 
^ ^ r } xs j cliftion of the 

afligr.s, during the term, t-4th of the coal raifed, &c. or itnrur; and if 

. r t 1. rr r, Tk thc I-4th fell 

the value in money, at the tkaion of the Uffor, ckc. ISut ihorr of 400/, 
if the i-4lh, fv'C. fell fliort of the annual value of 4C0/. ftfervingVuch"* 
^hen yielding fuch additional rent as w'ould make up that al* \vould*makc 
annuil fum, to be rendered on the Jrjl day cf every month fu’j|*’*o^bc*rcn- 

(Icied monthly 

in equal jioitions: held shat the leffte having eltfted to tike thc whole id money may de¬ 
clare for two yc^xtuindthru i' tinl in arrtar. liut even if tlie money-rent were referved 
anniinily, the pJainiitf miy remit his claim as to thc three months’ rent, and enter U|) judg¬ 
ment tor the two years’ rent only. And having tiiil well alTignerl a breach of the cove-' 
rant, that the lelTccs had not yielded i'nc)ntl}|y thc i-4th or ihe value in money, &c. but 
had refiifcd, &c. held tli.it it would not hurt on gentral demurrer, tliat tlie count went on 
to allege that before the exhibiting of the plainiiff’ii bill, vit.. cn thr tjl of November 1797, 
900/. of the rent referved tor two years and three montl).s was due and m arrears for 
that date being he tote the Icafe made, and th. retore inipofTiMc in rcfpedl to tlie fubjedl- 
matter, mull he rejcdled; and the general allegation, that before the exhibiring of the 
plaintiff’s bill 900/. ot the rent referved, &c. wai due, ic futTicnnc. 
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in caph year of the term demifed by equal portions. Then 
followed a general covenant by the Jeflees for payment 
of the rent. The declaration then Rated the death of 
7. B. i the defeent of the reverfion to the plaintiff; that 
he afterwards elecSled to be paid his rent in money, &c.; 
and that during the term, &c. to wit, on the 24th of 
1805, and on divers oilier days in each month be¬ 
tween that day and the day of exhibiting the plaintiff’s 
bill, the Icffees railed 50,000 bjflcets of coal, the annual 
value of which did not amount to And then 

affigned as a breach that the leffces had not yielded and 
paid to the plaintiff on the iR day of every month fince 
the death of J, B. the 1.4th, &c. or the value, &c. or 
the difference between the amoutit, &c. and .|oo/. per 
annum, but had negleaed and refufed fo to do; and 
that before the exhibiting of this bill, to wit, on the \jl cj 
November 1797, 900/. of the rent referved for two years 
and three months^ at the rate of 400/. a year, was and Rill 
is due and in arrear from the leffees to the plaintiff. To 
this there was a general demurrer and joinder. 


Campbell, in fupport of the demurrer, contended that 
the breach laid was bad in fubRance, the plaintiff having 
declared for non-payment of rent alleged to be due on 
the iRof November 1797, w'lnch was before his own 
title accrued, and before the Icafc itfelf was granted; and 
the day on which the rent is due being material, though 
laid under a videlicet (a), cannot be rejedled as furpluf- 
age, and therefore the repugnancy is fatal. The defend¬ 
ant might have pleaded that no rent was due on that 
dayi or a judgment recovered for all rent due at that 

(a) Harvty v, ReyneU, Lateh. aoo. and Gnmvood v. Barrit, 6 Term 

Erp. ^ 60 . 

time, 
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time, and the plaintifF could not reply that he went for l8o8. 
rent due afterwards, as that would be a departure. 2illy, ^ 

It appears that the 400/. rent to be made up is referved 
yearly^ and mull be fo in the nature of the thing, notwith- 
Itanding w’hat is faid of its being rendered on the ill of 
every month by equal portions; for till the end of the 
year it could not be told whether the proportion of coals 
raifed, or the value thereof to be rendered to the leflbr, 
which might be done monthly, would fall fliort of or 
exceed the 400/. But if that be a yearly refervation, the 
plaintiff cannot alfign as a breach the non-payment of 
900/. for a period including a fraction of a year, namely, 
two years and three months j for no fuch fum could have 
been due as claimed by the plaiutilF. In thefe cafes there 
can be no apportionment pro rata of the entire fum. 
covenanted to be paid, according to Needier v. Gtuji (<?), 
and Rea v. Burms{b). And no remittitur can be entered 
for the excefs i for that can only be done where there 
a mifcalculatioii of the fum claimed, not where the de¬ 
mand itfelf is unwarranted by the covenant. 

RichardfoUt contra, was (lopped by the Court. 

Lord Ellenborough C. J. As to the firll objec¬ 
tion, the breach is firll well afligned in the negative, 
that the defendant has not yielded the i-4th of the coal, 

&c. but had negle£lcd and refufed fo to do. But then it 
goes on to date that on a certain day, w hich is a day be¬ 
fore the date of the leafe, 900/. of the rent was in arrear. 

That date, however, is quite repugnant and impofliblc, 
being before the commencement of the leafe by which the 
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rent was referved; and therefore it may be rejedled al¬ 
together as furplufage. And that may well be done j for 
if the allegation had only been that before the exhibit¬ 
ing of the bill two years and three months* rent was in 
arrear, that would have been fufficient, at Icaft on gene¬ 
ral demurrer, without ftating the very day when that 
rent became due. 1 admit that the objeflion would hold if 
it were neceflary in this cafe that fome certain day fliould 
be alleged when the rent was due; for here* the day al¬ 
leged being repugnant is the fame as if none were al¬ 
leged y but the day is not neceflary to be alleged. Then, 
adly, it is obje£led that the claim of 900/. is for rent 
for two years and three months, when the rent is re¬ 
ferved yearly. That, however, muft depend on the con- 
ltru£fion of the covenant, which, though it fpeaks of 
an annual fum of 400/. to be made up in cafe the pro¬ 
portion of coal referved (hould fall fiiort of that fum, yet 
the rent is to be rendered monthly. Taking it, how¬ 
ever, to be a yearly rent, the excefs for the three months 
may be remitted, and judgment given for the refidue. 

Le Blanc J. (o). The allegation is that on-the ifl: of 
November 900/. of the rent referved for two years 
and three months, at the rate of^ 400/. a-year, was due, 
which day being before the leafe, and therefore an im- 
poflible day for the rent to have been due, it muft be 
rejedted on general demurrer. Then even if the rent 
be referved annually and not monthly as it is covenanted 
to be rendered, Itill the plaintiff’s claim would be 
fuflainable to the exteitt of 800/. and the refl: may be 
remitted. 


{ii) Graft], wak abrent. 


Bayley 
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Bayley J. The day alleged is clearly an impoffible day, 
and therefore muft be rejefted. And though the rent werd 
payable yearly, the plaintiff would (till be entitled to en¬ 
ter his judgment for 800/., remitting the other 100/., for 
which the cafe of Inchdon v. Crips {a) is an authority in 
point. But here the plaintiff had his eledlion to take 
his rent either in coals or in money, and the value in 
money was at all events to be made up 400/. a-year, and 
to be rendered monthly. If the plaintiff had taken his 
proportion of coals, monthly, it would not have been 
afcertained till the end of tlie year whether he was to 
receive any thing or how much in money: but having 
made his eledlion to receive his whole rent in money, 
and that being at all events to be made up 400/. a-year, 
and the rent being made payable monthly, 1 think that 
his claim is good to the extent of the 900/. claimed. 

Judgment for the Plaintiff. 

{a) 2 Ld. Rjj. 814. and SjH. 65S. 
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^''ROVER for the fiiip Glamorgan. At the trial at TheVice-Ad- 
i , miralty Courts 

Guildhall a fpecial cafe was referved, Hating that abroad have no 

authority, upon 

the plaintiff, being the foie owner of the Glamorgan^ be- the m.-rc peti- 
longing to the port of London^ and duly regiftcred there trim of a ftip*" 

bound on a fo¬ 
reign voyage, to decree the falc of fuch fhip, rtporred opon fmvey rot to ic <ej-worthy, 
or repairatSe fo at to carry the caigo to ir.> plai.c of deliination I ui at n.t cxpence ex¬ 
ceeding the value of the Ihip when repaired. Nor doev it appear that tiie mailer hat 
any original authority to fill the fhip under fiicli rircumilani'cs, and to put an end to the 
adventure by fuch difircttonary ad of his cvVn, when lie might in fadt have n-p iied the 
(Itip and continued the voyage. But fuppofiiig he has fucli au-horicy exetcifed i.ona fide 
in a cafe of neceflity, flill tlie vcflcl fublllling as fuel), and c ipahle of being ufed lor the 
purpofes of navigation, and fo ufed in fa£l after fome repair on (lie fpoi, can only be 
conveyed by the captain in the form picfcnbed by the regifler acK . aod the requifites 
of tliofe a£ls not having been ^complied with, the file in queilion was held to transfer no 
property te the vendee. 
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on the 8th of December 1803, fent her in the fprTflg ti 
1805 on a voyage froin London to Antigud^ and back 
again, under the command of Capt. Shelly, The (hip 
delivered her outward cargo at Antigua^ and took in her 
homeward cargo, and arrived at Tortola to join convoy 
for England, on the i6th of November 1805. On her 
arrival at Tortola, being leaky, the mafter applied to the 
Vice-Admiralty Court there for a furvey, when certain 
proceedings were had, which were dated at length in the 
cafe. 1. The petition for a furvey, dated 18th of Novens^ 
her 1105, and exhibited by a prodtor on behalf of the 
mader, and intituled, <* Tortola —Indance Court—Tiie 
** lliip Glamorgan^ J. Shelly, Mader—In the matter of 
•* the furvey of the (hip Glamorgan, J. Shelly, Mader, 
** put into this port in didrefs.” In this the leaky and 
dangerous condition of the diip before her arrival at Tor¬ 
tola was dated (and verified on the oath of the mader); 
** and that the mader was delirous of having a regular 
furvey held on the faid fliip j Wherefore the faid 
** pro^or prayed, and the Judge at his petition decreed, 
** the ufual writ of furvey to iflue, diredled to” certain 
perfons by name, merchants and (liip-maders. 2. The 
commidion or writ of furvey, of the fame date, idued 
thereon to the perfons named, 4 uthorizing them to view 
the date and condition of the fliip, and to report thereon 
to the Court, and particularly whether the Jhip were fea- 
worthy or not; and if"Jbe could be properly repaired in Tor* 
fo at to render her feaworthy: and this return was 
to be made on oath. 3. Several reports, returned on oath 
by the diderent perfons authoiized, which in fubdance 
declared the fliip to be totally unfit, in her then date, to 
proceed with her cargo, and that the expence of repair¬ 
ing her at Tortola would be more than her value when 

5 repaired. 
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repaired. Thefe returns were dated 20th of November 
ind 2d and 5th of Deamber 1805. 4. The decree of the 
Court, dated 5th of December J805. The Judge, 
•* having heard the faid proofs read, prnnoimctd that it 
appeared to him that the faid fhip is tot illy unfit to 
*• proceed with her cargo to London^ her port of dellina- 
“ tion, and that the repairs,of the f id fliip in this port 
{Tortola) would amount to more than her value when 
** fuch repairs ftiould have been completed.” 5. Tlie 
a£l to lead commiirion of rili.’, dated i6‘.h of Decer.tbtr 
1805, wliich, after ii'tici ig the returns mado as above, 
flated, ** tljat for the benefi, of thofe concerned the maf- 
ter was deCrous of Lllirig the laid fhip and tier cargo 
in tliis port [Torioia), and that he w'iflicd to obtain a 
commillion direiflcd 10 the Marflial of the V. A. Court 
for that purprfc: V.Ticreforc the Judge, at his petition, 
decreed a commiflion, B<r, to fell and difpofe of the faid 
fliip and cargo for the benefit of thofe concerned.” Then 
followed 6 , T’lC commiiTion of fale, dated 16th of De¬ 
cember 1805, n:.itlng the previou'J proceedings, and “ that 
for the benefit of thofe concerned the m ;fler was de- 
firous of felling the faid Oiip and cargo,” &c. and to ob¬ 
tain a commiffion for that purpofe ; wherefore the Judge 
decreed a comrniflion, &c. and authorized and com¬ 
manded the marfiial to e.xpofe to fale and /ell the fliip 
and cargo to the beft bidder, and to “ pay the producc- 
“ money arifing from fuch fale ro the faid J. S/jtlley^ on 
behalf of the perfons entitled thereto, fiift deducting 
“ thereout the expences of the faid furvey and fale j” 
and to tranfmit an account of the fale to the Judge, 
The cafe then flated that under this fent-nce the /hip 
Was fold by the marflial of that Court to thcr d« fendant 
for 885/. currency, which was received by Sa/ltyf the 
VoL. X. L mailer. 
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i8o8* maflcri purfuant to the order, who has paid no patt o( 
it to the plaintifT, claiming to have an account againR 

agMMjt him $ and pofieflion of the (hip was delivered by the 

PiisBT. to the defendant. The defendant, on the 25th 

of January 1806, procured the (hip to be regiftered de 
novo at T^rto/of and obtained a certificate thereof $ in 
which it was (tated that he was the foie owner of the 
Chip Glamorgan^ of Tortola, and that the (hip was built 
at Neath, in the port of Swanfey in 1789, as appeared by 
certificate of regiftry, No. 433, of the 8th December 1803, 
which was delivered up and cancelled, on account of 
the faid vefiel having put into this port {Tortola) in dif* 
refs, and having been condemned as unfit to proceed on 
her voyage, and been fold for the benefit of the under- 
writers or others Concerned.” Stating further the built 
df the (hip, &c. The defendant, after obtaining fuch 
certificate at Tortola, fent the (hip to Nevis, where (he 
arrived on the ad of February i8od, and where he pro¬ 
cured her to be again regiftered de novo, and obtained 
another certificate, dated 13th olFebruary 1806, in which 
it was dated that he was the foie owner of the (hip 
Glamorgan, of Nevis, and that tlie faid (hip was built at 
Neath, in the port of Swan/ey, in 1789, as appeared by 
certificate of rcgiftry, granted at Tortola the 25 th of Ja^ 
nuary laft, and now given upland cancelled on account 
of the aforefaid owner becoming a refid ent of this faid 
ifland. The defendant afterwards fent the (hip from 
News to Grenada, and from thence with a cargo of 
fugar and rum to London, where (lie arrived in July 
i8o6, and delivered it in good condition. On the 4th 
of Auguft 1806 the plaintiff demanded the (hip of the 
defendant, which he refufed to deliver up. The col- 
k^ors of the cuftoms at Tortola, and Nevis tranfmitted 

copies 
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copies of their refpe£llve certificates to the collefior at 
the port of London^ who caufed tlie following memoran* 
dum to be made in the book of regiilry at London* 

** Condemned at Twiola and regiftered de npvo, 25th 
January i 8 o< 5 .” The original ZWof/certificate of re- 
giftry has not been tranfmitted. No bill of fale, reciting 
any certificate of regiilry of the (hip, has been made to 
the defendant; nor has any copy of any fuch bill been 
delivered to the perfon authorized to make regiilry and 
grant certificates of regiilry at the port of London ; nor 
any indorfement of or relating to the transfer of property 
ifBfhe iliip to the defendant been made on any certificate 
of regiilry of the iliip ; nor any copy of any fuch indorfe- 
ment been delivered to the perfon authorized to make re¬ 
giilry, Sec* at the port of London j nor any entry been in* 
dorfed on the oath or ailidavit upon which the original cer¬ 
tificate of regiilry was obtained ; nor any memorandum 
made in the book of regiftry at the port of London \ nor 
any notice given to the commiilloners of the cuiloms in 
England, otherwife than before mentioned. The queftion ; 
for the Court was. Whether the plaintiff were entitled to 
recover the value of the ihip, and any and what fpecial 
damage ? If the plaintiff were entitled to recover, a ver- 
di^ was to be entered for him, and the damages were to 
be afeertained by an arbitrator. If the plaintiff were not 
entitled to recover, a nonfult was to be entered. This 
cafe was argued in Hilary term iail by 
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Riehard/on for the plaintiff, who contended that the 
mailer had no general authorityi as, fuch, to fell the (hip, 
and could derive none from a voluntary proceeding, in* 
flitttted by himfelf for that purpofe in the Vice-Admit* 
lalty Cotttt: but that if he had in himfelf, or could 
derive from that Court, any fuch power^ the property 

L % iould 
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could only be transferred according to the forms of the 
regidry a£ls. id, The mader is confidered as the agent 
for his owners for many purpofes: he may hire mariners, 
procure iicceiTaries for the fltip and crew, and in cafe of 
iieceflity may hypothecate the (hip in a foreign port; but' 
he cannot fell the (hip itfelf. His authority is to ufe and 
employ the (liip; but it is contrary to the nature of fuch 
an authority to fell what he is to employ. It was fo 
held in TremenAere v. Tr^tllian («), which was a cafe of 
ftrong neceffity for the fale by the mafter abrodth if any 
thing could juflify it j but Hale C. B. was of opinion 
that the mafter, without the owners, could not fell tl\e 
fnip. The fame general dodrinc was laid down by 
Lord Elletthorough in Hayman v. Mol ton ami Othii-s [b ); 
iliough he was inclined to admit that in cafes of extreme 
necclllty (c), where a fliip abroad had received irreme¬ 
diable injury, the captain might have fuch a power. 
There, however, the jury found for the owner on the 
ground of a fraudulent faJe. At any rate, however, this 
was not a cafe of necelTlty, in the true fenfe of the w'ord, 
a neceffity which fuperfedcs all diferetion; it was rather 
a cafe of Jnppoful exp.-Jlenry; in which, as it turned cut 
the mailer was mlftakcn; for the (hip was atlually re¬ 
paired, and proceeded on a voyage out and home. The 
true line is, that while the fulije( 5 !l-avatter, which he is 
entrufted to navigate, continues as a Jbipi and capable of 
navigation, with fuch repair as is to be had, he cannot 


{a) I SiJ. 453. and S. C., whicli cltcu cafe, 

}l6b. II. 

(i) s Ffp. .N. P. Caj. 65.. 

(c) In 'Jttikini Si/>. 165.1 which was mentioned by Loid Llhr.hor^ugh 
apon this occafion, the llcfjortci' fays,—“ Obferv. Nota tlni the tnafttr 
ct a Ihip, in cafe of danger and extieniity, may csll the goods into the. 
fva, and in fume cafes fell the fliip, altliouijh it dots not belong to him, 
ai in safe of famine, 

iel] 
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fell it; he can only fell the materials when it is broken 
up or become a mere wreck, 2dly, Suppofing the maf- 
ter had the power of fale under thefe circumflancesj he 
can only transfer the property by obferving the requifites 
of the regifter a£ls (^), all of which may be complied 
with, as well in the cafe of a fale by the mader, as by 
the owner. The mafter can only fell, if at all, as agent 
of the owner, and an agent mud always convey in the 
fame form as his principal mud have done. The t5ih 
fedlion of the dat. 34 3. c. 68. does indeed exprcfsly 

recognize the fale of fliips by agents. And this is not 
contradidled by Bloxcun v. Hubbard {b)^ where a transfer 
of property bv operation of law, fuch as from commif- 
Honers of bankrupt to the afllgnees, was held not to be 
within the a£Vs. 3dly, The Vice-Admiralty Court could 
give no more authority to the mader to fell the fl^lp than 
he had before. That Court proceeds in rem, to give 
effetd to claims by adverfe parties againd the body of the 
fliip } as upon hypothecation and bottomry bonds ; in fuits 
where the proniovent claims property in the Ihip; in 
fuits for mariners’ wages; in certain cafes of torts*, as 
where there has been a collifiou between tv/o (hips, one 
of which has been injured, and compenfation is fought 
out of the ether; and in cafes of falvage, 5 cc.: but 
there is no trace in the bocks on this fubjedl of a 
fuit upon a furvey of the jlnp to fee whether or not flie be 
fea-worthy. Neither do the commiffions to the V. A, 
Courts contain any fuch power, though they have large 
and general words as to fuits: but all fuits in thofe 

(a) The cafes referred to were v. CAarnoef, » 399. IhotU 

V. Huhl/.rd, ^Eajtf jio, Bhxam s.lIubLardf 5 v. 

S5 Ea/if 51 j. 

(i) 5 Eap, 467. 
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courts are between different parties, and t^iere is no 
inffance of an ex parte proceeding. And he referred to 
Clark/tPraKhCurif AdmiraHlatiSf which dates the inodes 
of proceeding, divided into proceedings in perfonam isf 
in rem\ particularly tit. I and 28 < i Dr* Brovitis Trtatife 

tkfi Civil <tnd 44tftiralty Lavut^ ch. 9. p. 396. &C. 

Scarlett, contra. The quedion is whether when a 
a mader of a fliip on a didant voyage, exercifing an 
honed judgment, believes his (hip to be abfolutely inca* 
pable of completing her voyage, he may make a fale of 
her on account of his owners, fo as to bind them ? If 
fuch a power exid at all, it cannot in the nature of it be 
cpofined to fuch cafes of neceffity in fa£I as fuperfede 
all difcretion. Every quedion of neceffity is a mixed 
quedion of fa£^ and of judgment: the fubfequent events 
cannot make any difference : but the conffderatlon mud 
he the (apic as if the purchafer had been obliged to break 
up the ffiip immediately. In this cafe the jury have con¬ 
cluded the quedion of neceffity by their verdi^. As a 
general rule, it may be admitted that the mader cannot 
fell {a), though he may hypothecate the (hip for repairs 
and neccffarics fumiOied abroad : but that rule only ap¬ 
plies fo far as to negative any iip^icd authority from the 
owner to the mader to put an end to the adventure by 
the fale of the ibip: but where the adventure is abfo* 
iutely put an end to by the perils of the fea or the like, 
there is no rule of law to prohibit the mader from a£ling 
according to the bed of his judgment for the benefft of 
his owner by felling the ffiip. In the cafe of Tie Btttf 
^thcart ( 3 ), which was fhat of a Briti/b (bipi failing 

(4} Jobiftn V. Sb^n, a Ld. 984. (t) s Rgb, jUnt Rtf* sai* 

I ' * ■ 
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without a regiiler from circumftances of necefllty j Sif 
W"m. Scott fdid that the revenue and navigation laws 
were to be conftrued and applied with great exadlncfs ; 
but that cafes pf unavoidable accident, invincible nc- 
ceffity, or the like, where the party could not aft other* 
wife than he did, or had afted at lead for the bed, mud 
be confidered in that fyftetn of laws jud as in other 
fydemsj and that laws that would npt admit of an 
equitable condruflion to be applied to the unavoidable 
misfortunes or necelfitles of men, or to the exercife of 
a fair diferetion under diiliculties, could not be laws 
framed for human focieties. And there he decreed the 
velTt'l not to be forfeited. So in the cafe of the Qrati- 
tudine [a) it was admitted that, generally fpeaking, the 
mader has no authority over the cargo for the purpofes 
of fale, but only for fafe cuftody and conveyance; and 
yet, faid the fame learned Judge, in cafes of indant, un- 
forefeen, and unprovided necelFity, the charafler of agent 
and fupcTcargo is forced upon him, not by the appoint* 
ment of the owner, but by the general policy of the 
law, to protect the property. And he indanced the 
throwing overboard part of the cargo at fea, in imminent 
danger, to preferve the remainder; und the cafe of ran* 
fom. That there were other cafes where the mader had 
the fame authority forced Upon hint in port; as if the 
(hip were driven into port with a perilhable cargo, and 
unable, or wanting repairs to enable her, tp proceed in 
time. In that cafe, faid he, he mud exercife his judg* 
ment, whether to transQiip ov fell the cargo; and even 
though he had the means of translhipping, he may aid 
for the bed in deciding to fell, fiut if he a£led unwUel]^ 


(«) } ftth, JL X, «4«. *57.159, afiv. 
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in that decifion, flill the foreign purchafer would be fafe 
under his ads. And there it wa^ held that he might in 
a cafe of diftrefs hypothecate the cargo for repairs of the 
fhip. Sir JVm. Scotty in the fame cafe, adverted to the 
pradtice in queflion, of applying to the V. A. Courts in 
the Weji Indies for leave to empower the matter to fell; 
and thougU he fays it has been a matter of complaint 
that this power was fometimes abufed, yet he admits its 
exiftence in cafes of real nccelfity. “ Necclfity,” he 
fays,, in another pait (<i), “ creates law j it foperfedes 
rules j and whatever is reafonable and jutt in fuch Cdfes 
is Itkewifc legal.** In the cafe of a flitp call on Chore, if 
any thing efcap^ d alive, the property faved was not to. 
be confidcred as wreck, but by flat, of Wijlm. i. c. 4. 
was to be pref^rved by the IhenfF^ &c. a year and a day 
for the benrfit of the owners. Yet, fays Lord Coke (^), 
in his comment on it, if the goods be perifhable, of ne** 
cefiity, (which is excepted out of the law) the ftieriff 
may fell fuch goods within the year. It is the common 
pradlice of merchmts, for the captain to make what fal- 
vage he can of the goods, as well as of the fliip, in all 
cafes of danger and dittrefs: and this is recognized in the 
form of m irliie policies. [Armre/ice J. It w’as held in 
Milks V. FUtchcr (c), that wher^ the fliip was captured 
and recaptured, hut the voy ige was loft, and the cap¬ 
tain ing for the bett bad lold the fliip and cargo, 
the owner might recover agauiil the underwriters for 
a total loL.] What is the matter to do in fuch cafes, 
if ht have no power to fell ? he mull either fulTcr the 
vcfl'cl to petiih, or it mutt be p eferved at an txpence 

m 

greater than its value. 2dly, If the matter have fuch a 
(j; j Rii. A. R. c66* (/■) I Inj:. 168. . {c) Dcugi. 230. 

power 
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power, this is not a cafe within the regiftcr a€Is. AH 
the requiHtesof thofe a£ls could not have been complied 
with i which Aiews that none of them were meant to 
apply to the cafe of a fale under a power given by law, 
and not by the a£t of the party j and that was the dif* 
tin£tioti on which Bloxam v. Hubbard {a) was decided. The 
l6th fe£lion of the Aat. 34 Geo. 3. c. 68., which comes 
neared to the prefent cafe, namely, where the owner is 
at home, and the (hip is fold abroad, only applies, how¬ 
ever, to the cafe of volunt.iry transfers of (hips; and not 
to cafes where the owner ceafes to have any inrered in the 
fubje£I-matter as a ftiip, and only fells it as a wrecks or 
the materials of a (hip. The regidry a^s certainly would 
not apply to the cafe of hypothecation, and by the 
fame rule not to a fal«- by the like ncc\ ifity. [^Lawrence J. 
A (liip may be w .rth repairing to a perfon on the fpot, 
though nor fo to the owner in Enghwd. Lord Rtlenhorough 
C. J. It is not found that rise fliip wisnot navigable, but 
only that (he was not cap;<ble of being navigated home 
with her then cargo. Le BLtic]. While the fubje£l- 
matter is in the form of a (hip, though wanting repairs, 
which, perhaps, it might not be worth the owner’s while 
to make, would not the provifions of the regider a6ls 
continue to apply to it, if it were in a Britijb port ? Lord 
Elltnborough. Mud we not condder under the regider 
a£ls, whether the vtflcl were fold as a (hip, capable of 
repair, or as a mere wreck ?] 3dly, As to the jurifdic- 
tion of the W. A. Courts to order fales in fuch cafes; it 
lias been frequently exercifed of late years, though 
there is no exprefs adjudication upon the point. The 
words, however, of their commifTion are very large and 
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general, extending to all fuitan &c. to all cafes of wreck 
and dereliA. If, then, the captain could not fell, and 
did not think it was worth while to repair^ he mud 
abandon the ihip; and then it is clear that the Admiralty 
Court would have jurifdi£kion. This conGderation forms 
fome check on the abufe of the power i for the mafter 
inuft fubmit in the Grft inftance a cafe to that Court, in 
which he would be obliged to abandon the (hip, if he 
were not empowered to fell it. [Lord FUenborough, 
How can this be conGdered as a dereliA on the high 
feas, which was in port and under the captain’s control 
all the time ?] Sir Wm. Scotty in the cafe of the Gratis 
tudiney feems to recognize the pra£fice as exercifed under 
the Admiralty juiifdidion. At any rate the defendai^t 
is entitled to be confidered as the falvor of the (hip in this 
cafe i the mailer having abandoned her, and the defend- 
ant having brought her home in fafety; and therefore 
the plaintiff cannot maintain trover, without a tender of 
the falvage. [Lord ElUnborough C. J. If the fale by the 
mailer were a tortious a£l, the defendant cannot thereby 
aci^uire a lien on the (hip.3 No tort was meditated by 
the mailer, and there is no privity between him and the 
defendant, who purchafed under the fale decreed by the 
V. Admiralty Court- / 

Richerdfony in reply, maintained that ^e fale was no( 
a matter of (lri£l neceiGty, fuppofing that to be fufficient, 
as in the cafe of a wreck \ but of uecelGty arifirig out 
of diferetion and judgment. It was uot made, becaufe 
the captain thought that (he could not be navigated after 
fome repair, but that (he could not be beneGclally navi¬ 
gated. It was his judgment, and which mud now be 
t^\cn to have been bis bona fide judgmentj upon the 
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ixpidieney of a fale. But the thing was fold as a (hip 
and not as a wreck} and immediately after, (he was re- 
giftered de novo; which (hews what the true nature of 
the tranfadion was, and brings the inquiry back to the 
original queftion, Whether the mafter cquld, by his own 
authority, or by aid of the V. A. Court, felt the (hip, 
becaufe he thought (he could not be beneficially navi¬ 
gated any further: and if fo, whether the property were 
legally transferred, without complying with the requifi- 
tions of the regifler a£ts P The power of fale in the 
captain is not proved by the claufe in fea policies, em¬ 
powering the captain, in cafe of misfortunes, to fue, 
labour, and travail, for the aflured; for that is infested 
in order to make the underwriters liable for expences 
incurred in fo doing. And as to MilUs v. Fletcher^ the 
fale was ratified by the owners, and being bond fide, it 
was held to bind the underwriters. The regifter a£ls 
have been held to extend to aU fales of Briti/b (hips by 
one Brittfli fubjeft to another; and mull of courfe in* 
elude every fale by an agenU under whatever circum- 
(lances. Commilfioners of bankrupt are not agentt of 
the bankrupt in any fenfe of the word} but the property, 
which is veiled >n them by operation of law, is tranf* 
feryed by (lalutable authority. Suppofing the owner 
went with his (hip, but was not rejident abroad, fo as to 
fall within the precife words of the claufe referred to | 
ftill he could not convey without complying with the 
requifite forms preferibed; fo then mull his agent. The 
only dilTerence between fales abroad and at home is that 
in the former cafe the party has, by/ 17., a longer time 
allowed to complete the regillry: but the agent cannot 
^ve a greater authority than his principal. In confider- 
(be queftipa with relation to the re^iller aAs, the 
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Court cannot enter into any confideration of the motives 
which induced the fale of the (hip. And as to the de¬ 
fendant’s lien for falvage, that can only exift where the 
falvor a£\s for the benefit of the owners^ and not on his 
own account, as here. {_Le Blanc J. If the fale be not 
lawful, the defendant has converted the property by 
ufing it for his own benefit: for he ihipped the home¬ 
ward bound cargo on his own account, and brought it 
home.] 

Lord Ellenborough C. J. then ftated with pui jocu¬ 
larity the feveral points arifing out of the caCej and con¬ 
cluded with faying, that as Tome of them were of great 
and general importance to the mercantile world, and to 
the interells of the country, the Court would take then', 
into mature confideration. And in this term his Lord- 
(hip delivered the opinion of the Bench. 

After Hating the cafe—The transfer of the property 
in the fhip, upon which the defendant in this cafe relics, 
can only be fupported on one of thefe two grounds, 
Firll, that of a valid fale under the decree and commif- 
fion of the Vice Admiralty Court of Tortola^ where the 
fale took place; or, fecondly, on the ground of an au¬ 
thority, either exprefs or implied, derived from the 
owner to the captain, enabling him to fell the (hip in 
fuch a cafe as has occurred. For the former, viz. that 
of a valid fale under the decree and commiflion of the 
Vice-Admiralty Court of Tortolat upon the fulleft in¬ 
quiry we have been able to make, we find no adequate 
foundation in the legitimate powers of the Admiralty 
Court. No indance has been difeovered in w'hich fuch 
a power has been cxercifed in the Admiralty Court at 
home; nor can we find any terins in the Vice Admiralty 
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coinini(non, or any principle upon which that pra£fcice can 
be fuftaineci, (which certainly, however, has obtained in 
the Vice-Admiralty Courts abroad,) of decreeing, upon 
the mete petition of the c^ptain, the falc of a fliip re¬ 
ported upon furvey to be unfcawxrthy, and not repair¬ 
able, fo as to carry the cargo to the place of its dcditia- 
tion but at an cxpence exceeding the value of the Chip 
when repaired. And in refnedt to the latter ground; in 
addition to the other cafes cited in the argument, it is 
exprefsly laid down by Lord Holty in Johnfon v. Shippettf 
2 /.</. Ray. 984., that the mader has no authority to fell 
any part of the fliip, and that his fide transfers no pro¬ 
perty i but that he may hypothecate. But fuppofing that 
it could be fully made out in argument, that the captain 
was warranted by an adequate authority, exprefs or im¬ 
plied, from his owner to fell the fliip, in the cafe of a 
neceflity like that which has occurred j dill, inafmuch 
as the fliip fpecifically fubfids, and is capable of being 
ufed as fuch for purpofes of navigation, and has in fadt 
continued to be fo ufed; we are of opinion that it mud 
be regarded as an objedt of regidration, under Lord Ll- 
wr/w/'sadV, upon any transfer liiereof between party and 
party ; and that the forms required by the regidry adls 
not having been in this cafe complied with, the transfer 
in quedion is on that account void. We feel ourfelves, 
therefore, in a cafe where the falc is found to have been 
bona fide, and made, as it fliould feem, for the actual, as 
well as the intended, benefit, at the time, of all con¬ 
cerned, reludtantly obliged to pronounce it invalid: and 
that the plaintiff, the original owner, dill remains fuch 
for the purpofe of this adtion, and that therefore he is 
entitled to recover in this adlion. 


Poflaa to the Plaintlffii 



CASES iM TRINITY TERM 


ijS 

i8o8> 

' jcatbh ftot, on the Demife of Pride aux Broke, Clerk, 
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againft Edmund Prideaux and Others. 


An eH»te, the 
greater part of 
which was in 
kafci either for 
year| certain 
eiot exceeding 
XI, or for longer 
terms of yean 
determinable on 
Uves, was fet¬ 
tled on fcveral 
tenants for life 
in fucccllion, 
with remainders 
in tail} with 
power to every 
tenant for life 
•* who fliould 
** be entitled to 
«* the freehold 
*' of tite pre- 
** mifes or any 
*< part thereof, 
*• when he 
(houid be in 


JN (je£lment for lands in the pariflies of Padflwf^ 
Little Pttheritkf and St. J^ey^ in the county of Corn- 
nvallf the ledbr of die plaintiff laid one demife on the 
iff of January 1802, and another on the iff of January 
1 8 o 5 : and at the trial a fpecial verdi^ was found* fet- 
ting forth, in the firft place, indentures of leafe and 
releafe of the iff and 2d of January 1718, whereby 
Edmund Prideaux, the elder, conveyed to truftees his 
manors of Pad/low and Ht^yn, in Cornnoall, the advow* 
fon of Pad^aw, and his capital meffuage, farm, and de> 
mefne lands called Guardandria, and other lands fpeci- 
fied, to certain ufes therein mentioned} referring to 
himfelf a power of revocation (except only as to the 
life-effate of Sufannah his wife), and to limit other ufes. 


« of releafe of the 15 th and i6th of March 

«the fame, or in 26, made after the death of his wife, Edmund Pr^ 

•• .my pari * 

** thereof, from deaux, the elder, conveyed other premifes to the truftees, 
A by indenture' for the like ufcs, and with the like power of revocation. 

** tomakeleafes 

« of allorany part or parts of the demefne lands, whereof hr (houid be in the aAual poflkf* 
** fion as afbrtfaid, for any term or number of years, not exceeding ai ]fem, or for the life 
** or lives of any 1, or 3 perfon or perfons: J9 ai no greater eftate than for 3 It vea be at 
« any one time in being in any part of the premifes; and fo as the ancient yearly rent, Ac. 
*< be referved.'* Held, ift, that the power only authorixcd either a chattel leafe, not ex¬ 
ceeding II years, or a freeliold leafe not excce^'ng 3 lives) and that a leafe by tenant for 
lite for 99 years determinable on lives, as it might exceed 11 years, was void at law, and 
was not even good pro canto for the ai years. 

But, the fpccial verdiA finding that; the tenant in tail hid received the rent rrferved by 
filch leafe aceming after the death of the tenant for life who made it, and who had not given 
any notice to quit: held, xdiy, that the receipt of rent was evid^ice of a tenancy, the par¬ 
ticular defeription of which it was for the jury to decide uoon; and for the defeAof the 
fpccial verdia in this refpea a venire de novo was awarded. But the Court intimibd that 
under tlie circumftances of the cafe, and the difparity of the rentreferved, being 4/. ti., while 
the rack-rent value was 60/. a-year; (though one of the ieflbes had been prefented by the 
homage as tenant after the death of the tenant for life, and admitted by the loid^ ftevi^ { 
and the 4/. ai. referved was more than the ancient rent;) a jury would beikran|ly advifod 
to decide anunft a tcioncy from year to year. 

XhcB 
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Then, by indentures of the i8tb and 19th of Off§ber 
1728, £, Prideaux, the elder, revoked the former ufes, 
and in confideration of love and affe£lion for his relation, 
Edmund Prideauxt the younger, and for fettling and 
continuing the ellates in the name, blood, and family of 
’ the Prideauxest he limited the fame to the trttftees and 
their heirs, as to all the faid manors and lands, 
except Guardandria^ to the ufe of himfelf for life; and 
as to Guardandria, to the ufe of E. P, the younger, for 
life 3 remainder to the ufe of himfelf for life { remain > 
der, as to all the manors and lands, to the ufe of E. 
the younger, for life; remainder to Humphrey, the eldeft 
fon of E, P. the younger, for life; with remainder to 
his firft and other fons in tail male in (lri£l fettlement { 
with like remainders to the fecond and other fons of E. P, 
the younger. Next followed a jointuring power to be 
exercifed by Humphrey and the other fons of E, P. the 
younger, as they fhould refpedively be feifed of any of 
the faid ellates, except Guardandria. Then came the 
leafing power, on which the quellion turned. “ Pro* 
** vided alfo that it lhall and may be lawful for the faid 
E. P* the elder and E. P. the younger, and for Hum^ 
phrey Prideaux, (and the other fons, naming them, of 
' E. P. the younger) and for all and every other perfon 
** and perfons, who by virtue of the limitations aforefaid 
*< (hall be entitled to the freehold of the premifes, or 
** any part thereof, when and as he and they lhall be in 
** the aflual pofirflion of the fame, or any part thereof, 
« by virtue of the limitations hereinbefore contained, 
or any of them, from time to time, by indenture made 
« under liis or their hand and feal, hands and feals, to 
« make grants, leafes, or demifes, of or for all or any 
part or parts of the demefne lands, whereof he or 
8 « they 
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•* they (hall be in the a£);ual poflelTion aa aforefaid^ for 
** any term or number of yearS} not exceeding one-and- 
** twenty yearsi or for the life or lives of any one, two, 
** or three perfon or perfons: fo as no greater eftate 
« than for three lives be at any one time in being in any 
** part of the premifeS; and fo as the ancient yearly 
“ rent, or a proportionable part thereof, be referved.” 
The fpccial verdift then Rated the deaths of Edmund 
PrideauXi the elder, on the iR of December 1728, and of 
Edmund PrideauXf the younger, on the loth of ^une 
1745, and the feifin of Humphrey for life. That Ilnm- 
phrey had ifliie the leflbr of the plaintiff, his cldeR fon, 
and alfo Humphrey^ Mafy^ Edmund^ Neville Richard^ 
Nicholas^ Williamy and ThomaSy his other children. U 
then fet out four fcveral leafes granted by Humphrey Pri* 
deauxy the tenant for life, and father of the hffor of the 
plaintiff, for the benefit of his younger children, under 
which the defendants, fome of his younger children, 
claimed j the validity of which leafes under the power 
were now qucRioned. By the firR of thefe, dated 13th 
of January 1792, Humphrey, the father, for the advance* 
ment of his fon Edmundy demifed to T, Prater certain 
of the lands in fettkment, referring timber, mines, and 
Rone quarries, &c. for the term oi gt) yearsy if Edmund 
and Mary Prideaux, his fon anef^daughter, or either of 
them, (hould fo long live; the fa'.d term to commence from 
and immediaiely after the death of Wm. C.ill, or the fur- 
render, forfeiture, or other fooner determination of a 
former cflaie in the faid premifes then determinable on his 
death ; in truR for the ufc of Humphreyy the father, for 
life, and then for Edmundy his fon; referving an annual 
rent of 4/. 2/. clear of all rates, taxes, and reprizes, and 
5/. in lieu of a heriot, upon the refpeftive deaths of 
7 Edmund 
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Edit iund and Mury Pridt-tux, after the commencement of 
the term. The jurors ihcii found that E. PruLauxy 
named in that loife, is yet living; that the rent thereby 
referved is more tlian the anrient j’e arly rent (fi) of ti.'.' 
demifed premifrs; and that at the tii. f of granting the 
Icafe Pall was pofl'efied of the fame prernifes for the 
refidue of a term of cj’^ yearS; determinable on the deaths 
of the faivl IPm. Pa/l and two others, which two others 
were then dcail, umlcr a former leafe, dated ad of No- 
•uevtber 1719, purporting, in rlie body of it, to be made 
between the firll n un" -! Edmuvd Pyhhanx^ the younger. 
Sir ‘John Alolcfivorlh B irt. and I, Gregor Efq. of the one 
part, and- C.brillopher Ball of the other part; but in fa£l 
executed by Sir J. AI. and F. G. (there recited to be 
the attornies of A'. P. the ^nungcr,) in their own names 
only; without naming the faid E. Prideaux in the exe¬ 
cution. 'rhat If^m. Ballf the furvivor of the lives 
therein named, dit-d on tht 25th of April 1803 ; and that 
the premifes thereby demifed arc now worth (tcJ. a- 
year, allowing rough tin.her, to be hr ct rack-rent. 
The fpecial verdirt then fet out three ot' cr Haiilar leafes 
from Humphrey Pridctvix y two of them dated the I3lh 
of January^ and the other on the ittli of June 1792, 
for the advanremtnr t ' others of his younger cliildnn; 
whereby he demifed the refidue of the premihs for 
which this ejedment was brought, for ^9 years, deter¬ 
minable on two lives; two of the term-, to commence 
upon the death of one Elizabeth Alllle-'f, and the other 
on the death of one Samuel Trebilcock^ or the furrender, 
forfeiture, or other fooner determination of a former 
eftate in the Lme premifes; which appeared to have 
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becii granted in a Hmilar manner and form by E. Pri* 
d/anxt the younger, the father of Humphrey, 

The fpccial vrrdi£I alfo fet forth the particulars of 
thofe former Irafes, and it was urged in argument by the 
defend. nt's counfel that thr6e at lead of the four pre<<> 
ceding leafes were void on fpecial grounds, at the time 
the leafes of the i^th of yanuary and i8th of June 
1792 were granted by Humphrey: but as the Court 
afterwards, in giving judgment on the cafe, declared 
that their opinion was formed wholly independent 
of thofe quedions, it is unnecofTiry to date thofe pa,ti- 
culars, or the arguments founded upon them. It was 
alfo dated that Elizabeth Milleit^ on whofe death the 
fecond and third leafes were to commence, did not die 
Jill the aid of 'January iBoo; and that 5 . Trebilcochy on 
whofe death the lad leaCe was to commence, did not die 
till the 7th of March i -09. That the annual rent rc- 
ferved under the fecond leafe of the 13th of January 
1792 was 12/. 6 d. and a fat capon, &c, which was the 
meient >» nt i but that the premifes were now worth, at 
rack-rent, 35/. a-year. That the ancient annual rent 
of 13J. t{d. and a fat capon, &:c. was referved under the 
third leafe; but the preient rack-rent value was 17/. lor. 
n-year. That 2/. 14J. 8//., clear of taxes, &c. referved 
yearly under the fourth leafe, wasf^the ancient yearly rent 
of the premifes} the improved ;ent of which is now 
34/. a year. 

Thu fpecial verdi£l then found that on the death 
of Trebilcock in 1799, Thomas Ball, one of the defend- 
ants, who had before married Mary Prideaux, named 
in the leafe of 1792, entered and was poiTefTed of the 
term thereby granted: and, on the iStli of January 
iSoo, was prefented by the homage as tenant at the 
manor court of Padjlow, and paid a fee on his admilfion. 

12 That 
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That prior to and at tlie execution of the deed of fcttlc- 
inent of the 19th of O^ober 1728 the greater part of 
the finds belonging to the manors of Padjlow and Huf~ 
tyn^ and amongit others the prcmifcs in queftion, were 
out on leafesi either for years certain, not exceeding 21, 
or for longer terms of years determinable on life or lives, 
and a very fmall proportion was in the occupation of E, 
■Pride,luxj the elder, (the fettlorj) and that all the lives 
named in fuch granted prior t ) that fcttlcmcnt, 

were exiindi: beA ro liic granting of the faid leafes of tlie 
fame premifes in 1792 : and tint all tlie lealcs, the in¬ 
dentures of which arc :;cw (of wliieh there are 

many,) which have bct"» ..nted by any of the tenants 
of the freehold in ^ ucfiiion fsnee the deed of feitkment 
have either been for a term of years certain, not cx- 
reeding 21 years, or for a longer term of years deter¬ 
minable on life or lives; and that there are no leafes tx- 
lani, granted by any fii''h tenants, fur the life or lives 
abfolutc of any perfons whonafoever. That Humphrey 
Pndeauxy tl\c father, died on the ill ol May 1795, on 
whofe death the IciTor of the plalutilf became Aifcd of 
the premifes comprifed in tlie deal of iculemcnt of 1728, 
and afterwards received the fever,.! of 4/.:,a., 12/. f d., 
4i/.,and 2/. 4J. Gi/., referved oy tiie laid four leafes 
of 1792, up to Mkhaelmtis 18..5, from the ftveral te¬ 
nants. That the ltd.'r has not given to tlie feveral lelTcea, 
or to the occupicis under them, half a year’s notice to 
quit the feveral premifes; but that before the iftof Janu^ 
ary i8c6 he did give notice to the parties claiming under 
each of the fame leafes, that he contended them to be 
void as againft him. Upon thefe fads the jury referred 
the whole matter to the Court: and the cafe was argued 
in laft Bajler terra. 
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D.viipLiy fijt th«: plciintiff, before he argued the priu 
cl; :il cs to the due execution of the power, took 

up the prcJiiuiiiary objection winch would be made as to 
the want of notice to quit. The value of the premifcs 
to be let at rack-rent is fo difproportlonate to the rents 
referred, that thcfe mull be conlidered to be mere con- 
vsntionary rents ; and therefore the receipt of thcfe rents 
by the lefl'or of the plaintift cannot entitle the defendants 
to the half-year's notice to quit, as tenants from year to 
year, fiipnofing the leafes to be void. 'I'his was decided 
ill V. Bitnoden (<?), wJiich varies from the prcfei.t 
only in one rcTpedl, that there the tenement was 
ci'pyhold j and if the receipt of the conventionary rent 
had created a tenancy from year to year, it w-ould have 
di-ftroyed the copyhold ttmirc. Tlie judgment of the 
court, however, did not proceed upon that ground, 
though it was urged in argument at the hir; but went 
on the general ground, that the conventionary rent was 
p.i!'! on anotlicr account a-id !v^r a dilfVrent confiJoratlon. 
Till-, is net a payment for rent on an Implied liolding, 
but on an exp»-efs holding, which t’a'il-;: how tlien can 
the terms of that exnrefs hiilu'mg he referred to an im¬ 
plied holding, when from :l.e ilifiVrcnce between the 
rent and the value, it is higiily i^carooal.ie that fuch a 
contract could in facl exiit. To entitle a party to no¬ 
tice to quit, he fiiould hold by a title determinable by 
iueh notice. The cafe of Eighi v. Baivden has been 
aiflcd upon in fubfequent cafes at nlil priu-, and no ap¬ 
plication has been made for a new trial. In the cafe of 
Miidmm cn demife of Lora D'.gh v. Sh'rleyf Dorchejltry 

Sum. Af:. tSoft', where the lefibr of the plaintiff claimed 
jC acres of leafehold on a leafe determinable on lives long 
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before extiiidl,on whl>.h a rent of i 3 r. 4 c/. w.»s rtfervsd: 
it appear^il that after tlic lives had run out, the fteward, 
ne-t knowing tliat, lud crninmeil r gul.irly to receive the 
r^r. ,}fA on the days on which it \v:’S referved by tiic 
leafe: wlien-fore it was ohj jii^ed th -. thla payoicnt of rent 
created a teiiincy front year to year, and tliat ihere 
ought to ii.ive hctti a n )tice to cjuit. But 'Ih.inlin li. 
held that it was not nceeiTary : that no contracl as of a 
tenancy from year to year could be prcfum.'d : that the 
payme.ut was made a'lo xnlmtit \ fh it thecife hil 
witliiu the principle ni ll'ij.'t v. J’lie principle 

upon whicli a tenancy from year to year is prefiiincd, ou 
tlie rcC- ipt of rent, i-., tlial tlif* rent is a compenfariori 
for the land ; wl>i.-)i in lliij cal: i; is not; but the true 
coi.fideratioii is i iiiu-r a fine “r natural love and affcGiou. 

If this oL jeclioti be (>nt of th- way, tin’ prliiciii;.! qucllion 
arifes on tlie validity of tiic lour Ical^i. of ■yipzgit.nted 
by Huiiiphtcy PriJ.rr.w the tenant f-'t l.fc und'^r the power; 
the full obj'Giv.n to wld-.h i<', rhit tl cy -'xj ;-h rcverlioii- 
aryh’jfji, c/iUtcd t'> (''.' "men c, net in nrer;" ;.;i. bat 
upon the txpiiatlon of n b rnVvr ismv, lie n ou'd.i;, .ing 
upon the refpi-ddive jir.naiilVs (Itncdfed, r.n i fu.'c 
contrary to the wend-j 1 1 i ol tin: power, vhith 

only enabled tiie ten i’il lor hfe, or )>-t(bi) tnti led (o 
“ the freehold of the preinii'.s or .my pirl tlicrcoj, wiicn 
“ and as he fii.ill be in /.w' p'P'i/Ji.n of the fame or 
any p.art thsreof, ’ to I'r.fe “ all or any pait or parts 
“ of the deme fne hnids ‘.vherr-j he fii ill be in the ticlnal 
p'jJji[fion as aforcf.ild,’* &•’. It is nut encugh. that the 
Icflhr fhouM be in tir: adlinl feifm of the ffeebold, he 


inufl alfo be in t!ie a 'dual noff. dion of tiiul.mdMicf lifnl; 
which he cannot be while there Is a term outPLanding in 
3 prior kiTee= A power to grant leaks geiuraliy will not 
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warraijt the ftr.’.nt of j ledfe in rcvtrfion,€ven in this Ktilv* 
where it Is ru coiMvener on the determination of a pre* 
feiit ciiCiUiui.ij-; inlcreft ; according to t)ie doClrine in 
IVtvivr V. Lcvidoy («), Siavoir!' v. JJawLi/is (^), and Good- 
\-. Fu:iuca/i [c) ■, in whi.h l-itter, though the leafes 
were held good, it \v )S btcaufe they had an immediate 
cornmencementj and were concurrent with the prior fub- 
fifling leafes: but the reafoiis there g'ven (hew that the 
leafes here cannot be deemed to be concurrent. But if 
tliat be ctherwife, the fecond and principal obje£lion i:;^ 
that at law a kafe for 99 years determinable on Jives, 
is not an execution of a power to lenfe “ for any term or 
“number of years not exceeding 91 years, or yor the 
life or lives of any one, two, or three perfons.’* The 
iiitrcdyftion of the word Jlr in the place where it is, fliews 
that the words ** not excffdh:^ ’* do not apply, and are 
not coininued on, to the words life or lives fee., fo as to 
connefl the term or number of years with thofc words : 
the power to Ic.ife is not for any term or number cf 
years, naf gxnrillng 21 years, or ib'C life or lives &:c., but 
cr for the life fee. T he repetition iljcrefore of the •H'ord 
fer disjoins and ftparaics the fcnlei-.ee, making two dif- 
tin£l rhufes ; as was held in Jl'iuitr v. Loreday. Nor 
does the rellritflion “ fo as no greater tfl.ite than for 3 
“ lives be at any one lime in iyt injy?'” fee., extend back to 
the term of ii years, but is referred to life or lives; 
and means that there fhall not be a lenfe for 2 t years 
and a leaf; for lives at once on the eflaie; which might 
othtvwife have been fuppofed to be authorized; ail 
1' dies for years being lefs in the eye of the law than leafes 
fer lives. It -appears then, that there were only two 
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forts of leafes authorized by the power at the fame time, 1808. 
and of the fame prcmifes; namely, a leafe for years not 
exceeding 21 years, and a freehold eftale not exceeding dcm. u»un» 

^ lives ; and the diffen-nce between freehold and chattel PmwiAifx. 
intcrefts, as well in refptiSt of the quality of the eftarcs, 
as in the qualifications of dilTerent forts which they con¬ 
fer, and alfo with rcfpefl to executions and forfeitures, 
is ton notorious to infid upon. Thefe leafes then, being 
neither of the one kind or the other, are not a good exe¬ 
cution of the power at law ; notwitlillanding what fell 
from Lord Mamfuld and Wihmt J. in 'Louch v. Wooljhn 
(^), that whatever was an equitable, ought to be deemed 
a legal, execution of a power ; for both of them admit 
that that was not necefl^ry to the decihon of the cafe 
then in judgment; and they rather teem to hint what 
the law ought to be, than declare what it is.. And Lord 
Hardwiiie, in Pngef v. Ges (^), in I753» and Sir 7 *. Clarke 
in Alexander v. Alexander [c)^ in 1755, (the cafe of 
Rattle V. Pophanty 2 Stra. 992, having b'^en decided in 
173s,) and Lord Kenyony in Doe v. IVelier (</j, clearly 
recognize the diflin^lion between a h gal and equitable 
execution of a power ; which was alfo recognized by 
yvhat was done by Lord Talbot in Rattle v. Pophnm, alter 
the decifionat law. There are feveral aulhoritith inew 
that this is not a good execution at Luv oftlie power in 
queftion, beginning with Wkithih's calc (e), where the 
doftrine i slaid down generally, that if one harli p.ruer 
to make a leafe tor 3 lives, he cannot make a leafe for 99 
years determinable on 3 lives: and this, it is fai«l, fulc 
conceflum per totam curi- m. And this c dc floes nor 1 ill 
within the diftinclicns b; whicli the leafe there was, fup- 

(j) z Burr. 1147. (/j) jlmllyioQ. (f) T,Vt\ •’44- 
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ported: for 6rfl:, this is a reflrl£led power to Icafc for 3 
lives in the body of it j not a general power to leafe, 
reftraincd only by a fubfrquent cmdition : fecondly, 
there is no power here to leafe in revLrHon. The gene¬ 
ral rule ill that cafe is adopted in 2 RoL Abr. 260. 1 . 38, 
&c., and in S.lfb. Touch. 2up, 270 ; and in the fame 
bock, p. 277, it ij faid to have b^'cii tefolved that if 
tenant in tall make a leafe fr.r oy year^ deterEnln^ble on 
3 lives, it is r.oi a good leafe.” The cafe cf v. 

]'cU\,.'n (,/) ill th's court is an e'.pref-' inthority •>: point, 
V. here power being gi'. tn in ,1 inaniape ftli inenr lo 
crery let-ant for life uhen in p.,l]i.,'I'ion to limit tliC pr.*:- 
mifes to his wile for !ier life by way of jointnro. he made 
a !e.»fe for yy years determinable on her death. And it 
n *3 held that Iiowcvei fhe might be entitled to relief in 
tijulty, yet at law it was no execution of the poweri 
the cflates being very oiirercn:; the cn.-* a freehold, the 
other a eliaticl. it is true tlnit Lord loibot fitting in a 
court cf equity, r/terwards fet pp the leafe, faying ihH 
it was not a tlefteiive but a bluttdering execution of the 
power, and made the defend mt pay die cods. '1’Ii.it waa 
on the ground, as fialod by the M.ii 1 ;er c f the Rolls in 
auLcv. Auxasuhr^ ih-i kfs w a« given to she wife than what 
w'as allowed by the power: but tlj^re was no alternative 
in that cafe; no i!ir:6lion of the manner in which the 
tenant for life wms to acl, if he did not appoint to the 
extent of his power, hut did lefs by granting a term of 
years. But here that line is chalked out: If tlie tenant 
for life go to the extent of liis power, he may grant a 
freehold leafe ; if he do not, he mud grant fuch a term 
as is limited by the power: otlierwifc, if the principle 
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adopted by Lon! Talbot, and reco^iiiztii by Sir T. Clark'^ 
in Etjuity, he ijpplicd to this power, Uie words a i years may 
be ftruck our, ami a trrm of 9«; jears ahf.ilute granted, 
as all terms t i jears ar.: in ronrempluif n of law inferior 
to a freehold. A power like this, v’ re t!ie mode of 
granting terms as will as in-chclds is pointed out, is 
cxadly like the powers given by the leglflaturcto tenants 
in tail {a), and i cch fi-i(Uci:l j'erf<’iis(/>), and r.iufl have the 
fame coriftruclion in a deed as on ihe llatute hook: 
and in both thefe tahs it is Gid to luve been re- 
f dved (<•), that a leafe for 99 years determinable on lives 
is fnui. 'i'liis exei:ution of the pow'cr is alfo bad upon 
the fetifeatnd reafcnoflhc thing, and the apparent intent 
of the parties in the (Iced. Tw'o forts of k..ft'S were 
contemplated ; freehold Itafcs, and leafes for years: the 
former indeed are more b^nefitial to the grantor at the 
time of the grant, a icafe for 3 iives being worth much 
more for prefent fale than a Icafe for 2 i ye-rs; but it 
has US inconvcniencies as to the renewal : none can 
take place w'lthout the cunicnt of the leffec, and the 
furrender of his leafe: no conf’urr*'nt cr vcvcirii-itary 
leafe can be granted to any < tiur p-riVn if the KilL-c will 
not renew : the rcmaii'.der-tr.as'. therefore his this chance 
on fuch leafi s. 0:i the other hand, thong!: a 21 yc.ns !■ afe 
be worth lefs for prefent .Qle, yet t!;cre is j nvulnr pudoJ 
of renewal and if the tenant v;i!i not rent w, r.;; vi’i lion¬ 
ary or conrurrent Icafe may be grant; d to aroili -r per- 
fon within the limited period. The tenant foi life has 
Ills choice of thefe two met!>ods of leafing ; but ho can¬ 
not give himfelf the advantages of Loth methods by 
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leafing for 99 years determinable on 3 lives, which is net 
authorized by tlic power; and gives him the advantage 
of rcnewiiig, upon the dropping in of a life, without the 
tenants’ confent, which lie could not do on a leafe for 
lives : fo that the remainder-man is fure of finding the 
eflatc full leafed for 99 years determinable on 3 lives. 
In the cafe of llnitli v. l^phatn (n), the power extending 
only to a fingle life, there could be no prejudice to the 
remainder, man by reverfionary or concurrent leafes i 
which might be the reafon for what Lord after¬ 
wards did in ecjuiry upon that cafe. 

EcJI, for the deieJKhj.ts, As to the preliminary ob.r 
jeihori of the w'ani of nctijc to quit; the generd rule \i 
clear, that the receipt of rent is evidence of a tenancy, 
and in the abfence of any exprtfs ftipulation between the 
parties, the prefurr.ption of law' is in favour of a tenancy 
from year to year; and it lays on the plaintiff’s counfel 
to eflablilh this to be an excepted cafe. But the reafon 
and convenience of the thing, as well as the current of 
authorities, are In fupport of the objedion. The de¬ 
fendants muft cither be trefnaflers or tenants, and the 
leflbr cf th.c plaintiff cannot maintain this ejetflment, 
unlefs he ca*i fliew that they ^rc trefpaflers j but the 
receipt of rent, quii rent, whether more or lefs, for the 
very period included in one of the demifes laid, is an 
exprefs recognition of a tenancy of fomc fort j and no¬ 
thing Is llicwn which determined it as to the other. 
One of the defendants was prefented as tenant, and ad- 
milted by the lord’s fteward fince the death of the laft 
tenant for life. All the reafons which originally induced 
the rule of prefumption in favour of a tenancy from year 

(a) z S(ra> 99*. 

to 
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to year, inftcaH of the old tenancy at will, and which 
require half a year’s notice to quit, apply as vrell to thi? 
as to any other cafe. The tenant is induced by this re¬ 
cognition of his tenancy to expend his time, money, and 
labour in the cultivation of the eftate. Ko fife diHinc- 
tion can be made upon the quantum of the rent paid with 
reference to tbe greateft rack-rent value. Where is the 
line to be drawn ? If it were two thirds, or one half, or 
a quarter of the <i£l:ual value, would that conhitute a 
tenancy from year to year; but if it were.an eighth or 
Icfs, would that fubjedl the party to be treated as a tref- 
pafl'er. The iiiconvenicnce and uncertainty which would 
enfue from attempting now to draw any fuch line, which 
is no where to be found in the books, would more than 
^ompenfate any partial hardfhip which could arife 
from adhering to the general rule. The rents leferved 
and received in this cafe w'cre not cujlomary rents, as in 
the cafe of Right v. Bawden («), which has been relied 
on ; but they mull be taken to have been the ancient 
rack-rents; the very ftipulation in the power that they 
Ihall be rtfr-rved (hews that. At the time of tlie fettlement 
in 1728, the ancient rents were much lefs difj->roportio»i- 
ate to the then a£lual rack-rent value, than tliey arc now; 
but lapfe of time will not alter the nature of the tiling : 
and if thefc were then deemed to be fubflantial and tenant¬ 
like rents, though not the mod which might even then 
have been obtained, when did they ceafe to be fo, and 
become merely nominal, fo as no longer to amount to a 
recognition of a tenancy ? If the remainder man in tail 
had come into polT (Tion within ten years after the fettk- 
tnentof 1728, when the rent referved might have been 
^ 6th or jth of the full value, and his receipt of rent from 
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180S. the then Icflees would have condituted them tenants 
"Z from year to year; at what other period would the neccf- 

dcm. Bmonk fity of giving iioticc to quit have ceafed ? The firfl; leafe 

iigaitijl 

I'biuzaux. referved even more than the ancient rent, (in fadl more 
than double,) which incrcafes the difiiculty of confidering 
it as a mere nominal rent; though the proportion was as 
4/. 2J. per annum, and 5/. in lieu of a heriot, to 60/., the 
full improved rent. The term convnit'wnary rents, which 
thefe are faid to be, has no feparatc known claffification 
in the law : all rents which are referved by the conven¬ 
tion or agreement of the parties exjnefs or implied are 
conventionary rents. But as contradiftinguiflied from 
common rack-rents by the mere difproporticn of the 
value, the cafe of Doe v. Wails (a), is an authority to 
Ihew that the receipt of fuch a rent will create a tenancy 
from year to year. That alfo was the cafe of a defedlive 
execution of a power of leafing, which required the b(J} 
rent to be referved. The bell rent was 60/., and the rent 
referved was only 36/. a year. It feemed admitted tlfut 
the remainder-man had accepted the rent in ignorance or 
the invalidity of the leafe j which the court thought 
made no difierence. A cafe was there cited of Goodtitlc 
d. Ad-janc v. Prer.ticCf Letti^ Surrey Afli:^cs, 1790 } where 
a leafe of copyhold had been granted by the liulband of 
the wife’s land, without her confent, for 41 years, at a 
/W/rent j and after the death of both, the daughter, 
not knowing of the Invalidity of the leafe, had received 
the rent; notwlthftanding which Mr. Juftice Gotdd 
held that no notice to quit was neceflary* Lord Kenyon 
Iiovvevcr denied this cafe to be law j faying that perhaps 
it had pafied without much confiJeration, and could not 
he put in the balance agalnll all the other dccifions: and 

(«) 7 T.ra Rcb, 

all 
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all the court agreed that a notice to quit was nccefiary in 1808. 

the principal cafe. The cafe of Right v. Bawden 

which followed, is very dlftinguilhable from the prefcnt; dem. Brwns 

ift. That was a cafe between lord and copyholder, upon F«tiT/ux. 

a demife according to the tujlom of the manor, which was 

binding on both, reftrviug the cujiomary rent &c., and 

not as between landlord and tenant in the ordinary fenfe 

of the words, upon a demife referring an arbitrary rent, 

which is matter of particular ftipulation between them. 

It was confidered by the court there, that fuch a convene 
iionary^ or, to fpeak more precifely, cujlomary rcfcrvation, 
was not to be confidered as a re/it between landlord and 
tenant i and therefore that the receipt of it could not be 
evidence of a holding from year to year. 2.!ly, There 
was another reafon urged thereby the pldictltf’s counfel 
againft the holding under an implied tenancy from year 
to year} for that mud have been by parol; whereas if 
the land were demifed otherwife than by copy. It would 
have cxtinguiflied the tenure. 3dJy, The leflers there 
confidered the hulband as equiLilly entitled for his life, 
and by confequence that they were cquitaUy entitled to 
the cudomary 6 s, rent; and they had never received any 
quit rent from the widow, who claimed her free bench, 
after his death. 4thly, The Itflbrs had never received 
the particular rent at all; they had only received a grof^ 
rent from their leflce of the parfonage, under whom the 
particular lands were held. 

As to the principal point, the condrudlioti of the 
power; the lituation of the parties, and of the property, 
at the time of the fettlement, is to be regarded in aid of 
the conllrudlion. The property was modly out upon 
leafes for 21 years abfolute, or for longer terms deter- 
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Riinablc on lives- The fcttlement of 17-58 gave E. Pri- 
deax, the elder, (the feltlot) a life-cftate in all but 
Guardandriot which was firft given for life to E. P. the 
younger, with remainder Vor life to the elder Prideauxt 
and after his death the younger Prideaux was to take 
a life ellate in the whole; remainder to his fons in fuc- 
celTion for life, with remainder to their rcfpc£live iffuc 
in tail. There were, therefore, two ellates of freehold in 
feparate poiTeinon in the firft inftance, and the power of 
jointuring enabled others to be created afterward;;, t and 
this accounts for the wording of the power, which is 
framed w'lth relation to the pojje/fion of the freehold of the 
premifes, and not merely to the a£iual polTeinon of the 
la»d itfelf. The power of leafing is given to the perfon 
“ entitled to the freehold of the premifes, or any part 
thereof*^ {i. e. of the freehold of the premifes) “ when 
** and as he fhall be in the aflualpoffeffton of the famej* 
(/. r. of the freehold of the premifes) or any part thereof^* 
(i. e, the freehold of any part of the premifes.) Ths 
power itfelf is “ from time to time^ by indenture, to 
make grantr, leafe/, or demifex (pluraliter) of or for 
all or any part or parts of the demefne lands, whereof 
he (hall be in the actual pofleflion as aforefaidP Thefc 
laft words Itill refer to the lame general antecedent, 
which is the freehold. The power is to be exercifed 
from time to timct not only over all or any parts (of the 
freehold ) of which the leflbr Ihall be in the aBual pojfef* 
fion as aforefaidt but over any parti which looks to a 
repetition of the exercife of the power over the fame parU 
It is to make leafex (pluraliter, not leafe or lea&x red* 
dendo fingula fingulis) of any par/ from time t» time ; 
that Is as each fife dropped, or the years run out within 
a I. Then the pow'er is to be exercifed ** for any term 

M Of 


»74 

1808. 

Koe 

dem. Drum I 
figahft 

Pridxavx. 



IN THE ^ORTY-EIGilTH YeaR OF GEORGE III. 

or number of years, not exceeding 21 years, (/. e. 
** abfolute) or for tlie life or lives of any i, 2, or 3 per- 
fon or perfons.” Tlufe latter words may either be 
read as the plaintiff’s counfel lias read them} or they 
may be read “ for any term or number of years [not’ 
exceeding 21 years, or] for tlie life or lives,” &c. 
retaining and carrying down the hril part of the dcfcrip* 
tion to the lafi: as if the feitior lud f<iid, 1 mean to 
give the tenant for life the option of granting leafes for 
any term or number of years abfolute, not exceeding 21, 
or/sr any term or number of yeurs^ for the life or lives of 
*» 3 perfons. And this wav of coiidrueing the 

fentence is the only one by whi.h eifect can be given to 
all the antecedent words. For there cannot be leafex of 
any one part for different lives, made at different times, 
running together, as an eftate of freelioUl cannot be 
made to commence in futuro; and yet the former 
words exprefsly give a power to make leafex from time 
io time of any par/; which may well be done coufillently 
with all the words, if the power be underflood to war¬ 
rant leafes for terms cf years for life or lives, 2 cc. And 
this meaning of the fettlor is rendered more probable by 
looking to the Hate of the property at the time of the 
feltlement, which w'as leafed in the fame manner; fo 
tl^t a power of kafing for life mull have been fuf» 
pended for a long period. But whatever doubt there 
might have been if the power had Hopped here, it is put 
an end to by the fubfequent words, which control and 
qualify what goes before, and iliew the principal intent 
of the fettlor to be “ Ss as no greater eflate than for 3 lives 
“ be at any one tune in being in any part of the pre- 
mifes.” And this qualification cannot be confined, 
as It has been argued, to leafes for lives; but over-rides 

the 
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j 8 o 3 . the v,]iole p.-wcr of leafing. It could not mean fo as 
' 4 or more livcf* fliould not be running on the fame part 

K)k • l r 1 

d,m. b»m".k at the fame time, becaufe the power w'as before exprefsly 
wlot'fvx. limited to 3 lives, and tliefc latter word? would be nuga¬ 
tory. Ihen it does not fay fo at no more than 3 lives 
be See., but fo as n;greater ejlate. Sec. The fubllancc of 
the qualification, therefore is, tliat any /e/r ejiatc than for 
3 lives might be granted, which was to depend upon the 
duration of life; in liLe manner, a leafc for any number 
of years certain miglit be granted, not exceeding 21. And 
tills is further evinced by the reference to uiy time 
in any par/ r,f the premlfes*,” which falls in with the 
conllruclion before put on tlie po'wer to make leafex 
from time U time c f any par/ ; which, W'itli ri-.fpc6: to 
leafes determinahle on life, could only apply lo leaf^s for 
long terms of years iletcrminablc on life or lives ; which 
are no grat-r, but a i,fs, ejiatc than for 3 lives, 'i'lus is 
alfo 'joiifcr..‘;a to the cunilrudion which mull be put on 
the other qu-.'dlii'j.ition of the power; and fo eti the an¬ 
cient rcr.t, ^'c. be rtferved;” upon which it is clear 
that the ref-Tvaiion of a greater rent would not avoid the 
leafe : then why Ihould the grant of a iefs interejl than 
the power w'arraiits be an avoidance ? Me then con¬ 
tended, that if ilic words were ^doubtful, the conccinpo- 
raaeous and t.ontinu..cJ ails 01 the parlies under the 
fettlcment, do wn to the death of the laft tenant for life, 
w IS evidence to explain what they meant. Upon which 
the fpecial vcrdi£l finds that at the time of the fcttlement, 
and fince, as far as any evidence at all can be traced, the 
premifes have always been leafed, either for years abfo- 
lute not exceeding 21, or for longer terms determinable 
on lives, and never for lives abfolute. But as the court 
appeared to lean againil the coufideration and application 

of 
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bf this evidence, and the point had been recently under 
difculhon) he urged the argument no farther than by 
tefeiriiig to the mtdern aurlinrities on tJie fubje£lj 
Vi'liich are Cooh v. lUth («), T/.v Kinr v. Y/ae luhah'iUnU FKioiAV** 
cjiMhiu'fi (^), Ji^iynbiiin v, G.vv f Hofpifji {‘')y Adoom V. 

Fsley {d)i and Tgptildi'n v. in Chancery (r), and at 

law ( /). 

But admitting the true and only proper conllrucliou 
of the words, to extend the power of leafing to life 

eftates, {till the p^riy in wbof.- f.ivour the power is cie-ited 

nmy take Ufs than he is allowed out of the eftatc of the 
reverfioner, who cannot complain of that; and by Co. 

IJt. 46. a. an eflate for life is in the eye of the law 
a higher and greater eaate than a icafe for years, 
tliougii it be for a thoufand or more.” The plain mean¬ 
ing of fuch a power is to enable the tenant for life W 
charge the remainder-man’s eftale to a certain extent: 
to whatever Icfs extent the power is exercifed, it is fo 
much gained by the latter: and it was not impofllble, 
though unuiual, that one of the lives might have exceed- 
f(j y9 years. Powers, fays Lotd Alansfteldi in Goodtitie v. 

Ftinncnn (^ 0 , af* now a common modification of pro¬ 
perty in l..nd, and as fuch are to be carried into efTea 
according to the intention of thofe who creatw them. 
SofaidLord Kenyon in Penteroyv. Partington (A), though 
judges had fometimes erred in the application. A dif- 
tindlion alfo appears to have been taken (*) between 

(:,) C'.'.vf. 819 . (i) 8 T^-w Btp- 379- 3 H /“"■ *93- 

t,-') 6 F-.f.ym. zsS. (c) 9 339 * f/1 7 *44- 

(r) 573 and Right s.'Thtunat, iBurr. 1446. 

(,;■) 3 7 etm Rep . 675. 

\ i ) Vide lf » P ' in . M ‘'. tic. Peroe ' s , 470 />/. 19. _ 

a p'cHfr. 340 . Fitx.ge'aM v. Lord Fduconbirgt, hitzg. a 14 - *» 9 * Faiewil- 

eafi, 6 R.p 31 atitUldc C^veir/ry C.vtfifrj,g Mdd. t^. 
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powers referved, as in this cafe, to the owner of ihfi' 
eftate, or to one who would hive been heir to it} which 
are always to- be cooflrued favourably for fuck perfons i 
and powers given to a* ftranger, or to incumber a third* 
perfon’s eftatc y whkh arc alWays conftraed ftrt£lt]y: 
but in no cafe can iff be permitted to a party to complain- 
in a coiHt of juftice, that lefs has been taken from him 
than might have been. It is not pretended tliat a leafe 
might not have been* granted for Icfsthnethan ai years 
abfolute (a), or for fewer than 3 lives, or for more than 
the ancient rent: then why not for lefs than one life, as 
for years determinable on a life which might ftirvivc the 
term. A icafe for 21 years^ determinable on a contin¬ 
gency would be a leafe for years not exceeding 21. So 
fhe leafe might have been for one life determinable on a 
contingency, as upon the failure of another life, or any 
other event: yet that would not j[lri£lly be within the 
Words of the power. But it is faid to have been decided 
upon authorities that under a power to Icafe for lives, a 
leafe for 99 years determinable on lives it bad. All the 
authorities concluding with that of Rl2^^k v. Popham arc 
refolvablc into and depend upon IVhitbck'^ cafe {«), to 
which they refer, where the polition in quedion is a mere 
obiter dictum: for the power to^cafe there was general 
with a provifo that the leafe ftiould not exceed the num* 
her of 3 lives at mod; and under that a leafe for 99 years 
determinable on two lives, io commence after the death or 
determination of a preceding edate held upon another 
life, was held a good execution of the power. It is true 
that the didin^ion was there taken, that the power to 
leafe was “ in the beginning abfolute, aflirmative, and 
indefinite •,’* and that the provifo afterwards came fay 

(«) Brttn V. Bsuhtn, 3 K:h. 746. {!») 8 Jt.^. 69. L 
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way of qualification. But the intent of the parties is to 1808. 
be taken from the whole of the deed taken together, 
and not from tht pofition of its parts : and great flrcfs is 
laid throughout that very cafe upon the intention of the PKiotAi-x. 

parties. And Lord C. B. GUbertf in his treatife on 
leafes (<j), after mentioning Whitkd\ cafe, adds, “ Ic 
** wasfaid by the judges in 3 ICeb. (i), that the condruc- 
** tion in li'hiuock'i cafe, that a perfon having power to 
** make leafes for 3 lives could not make a leafe for 
“ years determinable on 3 lives, was too nice, and cx- 
** prefsiy contrary to the intent of the parties.” The cafe 
of Rattle V. Po[)ham (c) is the only exprefs dccifion upon 
the point of law ; which docs not appear by the different 
reports to have been much debated either at the bar or 
on the bench ; but to have proceeded upon the dl£lum in 
Whitlock'^ cafr, which was the only authority cited at all 
bearing upon the particular queftion. The propriety of 
that dccifion, however, has been ftrongly fliakcii by what 
fell from Lord Mausjield in 'Zhu/j v. JVvcl.hn [d ]; who 
fays that “ Lord Thibet ^ arguing from the fame premifes, 
the power, and the leafe, without any other circum- 
“ (lance, keld the leafe tu be wanatiTed by tie power f &c. 

And this is coiilirmed in fubftance by the Mailer of the 
Rolls, Sir Thomas Ci'arket in ^‘fiiwanehr v. Alexander (e). 

But it is contended that there is a dillinckion betwcni 
a legal and an equitable execution of a power. Jt is 
difficult, however, to underdand the grounds of fuch a 

(<i) 3 Bac. Ahr. 151. tit Leajes. 

(i) Tlie mvgin of Gvnltim't eHiiion ot Bat. Abr. refrrs to p. 74S. 
where this exprefTton i» not to be found; but y«r« and Tti/ipm, judges, 
lay generally, on the flatute of leafci, avoiding Icafv^ oiherwife than fur 
}Jivei or a 1 years, that a leafe for tefi is goad. 

(f) a Stra. 99a. and Cun. Rrf, tea. (a’) a Burr. 1147. 

(e)a^e/:644. 
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i8c8. iliniiicllon in conftruin^ the words of any iidliuin^nr, 
' ^ ’ Courts of equity, as well js of law, proftfs to coiilUac 

«kit) i.KHNE all inArumcnts according to the inteiiilon of the parties^ 

Pkii>£«ux. to oc collected from tne words and fu‘'j.t,l.njaiier of the 
iiiilriinients thcmfclves. How then can there be an ac¬ 
knowledged dlfTcrent rule <■» ct-nilrudiun tf tl;e fame 
v'ords on cliircicnt fitlts of the liitil. Loii* M.iViJljhlt hr 
'/jouch V. Wo:l,'hr?, adopting tlic argumetit t f Mr. Dun- 
fi'tiig, cxprti'sly denivs any fu.h ditlinCiici., and fays that 
“ ichativir is a goodgt'nver or c^cciithn in cq’iii\, iJ., Jhiiuie 
(of ufes) mahi's gad at lunu.'* And lydinot J. agrees 
with him. Lord Mansfu-Ll alfo dilUiigr.injed powers of 
this fort from mere ii^gal pow'.rs intrfd.aced by il.nu!/; 
fuoh as leafcs by ectlihafticol peritM's ('r tiot.mt^ in t.n!. 
Though it do^s nor appear by any «,'pri-l'.i (hcifi.rn t!;.’: 
leafes ior 99 years determisiable on lives are not within 
the ftatutes regulating fuch It afes. L rd il. li. (ii//iLi / only 
fays (fl) that fuch Icafc-s "Jrt’U not gt od v-’Iiliin the Hi- 
tutes:’* and he thinks afterwards that liit y wonld be good 
within the ftat. 33/i. ti. r. 2 d. nin'n t!n' T'-aioiting ia 
Whitlock's cafe; and he clf-s Snn.'/j v, TrauLr^ Cr.. 
Car. 22., where a leafe by hi.iharn! and wiL- of the 
wife’s lands for 60 years, if h hug iivc^ was 

conHdered fufficient 10 bind lurA’-irtii ) tlmr Uati'. - And 
in Threadneedle s, l^yiclam [b] Lord /-/.".v and veil of 
the Court faul they would not- then diipu.e whither a 
bifhop’s Icafe on the ftat. i Elh., c. ic>. tor ,i) yc-ars do- 
tcrminable on 3 lives were good ()r not. Lot at ai.y rate 
this cafe is diftingulflrable from that of Rjtih v. Pophniu, 
by reafon of the latter words of ilie p.-v.-cr, ** Ho as no 
greater ejlate^ &c. which ride ever and qualify the gram- 


(«) 4 U*t. 69. tuU 4. 
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ATiatical flri^lnefs of the former words, and give the 
tenant for life full fcope to grant anyleafe determinable 
on live®, Icfs tiian an eftatc for 3 lives. And fuch ap¬ 
pears to have been the opinion of the Court in that cafe 
from IMr. KWs Mo. note of it •, which in the main 
agrees M'ith the report in hut a('(ls,/;er Cmiantt 

“ If the power had been general to nvovidc for a 'w\{f‘yjc 
ns that he ihd nzi malr a r re,iter f/hii:' than for life \ be- 
“ caufe an cflatc ter ye.’ri detenninahle on a life a h.fs 
eflate, fuc.Ii an noght h.’ve l;ecn rriifed by virtue 

** of the hatter power, w/nclj autlr’ris'cs the creation 
“ of any eft.ue ih u is i.ot greater thjji an cllate for 
life,"’ &c, 

Hnppcfuigjlrrvvevcrjl^’.e Icjfcs 10 Ire goodtothe extent 
of them, at any r.nii- ;!vy .ire g'.od lor 21 years deterrnin- 
iibie on the lives *, i’oi (till th. y will be Icafes for 21 years j 
and t)ie cxcclt, i;. annapM upon the face of them. In 7 .ouch 
V. IVoofoti J.t^rii Mnnfy'hl fuid, ronfidtring powers 
Lroucht into the cot>>ni n J.iv/ by ri.e. ftatute of ufes as a 
nn.-de of ownerfliip or property, “ no doubt could ever 
“ have been made whetliLr a man might not do lefs than 
his power: or if he did ;,;cv, whetiier it fliould not 
“ be good to the extent of liis power.” In Alexander v. 
Ahxander {p) Sir ^hshun CAmke puts tl.e Ciife, “ fuppofe 
“ a power to h afe for 21 years, an I h.e Icjfes for 40 ; 
“ that fhall be gooa for 21, becaufc it is a complete 
<* execution of the power, and it .ippears how much he 
“ has exceeded it. If the. Court can f^e the boundaries, 
** it will be good for the execution of the power, and 
void as to the excefs.” So Lord Kenyon^ when Mailer 


iSi 

1808. 

Roe 

deni. tiRL'NF. 

tigainli 

PsiOX/IVX, 


f d % Eurr. 1147. 


{/) 2 ;v. 6.4* 



182 


CASES IN TRINITY TERM 


1808. of the Rolls, in Pitt v. Jackfon (a), corifidcrcd that the 
" " ' exLffb only ia the execution of a power was void. The 

J r 

dtin. Bri'ne fame principle was alfo laid down by Dyer}, in Philpotf^ 
VtStAvx,. caff' “ where a man bath a warrant to do a thing, 
« and he doth it, and more, fo as he exceeds his war- 
“ rant; yet it is good for that part which is warranted, 
and void for the reft.** Mr. Parker had power to raife 
7000/. for younger children by deed or will j and by will 
he charged the premifes with 8coo/.: and decreed (c) 
to be good for the 7000/. In Parry v, Boiven [d) it was 
rcfjlved by Tord Chancellor, that where a perfon hath 
power to Icafe for to years, and he leafeth for :?o yea/s, 
the leafe Hull be good for 10 years in equity: and he 
fiid it had been fo fettled feveral times in that court. 
Cwuit' of law arc in the conftant pra£lice of applying 
the fame principle to awards: if an arbitrator has ex¬ 
ceeded his authority, and the mcafurc of excels be appa¬ 
rent, award is held good pro tanto. 

Then 43 to tiie objcAioii of this being a reverfionary 
leafe ; if ttic tenant for li!c could demife at all for more 
tlian 21 years determinable on lives, there can be no objec¬ 
tion to f.ich concurrent chattel leafes for lives, nor exeted- 
ii.g 3, which are all running out at th* fame time ; 
though the one bp not to commence in poflclFififi till llie 
determination of the other. Jl ^lere could be no objec¬ 
tion to demil'e for years determinable on the lives of 
A. B. and C. to take fever.illy in fuccelhon, in the fame 
inlUume.nt ■, what diiTcrence can it make that they take by 
diin-renl iiiftruments, or at different times. If the 3 lives 

LVo. Chau. Caf. 54. {b) M, Elia, in C.B. %Lfon. a<5. 

(.-'i }‘i.rker v. Father, in 1714, Gilb. i/. Cajt ]63. and cited by the 
Court in CiViKi’-y v. Coventry, 1 Stra. 6 o^. 

(</) 3 Chan. Rt,/). 11. 

be 
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< 4 »e confuming at the fame time, the reverfion U not bur* iBo8« 
thcned beyond the terms of the provtfo. The conftruc* — 
tion contended for would put the landlord in-the power deir.. Bkvnr 
of the tenants, and compel him to purchafe their farren- 
der of the former (.(late, previous to every renewal, with- 
■out any benefit to the reverfioner. But even upon the diTa* 
hling Ratutes, which have received fo firi& a coii(lru£lionj 
it has been long fettled that concurrent leafes are good; as 
ill Co. Lit, 45. 4 Bac. Abr. 64,5, 6| and the cafes there 
cited. Concurrent leafes under powers to leafe in poffef* 
fion for years certain, or determinable on lives, have alfo 
been exprcfsly held to be good, in fPSuter v. Loveday (a)^ 

Read v. Najh (^), Fox v. Cottier (e), Coventry v. Coventry (d), 

GoodtitU V. Funucan (</), and Doe v. Calvert (e). And 
the legality of fuch leafes was aflTumed by the legiflature 
in the a£l for regulating the granting of the rolls leafes (/}, 
which controls the exercife of the power to within 7 years 
of the expiration of the exilling leafe. In the firlt men¬ 
tioned of thefe cafes it was eonfidered that where the leafe 
depended on the duration of lives, they muft from the very 
nature uf the thing be concurrent and not reverfionary. 

The leafe eftablillied in bFhitloJs's cafe was a concurrent 
leafe. 

Dampier was heard in reply at length, and obferved 
as to the argument that the leafes were good at lead for '' 

21 years, though void for the excefs, that it was only a 
rule of equity, which had never been adled upon at law. 


(<i) Carth. 4*7. and 5 Mod. 381. {!>) 1 Lton. 147. 

(<) (rf) Ctm. 313. *t) 565—572. 

(/) * 376. Cf) Vide tVilJtn v. Sir 7. SerjcH, 4 Burr. 1976. 
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iBoS. 

Rob 

4ein. Biukc 
aga'mji 
Phiubaux. 


The Court dire£Iecl the cafe to' (land over for confide- 
ration : and in this term 

Lord Ellendorough C. J., after dating the fub? 
dance of the fpecial verdicL delivered tlie opiziinn of the 
court. This verdict funilfltes two quellions the one, 
whether thefe four Icafcs were warranted by the power \ 
and the other, whether a notice to quit was in thi'< CNfe 
neceffary. Two objedliuns have been made to the Icafesj 
one, tliat they were to commence in futurn, ;.nd there¬ 
fore fuch as the power did not warrantj tlu v.Jher, that 
the power did not autlionae any Icafe for years w'hi^h 
might by poffibility c\cced 2i ; and if wc are of opinion 
that the latter is a valid objciStion, it is unneedT ly to fay 
any thing upon the fornaer. The power ainhoii/es the 
grant o) cither a chattel, or a freehold It.ife ; the former 
Hit to exceed 2 i years, nor the l.aier three lives; it i'j 
in the alternative to grant citlicr the one, or the otiier, 
bat not both i fo that the fame premlfes cani ot at any 
one time be under leads both for years and lives. It 
was held in Elmers e.afe, 5 Co. 2. and Morkr v. Wright^ 
JiUot 253, 4. that undtr fheft.it. 5 Ellz. c. 19. f. 5. 
whii h vacate s all bifliops’ leads, except fuch as are for 
21 years or 3 lives, the fame prernifes c.'niiot he nn.ler 
leafes for years and lives at the fame time : and it flumld 
feem equally ohje£ticnab!e under ftfch a power as thi's. 
If this be fo, it may make an eflentlal difierence to tlie 
reverfior.fr or remainder-man, whether the prcmii’es are 
let for ti.rec lives, or for yp years determinable upon 
three lives. A chattel Icafe m iy be pr.-nted pending a 
prior fubfiftir.g one, provided it be within the limits of 
the powfi, ndprovidf'd it i:ivc no beneficial intcrefl 
during the continuance of the fubfifling leafe \ but fo 

lpn§ 
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iong as there is a freehold Icafe in efl'e, a fecoiid free- 1808. 
hold leaf- cannot he granted. The right ot granting a 
fecond chattCil leafe v. .is fettled in Rfnilv. NaJ/j, t Lccn- de.n. tiMcsa. 
14B, and is recognized as law in Gcodtitfe v. I'uuiuau^ 

Dmgl. 3, Ed. 57^: but .t (Vcoiul freehold leafe c.innot 
be granted, becaufe it mull be to take effeft In future, 
and a freehold cannot be crnvey^ul unlefs it is to t-ikc 
tll'ccl in prafenti. 2 WUs. t^d. If a leafe therefere 
were granted for lives, no further leafe could be granted 
till that leafe were determined ■, not a chattel leafe, bc- 
canfe the power does not admit of the fame premif.s 
being uniler a chiiH'-l and a freehold letfe at the fame 
time; nor a freehoM leafe, beranfe that would be to 
commence In futuro ■. v.licrcts, it theie were a chattel 
Jeafe for year.', determinable npon three lives, and one 
Cl the'i'e lives w eie to dr.«p, a feeoinl chattel leafe fora 
new life, in .additlrn to the other two, might be granted 
during tlie continu.mcc of the full. VV lu never a life 
thtrefore dropped, there would he this tfluitial difference 
bctweeti a frccholu ami .1 clnttc* leafe, that, upon the 
former, no new life could oe added, unlefs the termor 
Would furretider the hril leife ; whrrcas, upon the latter, 
a new life might be add; d without uny fuch furreuder. 

In the one cafe, therefore, am important advantage would 
accrue to the reveifioner or remainder-injii, if the ten¬ 
ant for life and the ptrfon iiitiilctl to the fiiil iedetould 
not agree upon a furrcncltr; in the latter, fuch advan¬ 
tage would l.e wholly loft. Attending, therefore, to iJiis 
material difference bet ween the two defciiptions of Icafcs, 
can the court fay that when the power ufes terms appli¬ 
cable to one of them, the party is intitlcd at his option 
to grant the other ? Can the court fiy that the perfon 
who created this power had not this diilcrence in cor- 

^ templition] 
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3808. tempUtion, and did not intend the reverGoner or remain- 

^ der-man Gmuld have the advantage which might refult 

Roe _ 

dean. r>Ki;vE from coiiGning the tenant for lile to that fpecies of ieafe 

PhiLaux. which the power exprefsly mentions ? In Whiielock'% cafe, 
8 Co. 69 b. this very point was conceded by the whole 
court; and if that cafe be law, the queftion here is at an 
end. In that cafe there was a general power to make 
Icafes, fo as they did not exceed three lives or 21 years *, 
and under that, a leafe for 99 years determinable upon 
3 lives was adjudged good ; becaufe the only rcllri£lion 
in tlie power w is that the leafe fliould not exceed 3 
lives or 21 years; and a leafe for 99 years deter¬ 
minable upon three lives is a leafe not exceeding 
ti rce lives. But a diiFcrence was taken between a gene~ 
n/power, not fpetifying the kind of leafe, but adding 
a reilriclion to limit the extent of the Icafes; and a power 
particularizing the /pecks of leafe to be granted ; and it 
was faid tint if one hath power to make a leafe for 
*• three lives, he cannot make one for 99 years detcr- 
mijiable upon three lives; quod fuit concefltim per 
“ totam curiam.” This pofition, though not the point 
decided, is adopted by Lord Solte in his abridgement, 
vol. 2. p. 260. pi. 3. and by Doddridge J. in Sheph. Touch. 
2^.9. In Rattle V. Pophamf 2 Str. 992. it was adjudged 
by Lord Ihrdiuicke and the other>judges of B. R. that 
a power to limit an eGate to a wife for life did not, ajt 
law, authorize the grauting her an eftate for years 
dctcrmin.'iblc upon her death: and, according to the 
report of this cafe by the late ]Mr. Ford, the Court re¬ 
cognized the diGin£lion laid down in Whitelock*^ cafe 
between fuch powers as particuLrize the fpecies of 
leafes to be granted, and fuch as do not. It is true that 
after the deciGcn in Rattle v. Pophqm in K* B. Lord 

Talbot 
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Talbot fupported that leafe in equity ; and in 2 Burr.i 
Lord Mansjield throws fomc difcredit both upon 
IVhitelocliS cafe and Rattle v. Popham : but in Shannon 
V. Breadjlreett Reports temp. Lord Redefdale 66 to 71. 
TLord MansJieltT^ obfervations arc canvuiTed by Lord Re- 
defdaley and the determination in Rattle v. Popham is ap¬ 
proved of by him. And after full knowledge of what Lord 
Talbot had done after the deciiion in Rattle v. Popham, 
Sir Thomas Clarke when Htting {oi\tOxA Hardivlche appears 
to have conlidered that decifion right. In a Vef. 644. 
he fays ** Suppofe one has power to jointure a wife for 
“ life, and appoint to her for 99 years if (he fo long 
** live; as in the cafe of Mr. Newport ; at law it was 
“ held in B. R, to be void, but in equity good pro tanto,*’ 
It is therefore our opinion both upon principles and upon 
authorities, that as this power authorifed leafes for 21 
years or three lives only, the Icafcs in qiieftion, which 
arc for 99 years determinable upon three lives, are not 
warranted by it. It was argued that the Jeafes if not 
good for the 99 years, might ftlll be good for 21 years 
(liould any of the lives fo long continue ; but it is fuHicient 
to fay that no authority was cited to (hew that a court 
of law has ever held itfclf intitled to confickr fuch aleafs 
as good in part. 

Upon the 2d' queflion. Whether a notice to quit 
were in this cafe eflentiah we are afraid the fpecial 
verdi£l docs not enable us to decide the point. The 
receipt of rent is evidence to be left to a jury that 
a tenancy was fubfifling during the period for which 
that rent was paid j and if no other tenancy appear, the 
prefumption is that that tenancy was from year to year: 
and if there were a tenancy, it is not for the court to fay, 
whether it be continuing or ended. In Roe v. If^ard, t 
id* Black, 97* where tenant for life made a leafe, and 

died. 
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Roe 
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died, and the rCfiiaind* r-man received rent from the 
leflec for two jears ; tlic j):iyn»ent on ihc one hand, and 
the reeeii't on ihe ether, were confiucred as evidence of 
an agreeiiitiit for a tenancy frorri year to year upon the 
terms contained in the leafe. And in Doe v. JKaitSy 7 
liep. S3, where tenant for Jife made a leafe not 
v/arranted by his power, and the rcniainder-man received 
t’r.e rent referved by It, this Court Ik Id this receipt evi¬ 
dence of a tenrn< y from year to year between tlie leflee 
and the remainder'io-.'.n j notM i diilanding a cafe of 
Goodtitle V. Prentisey in which C'.uld Jullite ruin'd the 
contrary : and the jdiir.till' hr.vin^ been nonfuited for 
want of 3 notice to quit, tJie lioiiriiit was confirmed.C t 
has been argued that the ^rrcjit difj'iopoi-tion between the 
rents referved, and t!.c rerd value, will en .ble us to fay 
that the receipt of the rentr did not ert ate a tenancy 
from year to year; and Rn^ht v. Paivde/t, 3 260. 

has been cited to fati&fy us it tlid noi. Tn R'S'-'f v, liana- 
4 eny liowever, there was no proof that (he lord kttew of 
the payment; for it was made to his lefice ; and that 
was a fpecial cafe, not a fpecial verdief : and asic was 
obvious the jury nigilt have bem directed to draw a con- 
clufion againlt a tenanej from year to year, the pjym nf 
being made with reference to a fuppofed fctiancy of an¬ 
other kind, the Court might not think it rncLlTary to fend 
the cafe back to have that conclufion drawn. This is u 
fpccial verdi^, upon which if \vh.4t the jury has found be 
evidence, and fulTicier.tly material not to lie rcje£led as 
furplufage, the court cannot draw tlie contlufion of fa£l; 
which is to rcfult therefrom, however palpable it may be 
what that concluHon ought to be. As to the difpropor- 
tion between tlie rent and the value, the verdi£l does not 
^naUe us to fj^ what that difproportion was during the 

period 
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period for wMch the rent was received, hecaufe it only t8w8, 
finds what was the value at the lime of tlie verdiiSI: but "uTT 
if the dif.jioportion at the time lor wliii h t!.e rent was ***'^'f‘* 

* ^ agautp 

received were ever fo clearly afccitaiocd, we could not Tkidhux. 

upon it, becaufe it would only furnkh j^rouml to in - 
duce a jury to «lecide ag-ainll a tenancy. The receipt of 
the rent is fom«; evidence of a tertancy upon lhat evi¬ 
dence it is peculiarly the province of the jury to decide 5 
and though they would probably receive a very ftrong 
iilredlion to decide sg^i.u); a tenmey, yet tlncy only can 
decide it: and unlefs :h.; deiVnov-ui', therefore, will 
confent to flrihe out from the fpeciai verdh‘l every faiSf 
which can be deeaied any evidence of a tenancy from 
year to year, we are of opinion there mull be a venire dr 
novo. 


Bourns Taylor. 


lintliT’s 


R ESPASS for breaking and entering the piaintliT’s 

clofe, part of the North Farm, otherwife Lonu/had Tt-cioidofa 

nniior, as furh, 

l^armt and another clnfe, part of the Town Farm, in the *i >'> no ii;:!ir, 

townfliip of B>,u'kworihy in the county of Norihiimbtrlaml^ ti.m, tocntei 

and fubverting the foil, and digging and boring the fame, l,aislv'iih.n ifi! 

&c. The defendant pleaded the general iflue and fix fpecial wi'.l!![[’11^/0 are 

juftifications of the trefpaffes, as fervants, and by commjnd 

of the Duke of Northumberland. The i ft of thefe flated that tor anct 

work t!.c 

the Duke, at the times when, &c. was and is feifed in fee and tin copy- 

lioidd in.'iy 

maintain trcfpafs againtl him tot fo ''oin^. 

But where the defendant jutlified under the lord* a$ being Ittfid m icl of the vein, of 
coal lying under the copyhold tenements, togaU-r -wiii the Hh^ttv tf bsrt''.g fat andgittiei^ the 
tealy &c. it is not enough for the plaintiff to reply that as well ail (lit vtins of coal under 
the laid clofes in which, &c. as the isft ol the foii within and under the l.imc, had imme- 
ITiorially been parcel of the manor and demifed and demiftable by copy, fcc with.out any 
cxweption or lefervation of the coal, &c ; unltfs he aUo traverfe theof working the 
mines: becaufe the plea claims fucii libeity not mcirly as annexed to the feihn in Ice to he 
KXeri.ifed when in aAual pofllflion, but as a prefent liherry to be cxcrcifid during tin 1 oc- 
tinuanceof the copyholder’s .llstt; and rliertf.>rt the rcpJj.atioii i» ordy an aigu-ntis ..tise 
dmiial of the liUriy, and Joes not bonlefs and avoid it. 

of 
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of the manor of Tpemmth^ with the appurtenances, in 
the faid county, of which the clofesin queftion have im- 
memorially bcin parcel and copyhold tenements of the 
manor: and that hy reafon ihc’^eof the Duke was entitled 
to all mines and veins of coal in and under the fame clofes, 
&c. and to bore for^ ond get fuih mines and veirts 

of coal. The 2d jullification dated the fame right in the 
Duke, he making and allowing to the copyhold tenants of the 
faid clofes in which, &c. ?n(l ihcir tenai t' and occupiers 
thereof tefpedlivcly a reafonable fatisfailion and vompenftw 
fion for all damages done or cccafioned to them refpedlively 
by fuch boring for, digging for, and getting fuch veins 
and fcams of coal as aforefaid. The 3d ftaled that the 
places in which, See. fiom time immemorial have been 
pared of the faid manor j and that the Duke is /eifed in 
fee of and in the veins and feams of coal lying within and 
under the copyhold tenements within and parcel of ihc 
fame manor, together with the liberty of boring for ^ digging 
for, and getting fuch veins and feams of coal there, and 
of doing all fuch a^s as might or may be neceffary for thofe 
purpofes, or any of them. The 4th dated the fame 
light in the Duke as the 3d, he making and allowing to 
the faid copyhold tenants, £cc* (as dated in the 2d judi- 
dcation) reafonable fatisfadion add compenfation for all 
damages occafioned to them refpe^ively by the boring 
for, digging for, and getting the faid coals, and the doing 
fuch necedary a£ts as aforefaid. The 5fh and dth judi* 
fications were like the 3d and 4lh, with the additional 
allegation that the Duke was alfo feifed in fee of the 
manor of Tynemouth. 

The plaintiff demurred fpecially to the drd and fecond 
judidcations, becaufe they do not allege as a faSl that 
the Duke was entitled to bore for, dig for, and get the 

6 coal 
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coal within or under the copyhold tenements o£ the x8o8 
manor, but alleircs that he was fo entitled as a confequenee ~ 

sf law^ ariHng from the fa£i of his being feifed in fee of sgmnjt 

the manor: and becaufe thofis pleas do not (hew how avlo*' 

the Duke*s fuppofcd right to bore for, dig for, and get 
the fame coal, or to enter and dig in the clofe, &c. for 
that purpofe, arofe; whether by cudom, prefcription^ 
grant, or how other wife. And to the other j unifications 
the plaintiff feverally replied that as well all the faid 
veins and Teams of coal within and under the fame clofe 
in which, 5cc. as the reft of the foil and ground of and 
within and under the fame, from time immemorial have 
been parcel of the manor, and demifed and demifeable 
by copy of court-roll, &c. without any exception or refer- 
vation thereout or therefrom of the mines or /earns of coal 
within or under the /aid clofes in whichf or either of 
them or any part thereof That before the faid Duke was 
fo feifed of the faid manor, the late Duke was lord of 
the fame, and feifed thereof, and at a court baron, &c. 
granted the faid clofes in which, &c. to Sir Mathew- 
White Ridley Bart, and Charles Brandling £fq. to hold to 
them and their heirs at the will of the lord, &c. and the 
furvivor of them demifed to the plaintiff, &c. The de¬ 
fendant demurred fpecislly to thefe replications to the 
pleas, becaufe they do not dire£lly trarerfe, not confefs 
and avoid, the matters of the faid pleas, and are argu¬ 
mentative and not iffuable. The cafe was argued in the 
laft term. 

t 

Hoiroyd for the plaintiff. The principal quefflon is, 

Whether, without any fpecial cuilom, or fpecial refer- 
vation of the mines, the lord has a right to enter upon 
the copyholder’s land and dig for coals there, either 

with 
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ipi 

j8o8 . with or without roaV>t»;; him compenfation for the Iif- 
jury done to the fuji 'Ce. The defendant by his pleas 

^nrRKK ^ 

.tgiiiiifi admits the lands to bo copyhold; and the plaintiff by 
his replications to fi."i;re of them alleges that they have 
been immemorially d-^ nifeable by copy, without any re- 
fervation of the mines of coal. Where there is a grant 
of the land itfclf, all <{bove and below the furface pafl'es 
with it (fl), unlefs fpeci/illy referved. This indeed is not 
the nature of the copyholder’s ellate; for without a fpe- 
oial cudom he cannot dig the mines under his copyhold; 
nor can he cut trees, except for fpecial purpofeS} as for 
repairs, or toppings and loppings for fire-bote ; becaufe^ 
not having the freehold of inheritance in him, it would 
be wafte. If the mints were referved out of the grant, 
thdughno wade could be committed of them, the tenant 
digging for them would be a trcfpafTer. Bui where any 
edate or intered in iand is granted, the lelTee or grantee 
takes not only the furface, but all above and below it j and 
no other can break the foil, without committing a tref^ 
pafs upon the tenant’s podedion. If n^inea were opened 
before, the tenant may dig and take the profit thereof; 
which diews that the mines thcmfclves are granted, 
though it be wade in him to dig for any new mine, with-' 
out licence (^). Where the rpines are exprefsly referved 
to the lord, that may be an implied refervation of hit 
right to enter and dig for them: but without fuclt 
expiefr. refervation, or a cudom rel'erving the right to the 
lord, which is equivalent, it would be derogatory to his 
grant to enter and dig wljerc he lias granted the land 
generally. The copyholder i dearly entitled to all the 
profits of the foil, of part of which he mud be deprived. 


(«} I J}/ar. Cm. iS. Saur.in' cafe, is. C*. Im. 54. h 

if 



IN THE FoRTy-EiGHTH Ybar OF GEORGE III. 


m 


if the lord may enter upon and dig the foil for coal, 
which cannot be procured without a great dcftruiUion of 
the furface about the opening of the mine. The lord, 
therefore, having parted with the right of polT* fllon to 
the whole during the time of the grant, muft iiecelTarily 
be a trerpaflTcr if he enter upon the copyliold. The 
general rule is, that every grant is to be taken mod 
ftrongly againd the grantor, within the words of it. 
With refpeil to the particular cafe of copyholds, in The 
Marl of Kent v. Walters (a), Korthey having contended 
that by the general cudom of copyholds the lord might 
cut trees on them, for otherwife, if it were a copyhold in 
fee, the wood would never he cut, which would be in¬ 
convenient ; Lord Hch denied the lord's right; and faid 
that the copyholder had the fame intered in the trees 
that he had in the land. And in Ajimead v. Ranger ( 3 ) 
this Court held that trcfpafs lay againd the lord for en¬ 
tering and cutting down trees on the copyhold ; Lord 
Holt again adirming his former opinion, that the tenant 
had the fame cudomary or poflcflbry intered in the trees 
that he had in the land : and adding, that if the lord had 
a mind to cut trees, he mud compound with the tenant. 
This judgment was aflirmed in the Exchequer-chamber 
by all the Judges: but it appears(c} to have been after¬ 
wards reverfed in the Houfe of Lords by ii againd lo; 
becaufe the tenant could not cut the trees, and if the 
lord could hot, they mud rot on the land; for then no¬ 
body could. At mod that judgment can only conclude 
that particular cafe. That mines pafs by the general 
grant of an edatc appears from Clavering v. Clavermg (r/), 


i 8 o 3 . 

Fournc 

n^.vnli 

Ta YLtfX. 


(<i) 12 Mti, 317. ( 4 ) Jb. yjt. Cm, Rep. 71. and l Ld. Ray. 552, 

(() 11 Mod. ig. and Salk. 638. {i) z P. fTmi, 388. 
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where tenant for life amefnable for wade was held en¬ 
titled to open new fliafts for the further working of an 
old vein of coal. But the point now in judgment feems 
to have been decided in Player v. Roberts {a), where the 
cafe is put that a man grants the coal and coal mines 
within a manor, parcel of which was copyhold, held for 
life, to y. S.: the leflee (dated by midake for the leiTor) 
enters on the copyhold, and digs a new pit there, during 
the life of the copyholder, and takes the coals and con¬ 
verts them to his own ufe} and the leiTee of the coal 
mine brought trover ngaind the ledbr: and held that ha 
might j for neither the lelTee, nor the leflbr, could enter on 
the copyholder to dig the coals; for the copyholder (hall 
have trcfpafs for breaking his clofe and digging of the 
coals ; but, that when the coals were dug out of the pits 
by the leflbr, or letr^e, or by a dranger, they belong¬ 
ed to the lellVe, who dieuld have trover againd any one 
W'ho took them. In Lydilal v. Wefton (b)y upon a quedion 
whether the plaintiff could make a good title, Lord 
IlarilwUke C. faid that there was no indance where the 
crown had only a bare lefcrvatiori of royal mines, with¬ 
out any right of entiy, that it could grant a licence to 
any pcrfoii to come upon another nian^s edate, and dig 
up his foil and fcarch for iniritVi and he thought that 
the crown had no fuch power. But when the mines 
were once opened, the crown may redrain the owner of 
ihe foil from w orking them, and may work them on its 
own account, or grant a licence to others to do fo. In 
T/je Blpjop oj IVincheJler v. Knight (f), the fafts were that 
a cudomary tenant holding undtr the bidiop had opened 
a copper mine where none had been before, and dug out 

(«) IV. S 44 . (^) a -*■«. so* (0 * ^* 40®* 

and 
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and fold great quantities of ore, and after his death his 
heir had continued to dig for and difpofe of other copper 
ore. The bilhop filed his bill agaiiiil the executor and 
heir for an account. Lord Chancellor Coivper coiifidcred 
that the executor would be liable, if the tenant h.^d no 
right i but this being a queftion at law, and doubtful upon 
the evidence before him, he directed an a£lion of trover to 
be brought by the bilhop againfi, the then tenant *, which 
the report Hates was tried: and there never having been 
any mine of copper before tlifeovered in the manor, the 
jury couM not find that the cuftomary tenant nught by 
cuftom dig and open new copper mines. So that upon 
the producing of the poftc i, the Court held that neither 
the tenant without ihc licence of the lord, nor the lord 
without the conftr.t of the tenant, could dig in thefe 
copper mines, being new. Ami, lallly, in the c ife of 
Gtry V. T/.r Duke of NorthtunLrlani! (u), Loid Chancel¬ 
lor reflraiiied the lord of the manor from opening a mine, 
which he waspreparing to do, upon the plaintiffcop3'- 
huld land. 

The quelulon upon the pleadings w'as alfo difeuflld by 
the counftl on both fidesj but it is fufhclent to refer to 
the opinion of the Court upon this point. 


1808. 

Eovrnc 

ttgamfi 
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Hulled’, contra. It is admitted that the freehold is in 
the lord, and that he has a right to all mines under the 
furface of the copyhold; and that when fevered arrd 
taken by any other, the property Is in the lord, and he may 
recover it in trover. The quv,(lion then is, whether hav¬ 
ing a clear right of property in the fubjc£l matter, he 
has not, ncceflarily incident to that right, the power of 


O 2 


taking 
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1808. taking it, A copyholder, in the origin of the teiure, 
was a mere tenant at will •, and at this day can derive no 
agfltnji Other rights to his eftate than what have in fa£i been ex« 

■Jin to«. greifed from all time, and which are therefore given to him 

by theciiflcm of the manor. In every inllance of the ex> 
creife of a right of jiroperty ever his eftate, it. lies upon 
him to (liew a cuitom for what he claims ^ and whatever 
he cannot claim by cult ;m remains in the lord, whofe 
rights are refei ved to him by the common law, and are 
not depenilant on the cuitom. The lord might originally 
have gratitcd the copyhold with what refervations he 
pleaf. d j and it mud be prefumed that he referved every 
part of the copyhold which the cudom does not fhew 
that he granted to the copyholder, with all the powers 
incident to the enjoyment of fuch red-rvation. [Lord 
J\!lfi:hcrough Q. I- in tlic defence of all other evidence 
of the grant tli.jr: the cudom, docs not the abfcnce of 
any cudom either for tlie lord or the copyholder to open 
mines fliew v/lnt the terms of the grant were ?] The ori¬ 
gin and nature of this kind of edate mud be attended to. 
The copyholder’s edate has grovin out of encroachments 
on the lord. Lven at this d.^y the grant does not operate 
as a common law grant w'ould. Nothing pafTes by it 
but the mere rife of t!:e fuifa^'e of the foil; the trees 
and ndnes dill remain in the lord, in whom is the free¬ 
hold of the w hole. 'I’he lord’s rights mud either be taken 
to have been leftrvcd out of the original grant, if any, 
or to be exceptf^d by tire common law ; for certainly 
<hev are not derived front the cudom. In Folkard v. 
Jlemmett and others («), where, in cafe by a commoner 

» Sittir^s after iC Cco. 3. C. B. 5 TVrw /f«/. 417. note. 
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agaitift a ftrang< r for <!!;y i’.g flic foil and crcfling build¬ 
ings on liic common, th.* d^^feiid-int juftified under a 
grant of the foil uy t!..: ! ’rd with the confrnt of the ho¬ 
mage .icccrdlng to the o,uUom ; Lord C. J. De Grey^ after 
hearing evidence of fimilir grants by the lord for a long 
period back, faid he would rot call it a cuflom, hut a 
ufage i b.caufe lie confdered it as a referveci right of the 
Ic'd j ;md that il wat. Icj'al. if mines be cxprefsly referved 
to the lord in a grant, tlie law would referve his right 
of entry and digging there, as incident to fuch refervition. 
And the legal cllecl of an e'cceplion or rcLrvation by 
the l.’.w cannot be lefs be'^ef-eial than if it were by the 
aft of the parry. The lord's ^iglit, however, is ratlier an 
e*c‘,'pt!on, whic!) as Lord tJcL* («) fays is ever of part of 
the thing granted and o! a iliiiig in cflV, than a refervation, 
which is always of a tluog newly creatsd or referved out 
of the land domifed. Tlien the law excepts every thing 
which Is incident to the enjoyment of the thing excepted; 
an ! w’k r. il gives any thing to one, it gives impliedly 
whufv cver is nccciTry for the taking and enjoying the 
fame (^). It tret a be excepted in a leafe, the law gives 
the k-flur and fhefe v;})0 would buy of him power to erter 
and Ihew the trees. So it gives power to him who has 
a conduit in the land of another to enter and mend it 
when needful. Lijbrd's cafe (<:). In the cafe of mines (r/), 
it was held by .dl the judges, that the king, havjhig Ly his 
prerogative a riglit to all gold and filver mines throujihout 
tlie realm, had alfo llis liberty to dig .ind lay the lame 
upon the land of the fubjeft, and carry it away from. 


i8o8- 
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Cj Lit. 47. a. 

{/») a Lift. 306. Cl. Lit 55. tf. and Firth's Law, 63- 
(.) It 5a. and Perh, f. ill. and vide Hedgfon v. Fie/J, 7 Eaft, 6tj. 
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thence: which is dircdlljr agalnfl what is fald by Lord 
Hardwicke in Lyddal v. U'ejion (a), 11 one have a right ol 
way over aiiolher’s land, he may enter to repair it {k). 
If this right of the lord affect the copyholdcr*s enjoyment, 
it is becaufe of the nature of his tenure : and though 
every grant is to be conflrued mod ftrongly againfl the 
grantor, that only applies to that which is meant to pafs, 
but not to an interefl, which it is admitted did not pafs. 
The cafe of Player v. Roberts (f), w'as a quellion of pro¬ 
perty between the lord and the leffee of the coal mine, 
concerning coal fevered from the mine ; and no doubt the 
property when raifed was in the leffee, whether rigntly 
dug or not; and therefore all that was faid in refpefl of 
the right to dig wis befide the point in judgment. But 
the final determination 6f the lords in AJlsmeads. Ranger 
{d)y is a dire£l: authority upon principle to govern this 
cafe. The cafes of trees and of mines are in every refpc£fc 
analogous. The right to both when fevered is in the 
lord ; with the exception of fuch trees as the tenant is 
entitled to take for repairs. T'hen if the lord were ad¬ 
judged to have a right to come upon the land, and cut 
clown and take the timber as incident to his right to it 
when ftanding; by the fame rule he muft liave an equal 
right to lake the coal or metals under tiic furface in the 
only way in which they cin begotten, by diggitig for 
them, 'i’hc judgment of the lords there was conform¬ 
able to the opinion delivered in Heyden v. Smith (e) ; 
where in trefpaf. by a copyholder againfl the lord’s bailiff 
for enteriru^ his clofe and cutting down a timber tree; 
the fouith refolution was, that the lord cannot take all 


[a) z yM 20, f 5 ’ Find''s Law, 6 (r) IK 244. 

(i/‘ 6 5!. and ti i3. 
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the timber trees; but he ought to leave fuffu isnt for t!ie 
reparation of the cudomary houfes, See. And in the re¬ 
port of the fame cafe in Qodbolt, Lord Cube fiys, that 
“ without any cuftom the lord may take the trees, if he 
leave fufficient to the copyholder for the reparations.” 

There are alfo other authorities to th'.it cffcifl {a). In 
the cafe of ’The Countefs of Ruii,nd v. Gie {h)^ the Court 
denied a prohibition to rellrain a rc£lar from digging 
for lead in his glebe; fayiiigi that if he could not dig 
mines in his glebe, all the mines under all the glebes in 
England muft remain unopened. And Twifden J. thought 
that the lord might open a mine in a'copyhold of inherit* 
ancej though Fojier and Keeling, Js. thought that he 
could not. Upon the whole, there is no decided cafe 
againd the lord, and all legal analogies and principle:; 
are with Iwm ; for it is abfurd and againd public policy, 
that the owners of fo great a mafs of property (hould be 
precluded by law from the enjoyment of it. 

Holroyd in reply, upon the general queflion, fald that 
if a mine, lime pit, or ftone quarry, were cnce l iwfuliy 
opened upon the copyhold, the copyh )liler may dig and 
enjoy it; which flicwcd that an interefl pafled to him in 
the land beyond the mere ufe of the furface. It is alfo 
(liewn by this, that if the copj holder himfelf open a new 
mine, it is iva/le in him ; whereas if no intt re/l pafli d to 
him in it, it would be a trcfpafs, and not waftcj and 
therefore not a forfeiture of the copyhold. Even as to 
trees, it is faid in the 5th refolutlon of Htydon v. Smith (r), 
that the copyholder may maintain trefpafs againd the 

(tf) I Leon. *7*. cafe 365. .tiytuy v. Ecl/ingham, Fincb't Rep. I99- 
» Brownl. *00. 

I SiJ. 152. 1 Lev. 107. and i Keb. 5^7, (<) 13 Rep. 68, 9. 
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lordj for breaking and entering his dole, and cutting at^- 
horem fuuin. y\nd in Folkard v. Hemmettj the lord's right 
was claimed and fupported by ufage; which was evidence 
of an es^prefs refervatioti in the original grant of the right 
of com Hi on. 

Curia adv. vult^ 

Lord Ellenborough C. J. This w^s an adicn of 
trefp.ifs. 'i'hc dtfr’ndant plcddecl fix jullificitions. The 
fiiil dated that the Duk:* of Northumberland is feized ki 
fee of the manor of Fynemouih ; that the places in which 
l:c. i'.ave iojnienioiialiy bren ccfyhoul taicmtni' of that 
m.'.cor; :.:’J lit it by nafvti thtraf i\\c Duke is intitlcd to 
&11 ii,ii'',s i!’d -.tiiis of coil, in and under the faid clofts 
in which ike., and to bore for, dig for, and get fu' h mines 
and vcMi'- ol c' il. The ft-eond jcflification dates that the 
Duke had tlie ri,;iit above-mentioned, making andalloiving 
to the tenants of the faid dfes in nohich CsV. and 

thilr tiiiin.'s and OiLUpiers there,f rifpediveiyy a reafcuubls 
foii fdh,.i ami iompenjation J or all damages done or oeca- 
, ii: -..d to ilicni n IpecifivcJy by fiich boring for, digging 
ir-T, atid getting fuch veins and feamsof coal as aforefaici. 
"i o thefc two fird julliricitions the plaintiff has demurred, 
and lias aifigned forcauf/, that tlic cxiflence of the right 
(fo rlaimcd as aforefaid) is alleged, not as a faQ, but as 
a eotifequence of law fiorn the Duke’s being leizeJ of the 
manor. The third judilicaiion dates that the places in 
which &c. from time whereof dee. have been copyhold 
t. r.Lmenis of the manor of Tynmiouih-, and that the 
Duke ib fizid in fee of all the veins and feams of coal lying 
within and under the copyhold tenements of the manor 
together with the libetiy of boring for^ digging fr^ and get- 
ting fuch veins and feams of coal there, and of doing all aDs 
riaeffary for thofc purpofesi and judifits under that right. 

The 
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The fourth is the fame with the third, except that it adds i8o8. 

iiitt compenf at ion is to be made for damages, as the fecond bTuThe 

does. The eth and (5th are like the 3d and 4th ; but ogainjt 

Ta YJiwR* 

they add that the Duke is alfo feized of the manor. To 
eachofthefe four lad judiQcatioiis tlu>. plaintifThas re> 
plied, that as well the faid veins and feams of coals lying 
under the faid clofcs in which &c., as the red of the foil 
and ground of and within and under the faid clofes in 
v/hich &c., from time immemorial have been parcel of 
the faid manor, and demifed and demifeable by copy of 
court roll, ’wiiLout any exception or refervation of the mints 
or feams of coal within or under the faid clofes, in which 
&£. or either of them, or any part thereof; that the faid 
t iofcs in which Sec. w'erc granted to Sir J\L White Rid* 
fey attd Charles Brandling Efq., to hold to them and their 
heirs, at the will of the lord &c., and that they demifed 
them to the pLintid. To each of thefe replications the 
'defendant has demurred, and has afiigned for caufe, 
that they do not diretSlly traverfe, or confefs and avoid, 
any of the matters contained in the pleas, and are argu¬ 
mentative, and not ifl'uable. 

Upon thefe pleadings, therefore, there are two quef- 
tions; the one, a general one, whether the lord of a 
manor has, as lord, a right to enter upon the copyholds 
within the manor, if there be mines and veins of coals 
under them, and bore for and work fuch mines or veins i 
the other, a queflion of mere form, whether the replica¬ 
tion to the lall four junifications fufiiciently confefs and 
avoid them ; or whether they ought not to have traverfed 
the liberty of digging dated in the juftifications. 

As to the firft, if fuch a right as is claimed exifl;, it is 
lingular that it is not noticed in any of the books which 
treat of manors and copyholds»that it is now for the firfl 

11 time 
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time brought forward ; that not a finpic inftance is given 
of the cxercife of it; and that with the Angle exception 
of a ditStum In Rutland v. Greene^ what authorities there 
arc upon the point are all againft it, Rutland v. Greene 
is in I Keb, 557. I Sid. 152. and i Lev. 107. The cafe 
was this; a parfon opened a mine upon his glebe: the 
patron moved for a prohibition to reflrain him under the 
equity of the {latute, 35 Ed. 1.JI.2. The Court thought 
him entitled to open and work the mine ; becaufe, other- 
wife, none of the mines under glebe lands throughout 
England would be opened. But it being urged that this 
was the only way the patron had to try his right, the 
Court granted a rule. Siderfin adds, “ the fame Jaw 
ieems of a copyholder of inheritance. Quare bien.” 
Whether this were his own conclufion, or colleflcd from 
what fell from the Court, does not appear; but if any in¬ 
ference is to be drawn from it, it is, that the copyholder 
may open the mine, not the hrd. Levhiz fays nothing 
as to lord oir copyholder: but Kcebfe fays, “ Twifden 
conceived the lord may open a mine in a ropjhold of in¬ 
heritance.” h'ojlcr held it a trefpafs; and Keeling con¬ 
ceived he could not do it. The utmoft extent therefore 
of this authority is, that there is the obiter di£lum of one 
Judge, viz. Tw^.V//, againft the obiter di£la of two others, 
Fojler and Keclir.g. In Vi^jop of Win/on v. Knight, 
I P. Wms. 406. Lord Cliancellor Coxvper held, that if 
there were no cuftom to regulate it, neither a cuftomary 
tenant, without licence from the lord, nor the lord without 
licence from tlie tenant, could open and work new mines. 
In that cafe a cuftomary tenant of the manor had opened 
a copper mine, and the lord died a bill againft him to 
account for the produce. It being doubtful where there 
was not a cuftom which would prote^i the tenant, the 

Ijord 
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l«ord Chancellor dire£Ied the lord to bring an a£^lon o£ 
trover: but the cudom appearing upon the trial not to be 
applicable, the Court held, that neither the tenant, 
without the licence of the lord, nor the lord, without the 
confent of the tenant, could dig in thefe mines, being 
new mines.** In Player v. RobertSf Sir W. Jonett 243. 
J. N. was copyholder for life : the lord granted all coal 
mines within his manor for 99 years to Dimery^ who un¬ 
derlet to Player: Dimerfs term was afterwards furren* 
dered to the lord, but PlayeP^ iuterefl was not extinguifli- 
ed: the lord opened new pits upon the copyhold, and 
took away the coal j upon which Player brought trover 
againd him. Several points were moved ; and the lad 
was this : a man grants all his coal and coal mines with¬ 
in a manor, (and parcel was copyhold for life,) to J. S.: 
the leflee (this fliould be the leflbr) enters the copyhold, 
and digs a new pit in the copyhold land during the life 
of the copyholder, and takes the coals and converts them 
to his own ufe ; and the ledee of the coal mine brings 
trover againft the Itflbr: and, by the Court, fo he may; 
for it is true, that neither the lejjee nor the lelfar can enter 
upon the copyholder to dig the coals s for the copyholder Jlmll 
have trefpafs for breaking his clofCf and digging his coals. 
But when the kffor or Icflec or a Itranger enters, and 
digs the coals out of the pits, they belong to the IcfTee ; 
and if any other take the coals, the ledL-e diall iiave trn« 
ver: and upon the whole matter judgment was given for 
the plaintiff. In Gilb. Ten. 327. the Lord Chief Baron 
fays, “ It Teems to me that a copyholder of inheritance 
cannot, without a fpecial cudom, dig for mines: neither 
can the lord dig in the copyholdePs lands^ for the great pre¬ 
judice he would do to the copyhold edate. Ladly, In 
T^ovjnly V. Gibfony 2 Term Rep, 704,—707. it had been 

urged 
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l8o8# urged in argument that the lord of the manor was 
■ ■■ — * tied to the mines under the copyholds, unlefs there were 

4igji^ fome cudom to exclude him: and BulUr J. in delivering 

Tatlok. opinion, faid, •• 1 do not agree with the defendants 

eotinfel that the lord unlefs refrained by cufonti dig for 
mines on the copyholder^s lands : but it is net neceflary to 
conHder that queftion here/* Thefe authorities are in 
point i and tliough they are di Sla only, not declfioiis, they 
are the dieSfa of great men, and they correfpond with the 
ufage on the fubjeft. Valuable as the fuppofed right is, 
there is not a fingle indance (hewn in which any lord has 
ventured to adt upon it. The injury to the tenant would 
naturally have produced reildance on Iiis parr; the didta 
abovemeiitioned would have encouraged that refinance: 
a foil would have b'.fii t’le confcoue.ncf*. and the rcfulu 

a ^ 

of fuch full rr.ud ha’/e been known in Wejlminfcr hall: 
and as none is known, it ni^iy fa’r)/ be profunud 

that a litigation of that kitjd has not taken place. 

The fecond quedion, whether the rep!ic:itioiis ought to 
have traverfed the liberty of working the mines, as dared 
in the 3d and fubfequent judifications, depends upon the 
condrudilion to be put upon thofe judifications. If they 
mean only, that the liberty is fo annexed to the feifin in 
fee, as that, until the right of atfnalpojfejfton has accrued 
in virtue of the feifin, the liberty'^annot be exercifed ; the 
replications have fufficiently corfelTed and avoided it by 
(hewing that there is an outdanding copyhold edate, 
which fufpends the right of adlual pofleffion. But if the 
picas are to be confidered as claiming the liberty prefent- 
ly, i. e. during the continuance of the copyhold fate ; that li¬ 
berty is not confefTed and avoided by the replications, and 
there ought to have been a traverfe. The latter feems to 
be the true meaning of thefe pleas : and indeed the pleas 

would 
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would be bad if it were not; for they admit that the 
clofes in which, &c. were copyhold tenements at the time of 
the trefpajfest and infift upon the right to enter upon the 
copyholds. The defendant fays, all the mines under the 
copyholds are the Duke*s, and the Duke has a right to 
work thern t the clofes in queftion were fubfifting copy* 
holds at the time of the trefpafs, and therefore I ent^redi 
under the Duke’s right. The defendant therefore mud 
have meant that the Duke’s right was fuch as entitled 
him to work during the copyholder^s flute. The word 
liberty too implies the fame thing. It imports, ex vi ter¬ 
mini, that it is a privilege to be exercifed over another 
man’s eAate. A man’s right of dominion over his own 
eftate is never called a liberty. Now during the continu¬ 
ance of the copyhold, if the mine is to be worked, the 
lord mull exercife a privilege over the copyholder’s eftate; 
but as foon as the copyhold is at an end, the furface will 
be the lord’s as well as the coal, and he will have to work 
uponnothingbut his own property. It requires then norea- 
foning to prove, that if the pleas claim the liberty during 
the continuance of the copyholder’s eftate, a replication 
that the copyholds have always been demifed, nuithoutany 
exception or refervation of the mines or feams of coal, is not 
a confelEon of the liberty and an avoidance of it, but a 
mere argumentative denial of its exiftence; and as this is 
alEgned fpecially as a caiife of demurrer, it Hiould feem 
that the replications are bad on this ground, and that the 
plaintllF ought to have leave to amend, or that there 
(hould be judgment for the defendant. 
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The plaintiff’s counfcl then prayed Icavtrto amend hif 
replications» which was granted. 
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Doe, on the feveral Demifes of Webber, and the 
Dean and Chapter of Exeter, a^ai^ Lord 
George Thynne and Others. 
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cann: t'll ic- 
erme to prov'j 
tlie i tvi'’>1'rc- 
ceivtis’ I c!' I s, 
hy flicwiri,, lii t 
tiiC rj CtlVl I's cl 
tlie clean ard 
chapt.r i<'.r tiit 
lall 6o }c,ir». 
bad krtc t! cir 
books of ac* 
cotinib in the 
fa'pc form. 


the tri ll of this ejeament for premifes, called the 
Denn, in R,J 7 cignmouth, in the county of Devon, 
before Thom on 13 ., the title was ftated to be either in 
IVihher under a purchafe from the dean and chapter of 
Exeter in putfuance of the land tax redemption ad, or 
remaining in the dcati and chapter. And in order to 
prove that the dean and chapter were in poffcffion of the 
DtHHy feveral ancient books, denominated on the outHde 
weieproducedfrom amungdthe muniments of the 
dean and chapter out of their archives; fome of them 
fubfequent to the difabling ftatute of the 13 Eliz c. lo. 
wliith appeared to contain entries of rent from time to 
time received by the dean and chapter in refped of the 
Dam. But it did not appear to the learned Judge that 
any of the boob fubfequent to that period purported to 
be t’ne accounts of receivers chargitig themfelves with thefc 
rents. The prefeut receiver of the dean and chapter was 
then called on the part of the pfaiiuilFto prove that he had 
held that oirice from 1803, ard to produce his books, in 
Older to fliew, that he kept his accounts as receiver in 
the fatiic form In which the entries in the old books were 
maue. which evidence the learned Judge thought iiiadmif* 


‘ (‘''"“gli not the entries as to the 

rent i l tl.e iri..tt in qutAion) loiiiauKi. ituiiiial evulcnci. ol ihcir being the books of re- 

V ’ \ fwith the initials 
N. W , 'Ahicli tntiie!i imported ‘l‘-n A. fV. was tlierein aci-cunting to the dean and chap¬ 
ter ‘or mrr.ey paid to l.imlllt, and vv.th tl.e rcdipt of which Ik- debited hitnfeif; the Court 

Judge'aiViti l‘i'us ’ ^of the toohs a^jain fubmitKd to the 


fiblo 
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iible to explain the ancient books, and therefore non- 
fuited the plaintiif. 

A new trial was moved for in the lad term, when the 
general form of the entries was dated to be, fo much due 
as rent for the D^ntt^ (amongd other defcriptions of pro* 
perty) and afterwards in a different hand-writing 
with a date, and in fome indances folvit in fcaccario s 
from which the Icffors of the plaintiff wifhed to have in¬ 
ferred that it was the entry of the receiver charging him- 
felf; contending that the pra^ice in modern times, as far 
back as living memory went, of keeping the books by the 
receivers of the dean and chapter, who had charged them- 
felves in the fame form, ftrengthened that inference. But 
at this diftance of time il could not be told by whom 
thofc entries were made j and ihz bocks it was admitted 
came out of the pofl'cflion of the dean and chapter; having 
been kept in their treafury, to which the receivers, it was 
faid, had accefs. And in aniv/er to a queflion by the 
Court AS to the refpeclive dales of tlje earlieft and latcft 
entries refpetling the Denn in thefe books entitled /?<*//- 
iafs't and how fyr back from the prcfeiit time thcie was 
living evidence of the books having been kept in the fame 
form by the rectivcis; it was anfwercd, that the earlieft 
date rcfpe£ling the Denn was 1581^), and the lateft in 
1693 ; and that there was evidence of the modern receiv¬ 
ers having kept their books in the fame form from 17^6 
to 1803. 

Lens St^rjt., Courtenay^ and A, Buller^ fliewed caufe in 
this term again 11 the rule, and contended againft the ad- 
miffibility of the evidence on the mere ground of proba¬ 
bility that the books had been kept by receivers, who had 
thereby charged themfelres with the receipt of the rents. 

8 They 
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They admitted that it was not neceflary in thefe cafes 
where the entries were made at a diftant time, to prove 
the hand'Writing of the (teward or receiver, which might 
be impoflible to be done: but the evidence had never been 
let in except where the books or papers purported on the 
face of them to be the accounts of fuch perfons delivered 
in to their employers, and charging themfelves with the 
receipt of money on their account: as in Barry v. Beb- 
hington (d), and Ztead v. Heaton {b)» Whereas the books 
in queilion purported to be rentals^ which are documents 
of the property furnilhed by the owners thcmfciv'’s, or 
by their dIre£fion ; and on that ground the like evidence 
was reje£lcd in Outram v. Morewood (r), even as 
between third perfons in a collateral inquiry: much 
lefs then can it be evidence for the owners themfelves 
claiming the property. It does not at all appear but that 
the fehits may have been written by the different tenants, 
not to charge but to difcharge themfelves. The whole 
clafs of cafes where receivers' accounts have been ftdmit* 
ted is an exception to the flridt rule againft receiving in 
evidence the declarations (for thefe entries are no more) 
of faffs by third perfons; and therefore the rule ought 
not to be relaxed further than the cafes have gone; which 
have only let in evidence of thefe documents purporting 
either from the general title, oi^upon the face of the entry 
itfelf in queflion, to have been made by a perfon charging 
himfelf to anoUier, or admitting a fa6i againft his own 
interefl. 

I 

Pell Serjt., Dampier, and Harris), in fupport of the 
rule i after contending that the parol evidence offeredjof 

(«} 4 514 . {h) lb» 66fi (f) 5 Term Ref, 121 . 
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the books having been kept by receivers for 6 o years paft 1808. 
in the fame form was admliTibie to explain the manner ——• 

in which the old books were kept; referred to the books a^ain/t 

themfelves as containing internal evidence of their having 
been receiver’s books. Some of them were entitled de- 
hita quadebinturt others; in which latter the 
fohits were entered. In the firft column are the names 
of the feveral edates; in the ad the rents; in the 3d the 
entries of faivit with different dates, or of the funis re¬ 
maining unpaid: many of the folvits are in the fame 
,hand-writing as the books themfelves; the reft in differ¬ 
ent hand-writings. In particular they drew the attention 
of the Court to an entry in 1678, by which it appeared 
that part of the rent of an eftate called Branfeombe was 
Hrft received, and the reft of the rent is afterwards en¬ 
tered as received in this form : “ folvit refiduum tnihi 
N» , j’* and to another entry of folvit per me,* with 
the fignature of the fame perfoti. Thefe, they contended, 
muft have been entries by fome perfon in the charader of 
a receiver, by reafon of the words mibif and per me, aiid 
by which that perfon charged himfelf with the receipt. 

And that this was ftrengthened by the confiJcratlon that 
thefe were the books of a corporation, which can only 
keep its books by the medium of fome officer, who muft 
at all events be refponfible to the general body. 

The Court defired to have an infpedlon of the books 
themfelves, from whence they were called upon to infer 
the charader of the perfons by whom the entries were 
made: and the cafe flood over for further examination of 
them till the end of the term, when 

P 


VoL. X. 
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Lord Ellenborough C. J. faid—The motion 
for a new trial in this cafe has been made on the 
ground of the refufal of the Judge to receive in 
evidence certain comparatively modern receivers* bookSf 
in order to lay a foundation for prefuming, from a com- 
parifon between the two, that certain other ancient books, 
kept in the fame manner, and containing like entries of 
receipts and payments, were alfo receivers’ books, and en¬ 
titled to be read in evidence asfuch. We are of opinion, 
that the (imiiitude which appears upon the entries to 
exid between the ancient and modern books does not lay 
a fafe and adequate ground for prefuming that, becaufe 
the later books are known and can be proved to have been 
kept by receivers of the dean and chapter of Exetir, and 
accounted upon as fuch, therefore the former books were 
kept by perfons of the fame defeription and charadfer, and 
made and ufed for the like purpofe. We therefore can¬ 
not grant a new tiial for the rejedtiun of the evidence 
offered for this purpofe, upon the ground on which it has 
been prayed. But inafmuch as upon infpedlion of the 
original ancient books, we think they do contain very 
ftro:5g internal evidence of their adlually being receivers’ 
books; the language of feverdl entries importing that one 
Wcholas Webber was therein^ccounting to the dean and 
chapter for money paid to hiuifelf, and with the receipt 
of which he therein debits hisv.feifi fuch as “ folvit 
mihi,” “ folvit per me:” We are of opinion that it is 
fit that a new trial fliould be granted, for the purpofe of 
fubmitting the quality and cliaradler of thefe books, and 
the queflion of their admiilibi' ity as receivers* books, again 
to the confideration of the Judge, upon a further infpec- 
don of the contents of the fame. 
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The King againjf Hawktns, 


*J'uefi!ayf 
J-Jy 5lil. 


wai an information in. the nature of a quo war- om- who has 

ranto, calling upon tl;e defendant to fliew by what mfen" wi*^^ 

authority he claiuicd to be an alderman of the borough Jncaijluik’of ^ 

tii ^altapj, to wliich the defendant pleaded, fetting out into 

•' ‘ ^ corporate.* 

the conilitution of the borough under the charter of i-y flat. 

I; Cur. 2. c. I a. 

the 14 Geo. 3. whieli conllitutcd feven aldermen, one at his difiiuai.fica- 

1 t . t ■ ft • I- « hfld 

whom was to be mayor and anotlur jultrce or the peace, not to bere- 

and an indefinite number of freeburgefles j and ordained ^n^ualayof 

that w'hen any of the aldermen flrould die or be amoved 

^ ^ _ (47 3 A*- 

from their offices, the mayor, iufllce of peace, and the ‘^• 35 ) thcCt'i 

feCtion of which 

reft of the ald<Tmen and free burgefTc;', or the major part nfliairikitsops- 

ri r t r rr • 1 t • ration in cafts 

ot them, ftiould elect one of the free burgefles inlnbitants wiurc tht oITkc 

of the borough to fupply the vacancy ; and that the per- jrcarf'y k^a?- 

fon fo eleded fhould liold the office of alderman for life 

unlefs amoved : he firft taking his oath before the mayor, 

or juftice of the peace, or two or more aldermen, or, in patiinK tiw aa t 

default of thefe, before four or more free burgefics inha- that the.kknd- 

bifants, v'cll and truly to execute his office, Src. The w.re^canrfldatcs 

pica then ftaied the accept:ncc of the charter, and that tk£Pon"whtit 

<0 elcttors Were 

afremblcil ; anH aitir » tJiflors ha;! voted for etch r.indidate, the rtndid.it.s wvie alktd 
.■.htlher ti.ev Iiad pnviuiifly tdktii ilic faeianv-ntj lo win, |i the dLltnCani aiilwtud id the 
ej;ative, and the ntliLi" candn.att’in tlic alfirnntivc i wlivicepen notice of the ddenf'ant*3 
ic.ipaciiy was piihliely K*vcn to t!i>, ei^^tors, an litaid by a!I \v!io altciwar'is 

cted for the defendant, being ac in r.umi.'t, tscent a 'r j j and |6 aftciwsio'? voted lor 
the Ollier. Meld, 

I- 'I'hat all the votes given for the c!effr(i;>nr af'cr fuel’ notice were tlirown aw.ty. 

2. That the other candidate, li.'j.' ni; il.c KK..t.lt mnribf ot K-gjl vote', wa-. didy elcfled j 
tlicujh fo-'ic ot tlie detcndani’s vCtcs (iioi btint' i-omi j nuiiibai to tlie good \etes ulu- 
niatcly gi'in loi the other) hael v ntd Ixfme (tic i n>>( 

5. Tli.it the prelnmpcion I'f li>v being ti>,.t t^.ly pi.ifon Ins eonftirmed to tl.c law rill 
fomctlimg appear 'o rcnui t!i it pieruo.pncij ; it muk l-e t.iken i a the l■!l|.-l candid-te, why 
aiiirmcd Ins l•[L>allficatlt n, wi ith vva. o a ncgitived l>yil.'*imj, VlI. duly ijuaiified j an-t 
tliac fuch his ck'tlton, peit,Yti.d by Pvtailng-io, was ^ fl'r.g I'p a -.' d by him of tJjs 
ofTKc, within the pro.ifo of till indtinnny aOi, to;;* topietljcc it;, opstaiion by rcUrion 
•n favour of the defendant, 

I' 2 afrer- 
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lSo8. afterwardsi on the tx\\ oi November 1806 R, Thomas vR 

_ alderman died ; and that on the 18th of December 1806 

The Kin* 

the mayor, juftice of peace, and the four other aldermen 

Hawkins. 

duly aflembled at the Guildhall to ele£l an alderman in 
his room, and did eledl the defendant, then being a free 
burgefs and inhabitant of the borough, to be an alderman, 
who was in due manner fworn in before the mayor } and 
fo he made title to the ollice. The replication, admit- 
fing the due aflembly of the corporation to make an 
cle£lion, took feveral ifliies, i. That the defendant was 
not duly elected at that aflembly. s. That he did not 
duly take the oath of oflice before the mayor, and 3. that 
he was not duly fworn into the office: and on iflues 
joined, a fpecid verdi£l; was found dating; that on the 
18th of December 1806, tl^c place of one of the aldermen 
of the borough being vacant, the mayor, juftice of the 
peace, and the reft of the aldermen, and 34 of the free 
burgeflVs, aftembled in the Guildhall of the borough on 
due notice, in obedience to a writ of mandamus from 
B. R.f cemmanding them to proceed to the electing and 
fwearing-In of an alderman In the place of R. Thomas 
deccafed. That at that aflembly the defendant and Pe^ 
ter Splccty being free burgelTes inhabitants of the borough, 
were propofed as candidates. ^That after two voters had 
voted for the defendant, and two other voters for P, 
Spicer, and before any other perfon had voted or offered 
•to vote for the defendant or Spicer, C. Carpenter zs agent 
for Spicer aflted Spicer whether he had taken the facra- 
ment within a year; to which Spicer anfwered that he 
had; but no other evidence of this fa£I was given to the 
jury. Carpenter then put the fame queftion to the defend¬ 
ant, who anfwered that he had not. Whereupon Carpenm 
Ur notified and declared to the mayor, juftice of the peace, 

aldermen. 
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•Idermen, and free burgeifes fo aflcnibled, and in their 
hearing, that the defendant was on that account ineligible, 
and incapable to be ele£^ed an alderman; and that if any 
voter Ihould after that notification give his vote for the 
defendant, fuch vote would be thrown away and void* 
And Carpenter then and there publicly read the lath 
fe^ion of the flat. 13 Car. 2. c. 12. After which 20 
voters voted for the defendant, ail of whom except 2 or 
3 were prefent when the notification of the ineligibility 
of the defendant was made, and heard tlie fame; and i5 
voters voted for Spicer. That the defendant was there¬ 
upon fworn in by the mayor, and took the ufual oaths. 
That S. Drew one of the aldermen, in the hearing of the 
mayor, jullicc, alderm'*n, and free burgefles fo aflemblcd, 
declared that P. Spicer was duly eledled alderman ; and 
Spicer was alfo thereupon tendered to the mayor to be 
fworn in and ofl'ered to take the ufual oaths. But the 
m^yor refufed to fwear him in; whereupon he w'as 
fworn in by Drew and Gnborian, two of the aldermen. 
That the defendant had not taken the facrament accord¬ 
ing to the ritts of the church of En'^l.md within a year 
before the elecllon ; bur he took it altcrwards on Sunday 
the 4ih of Othber itSoy. But wlicthcr the defendant 
were duly cle£le<i an alderman, or duly took his oath 
of oflicc before the mayor, or was duly fworn into the 
oiHce, the jurors pray the advice of the court, and find 
the iflues accordingly. 

This cafe was argued on two former days in this terni\ 
by Adam]Vin. for the profecution, and A. Bulleriot the 
defendant: but as all the points made and authorities 
cited were fully noticed by the Court in delivering thciy 
judgment, it is unneceffary to repeat them. 


LorA 
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Lord Ellsnborough C. J. on this day .('divered 
jadgment.—This was an information in nature of a quo 
warrantOi to know by what authority the defendant, 
Edward Hawkins^ claimed to be an aldermati of the 
borough of Saltajh, The defendant, by his plea, lUtis 
the charter of the yih of June 14 Geo. 3., whkh directs 
the citation of aldermen to be made in the Following 
manner : That wbenev<'r it fliall happe-n th.it any of the 
aldermen of the faid borough for the time being fliall die, 
or be amoved from their ofl'ices, then and fo often it fliall 
be law'ful for the mayor, juftice of peace, and the rell 
of the aldermen and free burgefles of the faid borough, 
for the time being, or the major part of them, to cleft or 
prefer one or more of the fite burgdfes, inhabitants of 
the faid borough, alderman or aldermen, to fill up the 
number of feven akiiTrnen of the faid borouj^h; and 
that the perfon or p’rfon.s fo elcftcd fliouhl hold ilic 
oflice for lif/, or untl! amoved; lie or th:y fo 
firft taking his or t) ejr corporeal oath or oaths before the 
mayor, or juftice of the p“ace of the borough, for the 
time being, or two or more of the aldermen of the faid 
borough, or in default of the mayor, juftice, or ah'ermen, 
but not otherwife, htforc four or more free burgefles in¬ 
habitants of the faid borough. That on a vacancy of an 
alderman by the death of Rul^'ard Thotmis^ the mayor, 
juflice of peace, and four al Itrmcn, being the r^ll of 
the aldermen, and divers of the free burgeffe};, duly af- 
femblcd on the jSth December j 8 o( 5 , at the Guildh<dl in 
the faid borough, and did then cleft the defendant, being 
a freeburgefs and inha'oitant, to be alderman in the room 
of the faid Thomas', and that after his cleft ion, and before 
he took on himfclf the office, he was duly fworn before 
the mcycr. The npllcation to this plea puts in ifluc 

full 
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firft his cledlion, in manner and form as dated : fecondly, 
his taking in due manner kis corporeal oath before the 
faid mayor: thirdly, his being duly fworn into the office. 
On thefe iflues the jury find a fpecial verdisd. [Then 
after dating the faols found by the jury, his Lordfiiip 
proceeded—] 

On this date of fa^ls it is clear, that at the time of the 
eleflion, namely, on the iSth of December i8o5, the 
defendant Hnwhins was incapable of being elefted into 
the office of alderman of the borough by the exprefs pro¬ 
hibition of the dat. 13 Car, 2.; it having been admitted by 
liimfelf at the time, and it being now dated as a fatfl by 
the fpecial verdift, that he had not taken the facrament 
within a year next before fuch day of election. But he 
founds his right to retain the office on the fubfequent 
indcmiiifying aft of the 47tli of the king \ he having 
fince qualified i.imfclf by taking the facrament within 
the time for that purpofe limited by fuch ; whereby 
he is difeharged from all difabilities and incapaciiies 
before incurred, and is recap icitated and reftored to the 
fame date and condition as he was in before fuch negle£l 
and omiffion in the mod ample manner ; fuhjedl to the 
provifo in »he 6th fe£lion of the a£t {a) wlilch is “ that 
this aft or any thing herein contained, flrall not extend 
or becondrued to extend to reftorc or entitle any perfon 
to any office or emph yment, benefit, matter, or thing 
whatfoever, already aftually avoided by judgment of any 
of his majedy's courts of record, or alnatly legally filled up 
and enjoyed b'^ any other perfon; but that luch office of 
employment, benefice, matter or thing fo avoided, orle- 
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(a) 47 G. 3 /?. z. c. ?5./. 6. vvliicli tlie f.ime as Cect. 5. in Aat. 
4s C?. 3- <• *3- ia t’*'-*' ••‘/I edition of the psiuted Statutes. 
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gaily filled up and enjoyed, ihall be and remain in and to 
the prrfon who is now, or fliall at the pafling of this a A 
be, legally intitled to the fame, as if this had never 
been made and this brings it to the quefliions of Spi- 
cer*s election : for if the office or place of alderman of 
this borough were legally filled and enjoyed by Spicer, then 
the prefent defendant is not entitled to the benefit of this 
indemnifying or recapacitating llatute. As to Spicer*s 
qualification or capacity to be elected, we mud take it 
that he was duly qualified by having taken the facrament 
within a year: on the quellion put to him at the time, 
he declared that he had done fo, and fuch allegation is^ 
not negatived by the verdi£l ; and according to the au¬ 
thorities alluded to in the argument, viz. Powell v. Mil- 
banke {a), JViUiams v. The Kajl India Company (b), and 
Monk V. Butler (r), the prefumption, that every man has 
conformed to the law, fhall Hand till fomething (hall ap¬ 
pear to (liake that prcTumption. Was he, Spicer, then 
duly eler.cd on the \ot\\ December 1806 ? That quedion 
depends vii tbe efiedl of the notice given to the elefiors 
of the iru apaclty of the other candidate, Hawkins, to be 
elected. There is no objection to the due holding of 
the afl'embly tu elect : 40 perfuns duly qualified to vote 
are dated to have been prefent; viz. the mayor, the juf- 
tice, four alch rmen, and 34. freifburgefl'cs : Hawkins and 
Spicer are propofed as candidates j and after two perfons 
had voted for Hawkins, and two for Spicer, notice is 
given cf the fait creating Hawkins^ incapacity (which 
fa£t be at the time hiinfclf acknowledges), and that all 
-votes given for him after that notice would be void and 
thrown awayj and the incapacuating claufe of the dalute 

(a) j 361. 366 and a BUc. Rej.. S5a. (i) 3 Eaji. 15a. 

ft) 1 Rol. Rep. S3, and vide Dr. ilarjctt's cafe, Ctmb, aoi- 

of 
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of Cat, 2. is publickly read: and all this is found to have 
been in the prefence and hearing of all who afterwards 
voted for Hawkins, except two or three. After this 
noticet2o pcrfons voted for Hawkins, and 16 for Spicers 
thefe numbersj with the two votes before given to each 
of the candidates^ making up the full number of 40. If 
the law be, that at the eleflion of corporate officers, the 
votes given for an incapable candidate, after notice of 
fuch tncipacity, are to be confidered as thrown away, 
i. e., as if the voters had not given any vote at all; 
then this will be a good ele^lion of ; unlefs the 
time when notice of his incapacity was given, namely, 
after two perfons had given their votes for each of the 
candidates, can be confidered as making any difference. 
The general propofition tlut votes given for a candidate, 
after notice of his being ineligible, are to be confidered 
the fame as if the perfons liad not voted at all, is fupported 
by the cafes of The ^teen v. Bcfcawen, Eajler, 13 Anne, 
The King v. Withers, Ee^er 8, G. 2. Taylor v. Mayor of 
Bath, M. 15 G. 2., all w'hich are cited in Cowptr 
in the Kingv. Munday* In the firft, Bofeawen and Roberts, 
the two candidates had »n equal number of votes j but 
becaufe Bofeawen was incapable, the votes given for him 
were confidered as thrown away, and the other duly 
cledied. In the fecond cafe, Withers had 5 votes out of 
I I } and the other fi:; refufing to vote at all, the Court 
held Wither^ duly ele£l:ed; and that the fix who refufed 
to vote were virtually confenting to the cleiSlion of 
Withers, In the third cafe, Taylor, Bigg, and Kingdon, 
were candidates: Bigg was obje£led to as a difqualified 
perfon; notwithflandlng which, Bigg had 14 votes, 
Taylor 13, and Kingjlon only i. There Lord Chief Juf- 
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tice Lee^ at Nijl PriuSf dire£ied the jury, that if they were 
fatisfied that the electors had notice of Big^% want of 
qualification, they Atould find for the plaintiff; (that 
was 'Taylor^ who had only 13 votes-,) becaufe Bigg not 
being qualified was to be confidcred as a perfon not in 
effe, and the voting for hina a mere nullity. The jury 
found for the plaintiff: and the Court, on motion fora 
new trial, agreed with the law as laid down by Lord Chief 
Juftice Letf and refufed a new trial. And in T/je King 
V. Munday^ in Cowper^ and The King v. Ccft in the 27th 
of the prefent king, HiL Teriity this do£trine was n^t de¬ 
nied } although the cafes then before the Court went off 
on other points. Is there -then any folid diilincliun 
between the cafes I have alluded to, as ellabliftiing the 
general propofitiori, and the prefent cafe, on account of 
the notice of the difqu.ilificjtion of Haivliiis hzvmg been 
given after two perfons had voted ? Wc think there is 
not: there ffill remained 36 perfons to vote, of v/honi 
16 only voted for Splmr^ and 20 for Ilazukins: although 
ve are not prep.ixd to fay, that if the notice liad been 
gi\en in a more advanced ffage of the poll, it would 
have made any difference, provided the number of votes 
given for Hawhint without notice of his iur-ipacity had 
not been equal to thofe given for Spirer. Spicer hiving 
been therefore in our opinion ddly elected into the office 
of alderman, and having been fworn in before two of the 
aldermen, who have by the charter authority to admini- 
fler the oaths, the office was legally Jilhdup and enjoyed by 
him ; fur we know not of any other enjoyment of fuch 
cfilce, except being duly eleCled, accepting the office, 
and being fworn in. Under thefe circumffances, we 
think the defendant Huwhius is excluded from the benefit 

of 
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of the indemnifying a£b of the 47th of the king, by the 
provifo contained in the 6th fed ion; and that in confe- 
quence there niuil on this fpecial verdici be judgment for 
the crown. 


1808. 


The Kin* 
agmnjt 
HaWSIKI, 


The King againjl 1 he Inhabitants of Mirfield. ‘ I ' u - f ’ jy , 

'July 5th. 


R. H. BEAUMONT appealed agiinft a rate for 
the relief of the poor of the tow'iiflhp of MirAeld, 
in the Wefl; Riding of TotltfArt for certain underwoods 
in that townllilp; and the fefTions quafbed the rate, 
and dated fpcclally, that the woods for w'hich the ap¬ 
pellant was ratfcLare certain underwoods in Mirjield^ 
which are ufually f( ld and cut down once in 21 years 5 
and when fo fold and cut down produce ailual profit to 
the appellant, and not before. That thefe underwoods 
have not been cut down and fohl for 10 years paft, but 
are now ftanding to complete 21 years growth. That 
by an ati of the 36th Geo. 3. for dividing and incloling 
'the commons within the parifh of Mirjieldy it was 
rnail:cd, that “ all woods within the faid parifli of or 
above 14 years growth fincethe laft falljfhall be titheable, 
and liable to the payment of tithes at the next fall there¬ 
of, but no longer : yet that all fuch woods fhall continue 
liable to rates and afl'efl'ments annually, in like manner as 
they have heretofore been, notwithftanding any thing 
herein contained to the contrary.” And the Seffions fub- 
niitted to this Court, Whether the woods are faleahU 
undet woods wiihin the meaning of the flat. 43 EHz. c. 2. 
and liable to be rated every year^ according to the annual 
average tliereof, or only when cut down and fold, and 
therefore then only produving a^lual profit. 


Saleable under^ 
•uKoJs ai e ratr- 
a>'ic annuaily iw 
the itlief of the 
poor, within 
the conflrudtion 
of the flat. 

43 Eli». c. *. 
ill proportion 
to their value, 
though they 
Aiould happen 
not to b« cut 
down more 
than once in 
a 1 years: and 
their annual 
value may be 
etlimated. 
amongfl other 
ways, accord* 
ir.g to the value 
tiiey may be 
worth to rent 
for a ledfe of 
the duration of 
their intended 
growth. 


Topping, 
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1808. Toppingt Lamhe^ and Chri/iian, in fupport of the order 
jr“ of fcflions, (after laying out of the cafe the private z€t of 

The Kiho ^ ^ 

asainft Parliament referred to, which it was admitted on all hands 
The Inhabitants u j u • l n- . 

of had no bearing upon the queftion,) contended that under^ 

jBtjiin. periodically, as thefe are ftated to be, are not 

rateable within the words and meaning of the flat. 43 
, Efiz, c. 2. except in the years when they are cut for fale, 
in which ftate only they can be d-'iincd «faleable under- 
woedr.” In order to make any fpecies of property annually 
rateable, the property itfelf rauft produce profit within 
the year j though the aftual occupier need not derive 
that profit; as if it be abforbed in his rent: and there¬ 
fore where a coal mine, becoming unproductive, ceafed 
to be worked altogether j though the occupier was (till 
bound by his covenant to pay the rent referved •, it was 
held not to be rateable (a). If the legiflature had meant 
that underwoods in the progrefs of their growth Ihould be 
rateable according to their average annual value, there 
would have been no occafion to introduce the word 
faleable, and fuch a conllruCtion will make it nugatory. 
But that word is fignificant, and was introduced from 
the neceflity of the cafe, which requires that the fubjeCl 
Ihould only be rateable when it is in a (fate capable of 
yielding profit to the occupier: faleable was ufed ratlier 
than fold s bccaufe the owner might chufe to ufe it for his 
own purpofes; and it means when the underwood is in 
a fit (late to be fold, according to the mode of hufbandry 
there ufed. Where underwoods are extenfive, a certain 
proportion is ufually cut every year, and no difficulty 
can occur in rating it: but where thpfe in the fame 
occupation are by the cuflom of the country cut at the 

(«) Jl« V. 7 bt Uhtl'uatti cf Jitdvitrtb, 8 Eaft, 387. 

end 
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end of a ilated number of years, it would be extremely l8o8« 

oppreflive to tax the adual occupier for that which he „ 

may never enjoy. It would be hard that a tenant for ggatnfi 

... . - . TheInUabittntf 

life in polTcmon, who would be retrained from cutting of 

before the proper time, Ihould be obliged to pay rates for 
a property wholly unprodu£Iive to him at the time, and 
which he might probably never enjoy. Till the under-* 
woods are a£lua!ly cut, the occupier is not furnifhed 
with the means of paying the rate» which the law con¬ 
templates is to be levied out of the fubje£l-matter of it. 

He has no ability to pay, unlefs he chance to have other 
property. No diflrefs could be levied upon the wood 
while (landing. Behdes, how can it be told befoiehand, 
whether any or what proportion of it will be cut before it 
has become timber, in which (late it is not rateable at all. 

The owner is not obliged to decide beforehand. It will 
be equally difficult to afeertaiu what is the average annual 
value of property which is not to be fold for 20 years to 
come I as it mud depend up n the (late of the market 
at that time. In Rowfs v. Gel/ (a), Lord Matisju-ldcon- 
(idcred the poor's rate as a perfonal charge by reafon of 
the annual prejits out of the land. 

Holroyd contra. The legiflature meant that all vidble 
property from whence profit was derived at dated peiiods 
ihould contribute its proportion to the maintenance of the 
poor; amongd others, underwoods are exprefsly named; 
and the introduflion of the word faleahUt importing, a$ 
applied to the fubje£l matter, that which is generally 
grown and adapted for fale according to the cudom of 
the country, might be in contradidin^lion to underwood 

( m ) Cflw/. 45’, j. 
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cafually applied to the purpofes of the farm. The fub- 
je£l: matter is of annual growth, and is continually in- 
crealing in value ; and the average annual value of this, 
as of every other fpecies of produ£live property, is eafilj 
afccrtainable, by calculating what it would be worth at 
the time, with a reftriclion of cutting it till a certain 
period. And there is in fa£l an annual increafe of pro¬ 
fit if the owner chufe to avail himfelf of it: and it may 
be in general prefumed that he only fuffers it to continue 
its growth for feveral years more or lefs, becaufe he finds 
that to be a more beneficial motle of enjoying it than by 
annual cuttings. In the mean time his ability is increafed 
by the increafe of its value. No ineunvenience can 
enfue to tenants for terms of years ; for they will make 
tlieir bargains with the owners of the inheritance accord* 
iogly; and to thefe owners it muft be tht fame thing. 
Nor will any injuftiec be done to tenants for lives, to 
whom this mode of rating may be as beneficial on the one 
hand, as burthenfomc on the other, and who muft take 
their eftate cum onere: and with refpei^l to the parifli at 
large there can be no qutftion that it muft be more be¬ 
neficial to have tl’.e burthen f..Il as '"qu'illy in every year 
as it can be. Wliatever inccnvenicnc-^s there may be 
from this mode of rating arife uravoidably out of the 
fubjeft matter. Corn is an annual pruduft, and is in 
fa£l only produilive when cut down ; and yet if a rate 
were made weekly or monthly, as it may be, the occu¬ 
pier muft be rated for his corn field pro rata} and it 
would be no anfwcr to fay that it had not as yet produced 
him any profit, or that he fiiould give up the occupation 
of ir before harveft. 'I'hen what difFerence is there in 
principle between the cafe of corn and underwood. 


Lord 
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Lord Ellendouough C. J. In general the owners 1 808. 
of this kind of properly are in the habit of cutting certain 
proportions of it every year: but where the extent of it agtinft 

. The JnhabiWfiH 

IS too fmall to adopt this courfe, there may be a diuiculty of 

in rating it annually. There is great difficulty however ^**'‘^‘**-®* 

on the other hand in attaining any thing like equality by 

adopting a different mode of rating : fur if the property 

is only to be rated when it is cut once in 2^1 years i inllead 

of its quota of the rate contributing equally through 

the whole period, it throws a glut into the fund in that 

one year, and is birren all the refl: of the period: and 

if the owner has other property in the parifli, he will 

pay fo much lefs for that in the fame year when his 

ability is increafed. However as it is a cafe of extenfive 

confcquence we will coiiGdcr further of it. Near the end 

of the term his Ijordffiip delivered the opinion of tiis 

Court. 

This was an appeal againft a poor rate for tiie parifh 
of Mirjield, in which the appellant, Henry Beaumont 
was rated for fome underwoods. The underwoods were 
fuch as are ufually cut down oi;ce in 21 years, and in 
the year they arc cut they produce profit, but in other 
years they are dated as producing none. At the time 
of the rale they were of lo years dandujg. 'i he feffions 
thought them not rateable, and therefore quaflied the 
rate; but fubmitted the quedion to this court, whetiitr 
they were liable to be raud every year, according to the 
annual average value thereof; or whether they ihould 
be rated then only when they are cut down and produce 
actual profit. Am ng the fcveral defcrlptlons of pci fens 
whom the datute /13 Eliz. c, 2. makes rateable the oc¬ 
cupier of faleable underwoods is one: and the quedion is, 
whether they can be deemed faUohk underwoods, except 
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1808. in the year in which they are cut down. The word 
he Kino ® pwcifc definite meaning ; it may mean 

’i'heiiih^tanti referring to the time 

when they are cut} or it may mean fuch as are intended 
or deftined for falci in contradifi;in£lion to fuch as are 
to fupply the land with eftovets for fuel and the other pur<» 
pofes of the eftate. In the former of thefe cafeS) they 
Mrould only be rateable in the year in which they are cut: 
in the latterj they would be rateable at all times : and we 
think, after full confideration of the fubje£t, that the 
latter is the proper meaning. If they are rateable at all 
times, they will contribute, according to their ralue, in 
exaft proportion with the reft of the property in the pa- 
rilh : but if they are rateable in that year only in which 
they are Cut, the fum they will have to contribute may 
materially vary, according to the proportion their value 
bears in that year to the rateable property of the reft of 
the parifti, and may be much greater or much lefs than 
the aggregate fum it would pay if it were rateable at all 
times. Suppofe the underwoods in the year they are 
cut would produce a clear 1000/.; that the fum to be 
raifcd in the pariih communibus annis is jool.\ and that 
the annual value of the reft of the property in the parifti 
is 980/.: if the underwoods b^ rated at 20/. a year, 
Vlrhich maybe the rent they would produce upon a 21 
years leafe, the rates would amount to 2/. In the pound, 
and the underwoods would contribute annually 40/. If 
they were rated only in the year they were cut, a ftiilling 
rate would then be fufficient, and they would contribute 
rather more than 50/. So far tl ere would be no injuf- 
tice. But fuppofe the reft of the parifti to be worth . 
io,ooo/., the underwoods would, fuppofing them as 
before to be rated at 20A, contribute annually about 

4f.} 
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4J.; whereas if rated in the year of cutting, they would 
contribute in the proportion which looo/. bear* to 
10,000/. that is the iith part of the whole rate'of 100/. 
which in money is (^/. and a fraction. As 50/. then 
is only 25 times 40/. and 9/. is 45 times 4/., thedifpro- 
portion in the two cafes put is obvious, and the ditTerence 
to all parties, whether the rating be annud, or in the 
cutting year only, confiderable. Again, fuppofe the 
annual value of the parifli 6coo/., and the annual fum 
to be raifed dill 100/., the rates will be /\d, in the pound, 
and the underwoods will pay annually Cs. 8</. upon their 
fame fuppoftd annual value of 20/., whereas if they paid 
in the cutti.^g year only, they would pay 14/. 5J. 8</. 
whi(.h is above 42 times 6 s. tJf/. Put the annual value of 
the pariOi at 5C0/.; the rates to ralle 100/. muft be 4J. 
irj the pound j but in the cutting year they would only 
be ij. /\d- The underwoods would contribute in ordi¬ 
nary years, upon the lafl mentioned aflumption of the 
annual vnlue of the rateable property in the parifli, 4/. 
-innually ; wh'.reas in the cutting year they would con¬ 
tribute little Itfs than 20 times that fum, viz. 75/. ft is 
hardly necefl'iry to Hale that a mode of rating which 
might produce fuch differences to the owner of thisde- 
feription of property, and to the parifli, if he contributed 
only in the cutting year, cannot be the true rule; and 
tlie only other rul.t is a conflant contribution, which will 
at all times fall equilly upon this and every other fpecles 
of property. The objediion to this, in argument, is, that 
the property ought not to be rated until the produce of 
ir !i iS been fevered from the land, and until it has fiip- 
] iled the occupier with the means of paying. But we 
are of opinion th^t it is not neccffjry that any of the pro¬ 
fits fliould have been a^ually reaped or taken from the 

property 
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property during the period for which the rate is made ; 
but that the property is at all times rateable according to 
the improvement in its value, or in the rent which might 
fairly be ezpeded from it. Inftances continually occur 
in which the occupier is rated, though he has derived 
no profit during the period for which the rate is made. 
A new tenant upon an arable farm reaps none of the 
produce till the autumn after his tenancy commenced, 
and yet he muft pay up to that autumn according to the 
rent or value of the eftate. He muft pay before hand 
for the future probable produce. His farm is confiantly 
in a progrellive (late towards ptoducing profit; and he 
pays for that pfogrefs. So underwoods are annually 
improving in value, and the rates the occupier pays are 
for that improvement. This may poflibly be hard upon 
tenants for life j but if the law have thrown this burthen 
upon the property, they take it with that burthen. We 
think, for the reafons wc have mentioned, that the law 
has fo thrown it; that the property is at all times liable 
to be rated whenever rates are made ; and confequently 
that the order of fcITions ought to be quafited, and the 
rate confirmed. 
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Robinson agatnfl Lewis, 


Julj 6th. 


'pHE 


Plaintiff declared in alTunopfit for money paid, laid Where notice 
out and expended by him for the defendant’s ufe, and jJd’Suflding" 
on the other money counts. The defendant pleaded the ^asginfl awler 
general ilTue, and paid 76/. 2x. into court. And at the building 

® > t / ^ aft 14 Cu. J. 

trial before Lord Elknhorough C.J. at the fittings, a verdi^l **** 

was found for the plaintiff for 194/. 14/. 2</. beyond the adjoining hovfe, 

money paid into court, fubjett to the opinion of the covenant to 

Court on the following cafe. The plaintiff was tenant to uSlSr?,'m 

the defendant of a freehold meffuage in Little 3 ueen “i^cqoence, 

” to Hiore up his 

Street, Lincoln's Itin Fields^ and held the fame by leafe boufe, and to 

* pull down and 

dated the loth of February 1781, from T. Lewis, father "Pj*'®***® ^ 

' wainfcot and 

of the defendant, to one J. Savage, for at years, at the •f *t# 

' * infteadoflcav- 

yearly rent of 36/.: in which Savage covenanted to re- ingfuchex- 
. . , penct's to be 

pair the premifcs during the term, with all manner of incuired and 

. P"'d hy the 

needful and nccellary reparations and amendments what- owner of the 

foever i (cafualties by fire only excepted). The grantor notlcc*i*n*iif« 

died in 1803, and the reverfion defeended to the defend- flribe^by^he 

ant. And Savage, on the 12th of February 1794, affigned 

his iiiterrft to the plaintiff, who entered, and is now pof- 

‘ * liim ujMMi de- 

feffed under the faid kafr. On the 2ill of June 1804. 

■' ^ ployed work. 

the plaintiff was ferved with the following notice, on 
behalf of the occupier of the adjoining houfc, which works"*wd*'^^ 
was in a ruinous ftatc, viz. “ To the landlord, head [’hc'kmVfhdd 
owner or occupier, or whom elfe it may concern, of the J,*ot*recovtr wr 

agiiiiiA hit land. 

lord fuch cxpenccb ir>curred by hi^i own orders, and paid for by him in the iirA inftanci: 
all the powii3 and authorities ^iven by the adt in rcfpc^^I to a»y works to be done, 
bkinj; givLii to the owner of (he huufe intended to be pulled down and rebuilt; and thu 
landlord of the adjoining heut'e being only liable by the adl to re-imburfe his tenant 
money paid by him to the other ov.rner for fuch woiks as arc authorized to be doae b/ 
fuch other ovvner in rtfpe^ of fuch adjoiniiig houfc, 

Cti 


ho ufe 
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houfe and premifes, fituate and being No. 29, Little 
^teen Street^ Lincolns Inn Fields : pleafe to take notice, 
that 1 fliall fell the materials of the houfe and premifes 
No. 28, &c’. on the 25th of y««e 1804, and the fame 
will be begun to be pulled down on the 26th of June 

1804 : therefore you will pleafe to fhore up or otherwife 
fecure your premifes, that no dam ige may enfui', t) pre¬ 
vent any fuit at law or in equity. (SijMied) Y. AV/iV, 
2 ift of June (804.” The plaintiff immediately ftrved a 
copy thereof on the defendant. The adjoining iioufe 
was agreeable to fuch notice taken down, and the party 
wall being Ibund ruinous, the plaintiff w.i8 regularly 
ferved with the notices required under the a£t 14 Geo. 3 . 
tf. 78., which he from time to tioic; communicated to the 
defendant; and no notice being taken thereof, four fur- 
veyors were regularly appointed under the acl, ami the 
party-wail was duly condemned by them as ruinous; 
and they certified the fame under their hands on the 2 iff 
of March 1805 ; and that the party-w.ill ought to be taken 
down and rebuilt. And this certificate was filed by the 
clerk of the peace for the county of Middlefeei on the 22d 
of. March 1005. The plaintiff was regularly ferved 
with this condemnation on tl^ date of it; and on the 
fame day font a copy thereof to the defendant, who de¬ 
clined to take any part in the bufinefs, conceiving himfclf 
not liable to the expence (a). The wall w.;s in confequtnce 
pulled down and rebuilt by T. Wilfott, the then proprie¬ 
tor of the adjoining houfe, and on the 28th of December 

1805 the plaintiff was regula*-ly ferved with the follow¬ 
ing effimate, accompanied with a demand of payment 
on pain of legal meafures to enforce it. 

{a) The defendant, it was faid, was a middleman, whofe teim had not 
m iny yc.irs to run. 


Mr. 



IN THE Forty-eighth Tear of GEORGE III. 


Mr. Geo. Robinfon, Dr. to T. Wilfon, 

Fot the half of the north partf wall and chimneys to his robihsom 
houfe in Little ^men Street. Lswu- 

5 rods, 75 feel, reduced brick at i^/. j^.73 17J. 2 d. 

Ip feet run pl.iintile crcaOng at 3^/^ - 049 

6 chimney pots and plaintile flaunthcs,7J. rtfif. 2 5 o 

19 double loads ruboifli carted away, 5J. (it/. 5 > 4 6 

Paid dill riel fuiveyor his fee • 1 i o 


ageinfi 

Lkwic. 


Contra Cr, 

4 rods old brick work, cox. 


Mcafured November 1805. 


jC.'iz 12 5 
10 o o 

*2 5 

Ediu. Mawley. 


The plalntitT p^id Wilfon 70/. yx. 6 d, to which the 
bill was reduced by a furveyor, and alfo 5/. I2x. (id. for 
the ful veyor’s charge; which feveral fums were regu¬ 
larly afeertained in purfuance of the faid af!, and which 
money the defendant has paid into court. Upon the 
occafion of pulling down the party-wall, it became nc- 
ceffary to fltcre up the plaintiff’s houf?, and to pull down, 
rebuild, and rcinllate fome of the wainfeots and partitions 
therein, which were done by the dirc£lion of the plaintiff, 
and not by Wilfon or his workmen : and the plaintiff, to 
avoid being fued by the workmen he had fo employed, 
paid for the fame the further fum of 194/. 14/. 2i/., be¬ 
yond what is paid into court, which were reafonable charges 
of fo flioreing up the houfe, and pulling down and rcin- 
flating the wainfeots and partitions} but the (iime was 
never fubmitted to the forveyorsor to any other, nor was any 
account thereof ever taken by the builder of the faid wall, 
or left by him at the plaintiff’s or defendant’s houfe $ 

(^3 but 
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but the fame were before this a£Iion was commenced 
communicated by the plaintiff to, and demanded of the 
defendant, with an offer to have them examined ; but 
the defendant, conceiving bimfelfnot liable, declined any 
interference in the bufinefs. That the money paid into 
Court is the amount of the reduced eflirr.^te to 70/. ^s. 
6 d., and the 5/. 12/, 6J. the furveyor’s charge, and the 
vcrdi£l is found for ihe 194/. 14J. 2d. the extra expences 
above mentioned. 7 'lic qu^flion for the opinion of the 
Court was, whether the plaintiff were entilkd to recovt r 
the 194/. 4r. 2d. the expences fo paid by him for iinring 
up the houfe occupied by him, and pulling down and 
reinftating the wainfeots and partitions. If he were, 
the verdi^ was to (land: if not, a verdi£l was to be 
entered for the defendant. 


The ft. i4G.3.e.78.yr38. provides, that every owner of 
a houfe whofhall think it neceflary topul! down and rebuild 
any party>wall, in cafe the owner of the adjoining houfe 
will not agree touching the fame, fhall give 3 months* no¬ 
tice in writing to the owner if known, or otherwife to the 
occupier of fuch adjoining houfe, of fuch his intention, 
by delivering a copy of fuch notice, &c. (in which notice 
is given of the intention of havi^ig the party-wall furvey- 
ed, naming his furveyors, and the lime of attendance, 
and requiring the other owner to appoint two other fur- 
veyors to meet them at the appointed time and place to 
certify the ftate and condition of the party-wall &c.)‘, and 
that every fuch owner or occupier of the adjoining houfe 
(hall appoint two furveyors to meet the other furveyors 
to view and certify, &c. i or in default of fuch nomina¬ 
tion, the party giving the notice (hall name two other 

furveyors 
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furveyors to meet thofe named in the notice, who are to 
meet, view, and certify ^he fame to the juftices at the 
quarter feilions, 5 cc. And if the majority of the furvey- 
ors certify that the party>wali ought to be repaired or 
pulled down, a copy of their certiftcate is to be delivered 
to the owner or occupier of the adjoining houfe, and filed 
with the clerk of the peace: and an appeal is given to 
fuch owner, &c. And if there be no appeal, or the cer¬ 
tificate be confirmed on appeal, the pirty giving the notice 
may, in 14 days after delivering a copy of fuch certificate 
as therein mentioned, pull down and rebuild the party 
wall, and enter the adjoining houfe, and remove the 
wainfeot, furniture, &c., and Ihore up the houfe, and 
rebuild the party>wall, &:c. And fedion 41 dire^ls 
how the expcnces of the party fo rebiiilding are to be re- 
imburfed by the owner of the adjoining houfe * and par¬ 
ticularly that the owner or occupier of the adjoining houfe 
(hall, together with a proportional part of the expence 
of building the party-wall, alfo pay a proportional part 
of all other expences which (hall be necclTiry to the 
“ pulling down fihe old party-wall, &c.; and the whole 
“ of all the reafonable expences of (boring up fuch ad- 
“ joining houfe, and of removing any goods, furniture, 
“ or other things, and of pulling down any wainfeot or 
partition, and alfo all cofls, if any, award'd by the 
“ feflions, &c.” It then directs, that within ten days 
&c, after fuch party-wall (hall be fo built, fuch Crlt 
builder (hall leave at fuch adjoining houfe.a true account in 
writing of fo much thereof for which the owner of fuch 
adjoining houfe (hall be liable to pay, and alfo an account 
of fuch other expences and cofts ; ** whereupon ic fliall 
be lawful for the tenant or occupier of fuch adjoining 

Qjl ** building 
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** buililing to pay fuch proportional part as aforcfaid to 
** fuch firfl: builder, and alfo for Jhorhig fuch adjoining 
** building! and for all fuch other expenccs as are herein 
** before direAed to be paid by the owner of fuch adjoin- 
ing building, and to dedu£l the fame out of his rent, 
“ &c., until he (hall be reimburfed.” And if the ex- 
pences be not paid within 21 days after demand, a re¬ 
medy is given againft the owner by a£lion of debt, or on 
the cafe. 


The cafe was argued in lafl: Michaelmas term by Hot- 
royd for the plaintilF, and Wigley for the defendant; when 
it was indlled for the defendant, that the tenant, being 
bound by his covenant to make all repairs, cquld recover 
nothing againft his landlord, except that which he had 
been compelled to pay under the exprefs provifions of 
the aft above mentioned; and that the courfe there 
pointed out not having been purfued here, but the plain¬ 
tiffhaving voluntaiily incurred the expences fought to be 
recovered, he had no remedy over againft his landlord. 

On the other hand, it was contended for the plaintiff, 
that as he would have been prottfted by the aft in paying 
to the firft builder the expences of flioring up and pulling 
down and rciuftating the waiipfcot and partitions, which 
are found to have been neceffarily incurred, if the fame 
had been firft paid, and afterwards demanded, by fuch 
firft builder of him, the tenant; it could not make any 
difference as to his remedy over againft his landlord, that 
he had paid thefe expences himfclf in the firft inftance. 
That the inconvenience to a l"ffce w'ould be very great rf 
he were obliged to entruft the workmen employed by the 
owner of the next houfe, to enter his premifes and re¬ 
move 
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move all his furniture and Aock in tnde, inftead of hav- 1806. 
ing it done by perfons employed by himfelf, when the 
nccelJity of doing it at all was impofed upon him by the 
reguldtions.of the act. That the aifl only meant to give 
the power of doing thefe things to the owner of the 
houfe meant to be repaired, where the owner or tenant 
of the adjoining houfe would not take it upon himfelf. 

That ail the cxpences necefiarily attendant upon the 
pulling down and replacing the party wall, fuch as the 
removing and replacing of the w'ainfcot and partitions, 
were alfo intended to be thrown on the landlord. As m 
Hyde V. Cogfin and others (a), the hundred was held liable 
for furniture deftreyed by rioters in pulling down a 
houfe, as well as for the dam-’ge done to the hoitfe 
ill’clf, though the latter only ij named in the ftatute 
1 G. I. /I. 2. c. 5./I di. And upon the conflruOion of 
the building aft, tin* cafes of Southiill v. Leadbcater (i), 
Beartlmore v. Fo:-; (i ), Barrett v. Ihe Duhe of Bedford (;/), 
and Sahgjler v. Birkhead (e), were ri-ferred to; and it 
was infifiied, upon the authority of the latter, that the 
operation of the ftatute was not varied by a covenant for 
repairs on the part of the tenant. The cafe llood over 
for confideration till this term, when 

Lord Ellenborough C. J. delivered judgment. The 
money fought to be recovered in this aftion is the expence 
of (horing up the plaintiiF’s houfe, which work was done 
by a workman employed by the phintilf for that purpofe, 
and the money paid by the plaintilF to fuch workman. This 
is an expence which properly belonged to the plaintiff, ex- 

(fl) Dsugl. 699. (A) 3 7erm Rep. 458. (f) 8 Term Rep, 

{ d ) n , 6oz. (t) I Rd - ^ 3«3-' 

cepi 
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1808. cept fo far as the ftat. 14 G.3. c. 78. has (hifcsd the burthen $ 
becaufe the plaintiff was tenant under covenant bv the 

Robimson * * 

Mgainfi terms of his leafe to repair uphold and fupport the de- 
mifed premifes: and the defendant» the landlord, is no 
further or otherwife liable to this ezpence than as the 
of parliament has made him fo: the rule and man¬ 
ner of his liability muft therefore be found in the a£k. 
Now the a£f empowers the perfon at whofe expence a 
party-wall is rebuilt, in other words the owner of the 
houfe adjoined to his, purfuing the diredlions, and giving 
the notices, pointed out therein, to fhore up the houfe 
and build the party-wall; and after the expence has been 
afeertained by furvcyorsiii the manner pointed out by the 
a^, to leave a true account in writing at the adjoining 
houfe: whereupon the a£i: direebs tlvat it fliall be lawful 
for the tenant or occupier of the adjoining building or 
ground to pay one third, or fuch proportional part of 
building the wall as aforefaid, and alfo for fhoring and 
fupporting fuch adjoining building, and fuch other ex- 
pences as are direfbed to be paid by the owner, and to 
dedu£b the fame out of the rent which (hall become due 
from him to fuch owner under whom he holds the fame, 
until he (liall be reimburfed: and in cafe the fame be not 
paid within 21 days next aftet/demand thereof, then that 
the fame may be recovered with full colbs of fuit of fuch 
owner, by a£bion of debt or on the cafe. All the powers 
and authorities given by this a£b, in refpe£b to any works 
to be done, are given to the owner of the houfe intended 
to be pulled down and rebuilt, and the money is to be 
paid by him ; and it is only in the event of the money 
for doing fuch works having been paid to him by the 
tenant, that fuch tenant can reimburfe himfelf as againd 

8 hit 
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his landlord. This being therefore an expence incurred 
by the tenant by his own a£b, and not in purfuance of the 
provifioiis of the ftatute, cannot be recovered againlt the 
defendant) his landlord. 

His Lordfliip added, that Mr. Juilice Lawrencf, who 
fat in this Court when the cafe was argued, concurred in 
this opinion. 

Poftea to the defendant. 


The King agalnfi Lucas and Another, 

"^AMPIER obtained a rule calling upon the lord 
and the lleward of the feveral manors of Filby in 
Norfolk to (hew caufe why a mandamus (hould not iflue, 
commanding them to permit Mr, ^earle^ who claimed 
certain copyhold lands within thefe manors, to infpetEl 
the Court rolls and to take copies thereof. This was 
obtained upon an affidavit fetting forth Mr. S>earle*& claim 
as grandfon and heir at law of the copyholder lad feifed, 
who died in 1774, having fird devifed certain edutes for 
life and in tail, which were fpent, with remainder to his 
daughter Mary in fee, whofe elded fon the prefent claim¬ 
ant was: and which affidavit alfo dated that application 
had been made to the lord and his deward for leave to 
make the required infpe£kion, which they had re- 
fufed. 

Park (hewed caufe on behalf of the lord, whofe father 
had purchafed the premifes, of which he had been in 
pofleffionfor foroe years, and obje6ted to the right of the 

claimant 
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1808. claimant to infpe£l the rolls, there being no caufe 

The Kin« depending in which the title was involved: for which 

sigahj/i he cited TAe King v. Allgood fn), where a fanilar a^plica- 

Lucas « % # rr 

>nd Another, tion was denied on that ground. 

Lord Ellenborough C. J. I do not know why there 
fhould be any caufe depending in order to found an ap¬ 
plication of this fort. This is not the impertinent intru- 
fion of a (Iranger; but the application of one who is 
clearly entitled to the copyhold, unlefs there be fame 
conveyance of it by thofe under whom he claims: he 
may therefore well require to fee whether there appears 
upon the rolls to be any fuch conveyance. 

Court thereupon made the rule abfolutc, fu far as 
felated to the copyhold lands claimed. 


(«) TTrrmRcp 74 S. 
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Blewitt againji Marsden. 

*^0 an aftion againft the acceptor of a bill of exchange 
the defendant pleaded a iham plea of judgments re¬ 
covered in the Court of Piepoudre in Bariholomew fair, 
which were framed In terms obviouily denoting fic¬ 
titious proceedings j and Park for the plaintiff in con- 
fequence applied for a rule to fliew caufe why 
the plaintiff jfhould not be at liberty to fign interlo¬ 
cutory judgment in this cafe as for want of a plea, 
(treating it as a nullity ; it being palpably and upon 
the face of it a fliam plea,) and why the defendant’s 
attorney (hould not pay the cods occafioned by the plea 
and of this motion. And on caufe (liewii by the 
Altorney-Generaltlit not attempt to juftify what had 
been done, but endeavoured to excufe the pleader and 
the defendant’s attorm y, upon the ground of their having 
been milled by an improper praffice which had crept in 
of putting fuch fham pleas upon the files of the Court. He 
obferved that it might be difficult to prevent altogether 
the pra£fice of putting in (ham pleas of judgments reco¬ 
vered in the ufual form; and he would not difcufs the 
different merits of the refpediVe forms of pleading 
them. 

The Court faid that there might be occafions where they 
would not enter into any queftion as to the truth of a plea 
•f judgment recovered, pleaded in the ufual form, upon 
r motion, 
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motion, but avirait the time for producing the roll when 
fuch a plea would be regularly dlfproved} but they 
cxpreiTcd great indignation againft (he abufe which had 
grown up of late and was continually increafing, of 
loading and degrading the rolls of the Court with (ham 
pleas of this non fen Gcal nature, making them the vehicles 
of indecorous jelling ; by which it fometimes happened 
that the time of the Court, which ought to be better em¬ 
ployed, and was fufliciently engaged with the real bufinefs 
of the fuitors, was taken up in futile inveftigations of 
nice points which might arife on demurrer to fuch (ham 
pleas. And therefore in order efFeflually to put a Hop 
to this practice in future, they made the rules abfolute in 
this and feveral other caufes wherein the fame form of 
plea had been filed. 


END 01- TRlKlfS;- TiKM, 
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MEMORANDA. 

Mr. Serjeant Heywood was made a Welch Judge in 
March 1807. And in Hilary term laft John Balguy Efq. 
of the Middle Temple received a fimilar appointment. 
And in the courfe of the long Vacation, after this term, 
Nathaniel Goodwin Clarle Efq. of Lincoln*! Inn was ap¬ 
pointed one of his Majefty’s counfel learned in the law, 
and took his feat within the bar in the enfuing term. 




CASE! 

ARGUED A«D DETERMINED 

i8e9. 

IN TH* 

Court of king’s BKNCH, 


Michaelmas Term, 

j[n the Forty-ninth Year of the Reign of George III, 


John Lane and Anna Louisa his Wife, and Eli¬ 
zabeth IIowoRTH, Widow, a^ainJi'WAh’TEiL 
Wilkins, Henry Allen, Tho.Davies, Mor¬ 
gan Walters, Clerk, and Frances his Wife, 
Richard Norman, and Mary-Ann his Wife, 
Jane Howorth Graham, an Infant, (by 
Guardian,) and William Howorth Davies, 
an Infant, (by Guardian.) 


nhHE Lord Chancellor fent this cafe for the opinion ^.,havIrt5flo 
^ of the Judges of this Court. 

vO tail under the 
will uf IJr G%$ 

with remainder to B* and C> for life, rem.4inder to the heirs of their bodies for fuch eltatea 


and in fuch proportions as they or the furvivor fliould appoint, and in default of 
fuch appointment, remainder to the heirs of the body of B., with remainders over] 
made his will, whereby, after deviling certain ellates to truftecs to fell and apply the pur- 
cliafe-money amongft different relations, and direiling them to ftll all other his real effates, 
and apply the money to fome of thofe rehitions; i*e gave 5 /. a^piece to C. (who furvived 
B.) and to D. the only cliiM ot B and C., “ in conhderation of the ample provifion made 
« for them after my deceafe by Dr. G. who has by his will devifed to them certain eftatet 
** in R’t now in my poffcBion, which, thougli 1 could now legally difpofe of, I mean 
Vot. X. R •«* full/ 
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1808. On the 26th of November 1773, the Rey. Dr. Griffiths, 
■* ' being fejfed in fee of meHuages and lands in Radnorjhire, 

agathft by his will duly executed and attefted, devifed the fan^ 

Wi 

to trudees for 500 years upon the truds therein men¬ 
tioned ; and fubjed thereto he devifed the faid edates to 
his couGn John Howorth for life} and after his deceafe 
to the heirs of the body of yohri Howorth \ and for de¬ 
fault of fuch iflue, then fubjed as aforefaid, to' Edward 
Ho^vorihf and his wife, the plaintilF Elizabeth Howorth, 
whole maiden name was Lane, for their lives and the 
ife of the furvivori and after their deceafes, fubjed ao 
aforefaid, to the ufe of the heirs of the body of Ed. Ho¬ 
worth and his wife, for fuch edates, and in fuch parts, 
lliares, and propiirtions, and fubjed to fuch charges and 
limitations, as Edw. Howorth and his wife, by deed or 
writing, duly executed in the prcfence of three witnefles, 
Ihould appoint ; and in default thereof, as the furvivor 
of them {Edw. Howorth and his wife) by will or any other 
deed or writing, to be in like manner duly atteded, diould 
appoint *, and in default of fuch appointment, to the ufa 


“ fully 10 conjittfi to ilicm, accofdinjc to tlic intent of the faid will.” After this yS. fuffticci a 
recovery, and declared the ufesi to himfcif lot hie, rtntaindcr to fuch pirfons ami loi furli 
«fes as hi by dttd, will, or cojlicil, to be ptupi-rly attvlkd, ihould a]>point j and lot de¬ 
fault ol filth appoitJtintnt, to C. lor lile, remaindfr to for life, with rcni.iiridrr over in 
fee. After this he made a codicil, duly rxecutrd, w/erehy lie ca.jiimed Ills faid will in 
7ii refpefls not thtrehy altered j and after rndkinj; fome altcrdtions m refpeft ot otliei pro¬ 
perty, lie decl.irtd fuch codicil to be part of his faid \v>i|. 

Ueid that C and D. took nothing under the will and codicil of W. in the property which 
had belonged to Dr. O.: for it did not appear rliat Jl intended by his will to ilewfe- the pro¬ 
perty in (|ue’(l.oii, but rather to let it piis as it was devifed by the will ol Dr. &' : and his 
con^rtP-ition ol his will !>y his codicil toulil not cany it further. 

Butevin if he h.td intended to e-xcreifc a devifing powt'i by the will, accoiding to the 
eftntes la ved cut by Dr fJ-’s will foi f*. and /)., yet Uc aftci wards. Iter, d that intent, and 
took a n \v eftrtte in the pieinifcs by fudering.a iccovery. the tiles of wfiieh vvcie different 
from tho .. of Dr. ’s will; reftiviny to himfrit a peiWir ol appointmini by deed, will, 
or eudici ; and when he exeeuted a eodicil afterward., conAnning li s will m ail rcfpedls, 
except wlnre altered or uvoked by his codicil, and tiien making fpecific alterations a* to 
other pots of his prO|.eity, without reference- to Ins power or to tii>; propelty in queflioii; 
^though fiiwh reference be »ot elfentiall/ nccelTiiy to the cxecu ion ot a power, if it plainly 
appear that the party meant to execute it) nothing appeared to Ihcw that he meant to 
fOiecutc the power by his codicil confirming his will generally, fuppoling it could takc_cffc£t 
Ikroiigh Ui« n.cdium of fuel) a will. 
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of the heirs of the body of Edw» Haworth ; and for de¬ 
fault of fuch iflue, to the right heirs of Edw. Haworth* 
Dr. Griffiths died in 1774; on whofe death the devifee, 
ffohn Howorthf entered upon the devifed premifes, and 
continued fcifed thereof until his deaHi. The devifeci 
Edw, Haworth, died in the lifetime of “John Haworth^ 
and without having joined with his wife in making any 
appointment purfuant to the will of Dr. Griffitbs\ leaving 
the plaintiff,'his widow, and four children by 
her, viz. Edward, Douglafs, and Emma, (all fince de- 
ceafed witliout iflue), and the plaintiff Anna Louifa Lane. 
On the 19th of November 1800, after the death of Edw. 
Howcrth, and his fir 11 three named children, John Haworth 
made his will, duly executed and atieflcd, beginning, “This 
the laft will of me John Howorth, of //uy,” &c. and he 
thereby devifed to W. Wilkins and H. Allen, antL to the 
furvivor and hi.s heirs, his mefl'uage, farm, and lands, 
&c. called Lumpadery, in ihe parifli of Lowes in the 
county of Radnor: and alfo his dwelling-houfe in Hay, 
&c. (deferibing particular parcels) habendum to the truf- 
tees in truft, after his deceafe, to fell and difpofe of the 
piemlfes, and lay out the purchale-money, viz. the firft 
100c/. of it, in real or governmeiu fecurity, and apply 
the inter ft half-yearly for the ufe and benefit of his 
fifter FratiLCS Davies, during her life, and in the mean¬ 
time out of the rents and profits of the devifed eflates, 
(which he charged with the fame) to pay his fifter 20/. 
half-yearly, &c. and he directed the remainder of the 
rents and profits to be divided and paid by his truftecs 
amongft his nephew, Tho Davies,zxsA his nieces, Frances 
the wife of the Rev. Morgan Walters, and Mary Ann 
the wife of Captain Richard Narman, i-4th to each, and 
the other fourth to his nephew Wm. Davies and Mary 
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bis wife, and their children, in fuch manner as the trullees 
iliould think proper. And as to the fnrplus fale>money 
above the i ooc/. to be laid out for the benefit of fome of the 
above-named and certain other of his relations in certain 
proportions and frr fuch ititercds, as were therein par¬ 
ticularly fpecified. And then reciting that he had con- 
tra£ted with certain perfons for the purchafe of three 
dweiliiig-houfes in the town of Hay^ with an orchard, 
&c. and was to complete the fame on the ad of February 
next, on having a good title made thereto ; he willed that 
in cafe the purchafe fliould be completed during his life, 
the premifes fo contracted for (hould be fold by his 
truflees *, and he thereby djrcCted them to fell and difpofe 
of the fame and all ather his real ejiates^ in fuch manner 
and at fuch time as he had therein before direfted for the 
fale of his edates mentioned in the former part of his 
will, and to pay and apply ihe money arijing from the fale 
thereof to and amonpf his faid feveral nephenvs and nieces^ 
(children of his filler Frances Davies')^ in fuch propor¬ 
tions and in fuch manner to all intents and purpofes as 
he had therein before directed in refpe£l of the money 
to arife from the Lie of the premifes firll therein devifed. 
And as to his pcrfonal edate, after paymetit of his debts 
and funeral expence;, he bequeathed as follows, viz. “ I 
give to the widow of my lat^ brother Edivd. Howorth, 
and to her daagliter Mrs. Loui/a Lane^ 5 /. each; and I 
** give them thefe fntall fums only^ in conf deration of the 
** ample prcnj'fion made for them after my deceofe by the late 
** jDr. I'homas Griffiths, who has by his will devifed to 
them certain efates in the county Radnor, now in my 
“ P<iIPdF^ofh oral whichy though s could now legally difpofe of 
“ 1 mean fully to confirm to them according to the intent of 
“ the faid will'’ He then gave to his niece, Frances 

13 Walters, 
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IV'alterSt all his Hlver plate and plated goods, and to his 
godfon F. Ailetti foil of the faid Henry Aliens 5/.; and the 
reft and relidue thereof he gave and bequeathed to the 
faid IV, Wilkint and H. Alkny and chc furvivor of them, 
his executors, in truft to be applied by them in like 
manner as he had before dire£i(;d as to the produce of 
his real ejlates when fold, and to go in aid thereof; ap¬ 
pointing the faid W. It Ukins and H. Alien his executors. 
And the will ended thus : Iii witnefs whereof 1 have 

** to this my laft will and teftament fetmy hand and feal 
** the jplhday of November iBoo. John Howorth, (L.S.)” 
(with the fignature and atteilatioii of the fubferibing 
witnefles). 

By indentures of lenfe and rcle 'fe of the 20th and 
21 ft of March 1801, between ^uhu Ho’ivjrth of the 
firft part, Henry Allen of the fecond, and IValter Wilkins 
of the third part; John Howorth conveyed and rcleafed 
the prernifes fo dtvifed by the will of Dr. Grijtihs to the 
defendant H. Allen and his heirs, to enable him to become 
tenant to the praecipe, in order that a common recovery 
might be fuffered thereof, which fliould enure to the ufe 
of himfelf {John Hoiuorih) for life, with remainder to 
the ufe of fpeh peifons and for fuch ufcF, intents, and 
purpofes, as he, by any detd or by his iaft will in writing, 
er by any codicil thereto, to be properly actefted. (liouid 
limit, appoint, give, grant, or difpufc of the fame; and 
fqr want of fuch limitation, appointment, &c. or difpo- 
fition, to the ufe of Elizabeth Howorth for life, fubje£l: to 
impeachment of wafte, with remainder to the ufe of the 
plaintiffs, John Lane and Anna Louifa his wife, for their 
lives and the life of the furvivor, with xemainder«-to the 
ufe of W. Davies, Thomas Davies, Frances Walters, the 
wife of the Rev. Morgan Walters, and Mary Ann Norman^ 
$be wife oi Richard Norman, all therein namedias tenants 
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in common in fee. In purfuance of thefe deeds a com¬ 
mon recovery of the premifes was duly fuffered in the 
Court of Great Seffions of the county of Radnor at the 
then Spring Seflions} by the record whereof it appears 
tint the Great Seflions commenced on Monday the 23d 
of March 1801, and that the writ of feifln was fued out 
returnable on Friday the 27th ot the fame month, and 
that the (heriff returned the writ accordingly ; having by 
virtue of the fame writ caufed fcifni to he delivered to 
Walter IF'lkins on Tkurfday the 2t;lhof the Lme month. 

John iJjivorth^ on the 25th of the fame month of March 
1801, made and publiflied the following codicil to his 
will, duly executed and attelled ; A codicil to be 
added to, deemed and taken, as and for part of 
the laft will of me ’John Howorlh^ of flay^ &c. dated 
in NCvewber laft part. In the fiift place I confirjn my 
fdki lafl: will in all rcfpecls, except where the fame 
•* fhall be altered or revoked by this codicil. Item, I 
** give to If'm. Projir^ fon of Wm. and FJiz. iV^r, 
“ of i/iiy, Ac. all that mefluage, &c. wherein Wm, 
FroJJer the elder doth now dwell, Ac. to hold to the 
“ faid Wm, Proffer dcA younger, his heirs. See. Item, I 
“ give unto FranceSy wife of Morgan WalterSy of Hayy Ac. 
“ her heirs and afligns, all my houfehold furniture, plate, 
&c. for her foie ufe, &c. In witnefs whereof I the faid 
ffohn Hoivorth have to this codicil, which J declare part 
“ of my/aid willy fet my hand and feal, this 25 ih of March 
1801.’* The teftator, John Howorthy at the time of 
making the codicil, hid no real eflates except the tflates 
mentioned in his will. "When John llowarth fuffered the 
r&covery, and made his faid codicil, the plaintiffs, ^ohn 
Lane and his wife, had Been married fcveral years with¬ 
out having had ifluc. John Howorth died on the 2pth of 

March 
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March iSoi i and thereupon tlie plaintifF, Eliz. howorth^ 
entered on the premiies, and foon afterwards executed a 
deed of appointment, conformable to the will of Dr. 
Griffiths^ and thereby limited the premifes, after her own 
deccafe, to the plaintiff Anna Louifn Lant, and the heirs 
of her body; and the plaintiffs, having fuffered a reco¬ 
very of the premifes, exhibited their bill in Chancery 
againil the defendants, praying, among other things, to 
have the title deeds of the premifes delivered up to them. 
And, on the 8th of May 1807, Chancellor or< 

dered this cafe to be Hated, and the following queffion 
to be put for the opinion of the Court, viz. Whether the 
plaintiffs took any and what effate in the premifes under 
the will and codicil of John Howorth ? 

The cafe was firft argued in lafl; Michaelmas itXTCiy and 
again in laft Trinity term; the Court having direfted it 
to Hand over, upon an intimation that certain parts xtf 
the will, which were not ftated in the cafe as diredlcd by 
the Lord Ch uictllor to be f.nt for the opirJon of this 
Court, had been afterwards added byeonfent of parties; 
until it was afeertained that his Lordfliip, upon fuch new 
Hatement of f'j£fs, entertained anv doub*^ on which he 
W'is defirous of having the advice of this Court. And 
Lord EUenborough C. J. faid, that the Court did not fit 
to anfwcr cafes which the parries tlicmfelves chofe to 
biing b.forc them in this form for their opit)io:i. And 
that very recently the Court of Common Pleas had re- 
fufrd to hear a cafe argued before them which had been 
H‘riit there by agreement between the parlies concerned^ 
without the dcfire of the Lord Chancellor, 


iBoS. 
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Ahbolty for the plaintiffs, contended that the plaintifTs 
took under the will and codicil of John IJoivcrth fuch 

R 4 eflatr^ 
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eftates as they would have taken under the will of Df« 
Tho, Griffithtt if J. Haworth had not fuffered a recovery $ 
viz. that the plaintiff Eiizabeih Haworth took an eftate 
for life, with a power of appointing to the plaintiff Jnna 
Louija Lane^ or in default of appointment, that A, L» 
Lane took in tail. Then, after obferving upon the date^ 
of the feveral fa£ls and procecdiiig:> relating to or affe£led 
by the recovery *, as that the will of J, Haworth was of 
the 19th of November ifcco; the deeds to lead the ufes 
of the recovery, of the 20th and a ill of Matih 1801; 
the codicil, of the 25th of the fame month; that the 
Great Scffions, in which I he recovery was fuffeied, com¬ 
menced on the 23d of the fame jX nt<h\ that the writ of 
felfin was returnable on tht 27th, and the Ihcriff’s return 
th.ut he had cjufed fcKin to be delivered on the 26th ; 
(which day was not material (a) ;) on v/hich fads the re¬ 
covery muft be taken to be as of the firtt day of the Great 
Seflions, accorditig to Shellf^ cate (^), and therefore 
prior to the codicil : though he obferved that the cafe 
ihould have {fated the firit procefs, which was the writ 
of quod ei deforciat, before the codicil:) he arpued the 
cafe, Firfl:, as if the recovery had been fuffered by John 
Howorthy without any declaration of its ufes; fo as to 
have given him the fee. Then th^ cafe would have {food 
thus—^The teftator, John Hnmrihy having obtained, 
through the bounty of Dr. Grrfjithsi fuch an eftate as 
enabled him to obtain complete dominion over it by fuf- 
fering a recovery, which, if he had not fuffered, the 
plaintiffs would take tire eftate; being by fuch recovery 


(«) Goodtigbt V. Righyy » H. Blac. 46. and 5 ^Term Rtp> 177. and vide 
&/wy» V. ^thuytiy % Burr. 1131, The writ of fcifin is never in faft exe¬ 
cuted 

(f) I Me/. 93. 
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feifed io he, makes his will;, whereby^ after making pro* 1808 
vifion for feveral other rehtions, be gives to the plaintifTs, r 

Iv A |8 ll( 

Elhaheth and Anna Louifa, only 5/. each obferving that 
he does this becaufe ** of the ample ptuvifion made for 
them after my deceafe by the late Dr. Griffiths, who 
** has by his will devifed to them certain eftates in the 
«* county of Radnor, now in my podeflion, and which, 
f* though I could now legally difpofe of, 1 htean fully to con-^ 
firm io them, according to the intent of the faid w///.** 

The effect of that would be a devife to them of the fame 
edates as were devifed by Dr. Griffiths* will, by reference 
to, and through the medium of, that will. It would 
then be like the cafe of Milford v. Smith, which is thus 
reported in 1 Salk. 225. A., being feifed in fee, in conli- 
deration of marriage, covenanted to levy a fine to certain 
ufes; but no fine was levied. Then A., reciting this 
deed, by his will ** devifes and confirms all eflates given 
** and granted to his fon in marriage, according to the 
“ deed.** And the Court, on a fpecial vcrdi<£l, held that 
the will had reference to the deed, and pafTed fuch lands 
and eflates as were intended to be conveyed by the deed 
and fine. If the word devife had been in the will, it 
could hardly have borne an argument; but by the report 
of the fame cafe in 4 Mod. 131., which profefTes to give 
the words of the will, they were ** Item, I do ratify and 
make good,** &c.; in i Show. 350. they are ** ratify and 
confirm j” and in Comh. 195. the words arc, “ I do hereby 
make good and confirm the eflates granted in marriage 
« for the ufe of my fon,*’ &c. Here, then, taking the 
recovery as fuffered prior to the codicil, and to the will as 
fpeaking from the date of the codicil, the word ^«»^r>»,with 
reference to Dr. Griffiths* will, is equivalent to the word 
devife, and (hews the intent of John Howorth, the teftator. 
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to be, that the plaintifTs (hould have by his will the fame 
eilates and interefts as they would have had under the 
will of Dr. GriJJiths, fuppofing no recovery had been fuf- 
fertd : the codicil operating as a republication of the will 
in rtfpeft of every thing not thereby altered. Then, 
2dly, The declaration of the particular ufcs of the re¬ 
covery will not differ the cafe from what it wodld have 
been if the ufe had been declaied merely to John Ho~ 
worth himfclf in fee. In fa£l he was then feifcd for life 
only, with a power of appointment by deed, will, cr 
codicil i and in default of fuch appointment, remainder 
to Elizabeth Haworth for life; remainder to John Lane 
and Anna Louifa his wife for their lives and the life of 
the furvivor; with remainders over. And he had by 
his will devifed to thefe perfons the fame efUtes and 
inters..;s as they would have taken under Dr. Griffiths^ 
will. The import then of //cmir/^’s will is this: 
“ Dr. Grijfths meant to give you certain lands and for 
certain inrcrells fpecihed in his will. I have the power 
of preventing this j and I have already done an acl by 
which, if I do not make a change, you will derive a lefs 
interdl than Dr. Griffiths meant to give you : but I chufe 
you fhould have exadtly what he^eant to give you ; and 
for that reafon I give you only nominal legacies. Take, 
therefore, fuch edates and interefts as are expreflcd in 
Dr. Griffiths' will.” This wouUl operate as a good exe¬ 
cution of his power of appointment: and for this purpofe 
a precife and formal reference to the power is not necef- 

fary \ as was faid by Lord Thurlow in Andmvs v. ilw- 

« 

mot {n)f and may be colle£ted from other cafes 3dly, 


(a) % Bn. Com, Rep. 303 . 

(A) Vide Stmfdtn v. Standen, % VeJ- jvn. 585. and Ualti T. Ma'gcrum^ 
3 ^*/ jan. 300 * 


Con- 
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Conndering the cafe, as it really is, that is, the will as 1808. 

having been made prior to the recovery, and the codicil *7177 

afterwards, the codicil is a republicatioii of the will, and aiainfi 
makes the latter fpeak after the recovery. This is now 
fully fettled, by Acherhy v. Vernon (a), Doe v. Davy {b)t 
Barnes v. Crowe (c), and Pigott v. IValler (</). It will 
be objedkd, however, that by giving thiseffe£l to the co¬ 
dicil, it will be attributing to the words of the will a dif* 
ferenc meaning from that which they had when the will 
was made: but if the legal efTecfl of the codicil be to 
make the will fpeak from the date of the codicil, the mean¬ 
ing of the words mud be taken at that date. The inten¬ 
tion of tlie tedator mud in the fird place be fought for in 
the words he has ufed ; though it may be admitted that 
if it elfewhere appear that the ordinary fenfe of the w'ords 
does not exprefs the intention, another fenfe may be given 
to them. But that mud be dtewm clearly, otlierwife the 
ordinary fenfe of the words mud prevail. It is clear 
however that the ordinary fenfe of them is not contrary 
to the true intention of the tedator, who certainly meant 
tlufe plaintiffs to take the fame edates they would have 
had under Dr. Grtfllhs' W’ill; though he inaccurately 
dates in his will that he had then a legal power of dif- 
pofing of the property in quedion ; which he had not in 
him then \ though he might acquire that power at any 
time by fuffering a recovery, as he afterwards did. Then 
the codicil made after the recovery, and confirming the 
will, mud be taken to have intentionally adopted the lan¬ 
guage of the will as applied to the then exiding date of 
things, when he had acquired that power. [Le Blanc J. 

May it not be argued that the tedator John Haworth did 

(tf) Com. Hep, 3S1. (//) Cvu’Jf. 138. 

(f) 4 Iir». Cl'iiH. Caf and i t'ef.jun. 486. (J] 7 /'<■/. jun . 98, 

not 
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1808. not mean to difpofe of this property at all by his will, but 
meant to leave it to pafs as it would do under the will of 
sgainli Dr. Griffiths^ fuppofing that he did not bar the entaih 

jfjat fjjue jjg jjaj done ? There is the difh- 
pulty. Suppofe he had faid in terms, Though I 
have the power by fuffering a recovery to difpofe of this 
property; yet I do not mean to difpofe of it, but (hall let 
it pafs to thofe in remainder under Dr. Griffiths* will.” 
Lord ElUnboraugb C. J. Suppofe he had only faid as to 
this eftate, ** I fhall leave it to go to the perfons to whom 
Pr. Griffiths has devifed it.”] The words ufed in the will 
are (lionger, when he fays that he means fully to con^ 
ffirm it to them, according to the intent of the faid will 
for that is an adoption of the fame intent; and a conjir^ 
matio» of an eftate by one who has power to convey ope* 
rates as a grant of it. Then when he afterwards confirmed 
his will by the codicil, he had the power which he before 
fuppofed himfelf to have. 

Oweftf contra, afluming for the purpofe of the argu¬ 
ment that the recoyery was complete before the date of 
the codicil, firll argued the queflion how far the codicil 
was a republication of the will, as to the property in 
difpute, in which the teflator had^acquired a new eftate 
fubfequent to the will. Down co the cafe of Ack^ 
erley v. Vernon {a) the decifions had been uniform, as was 
faid by the Matter of the Rolls in Pigott v. Waller (^), 
that after-purchafed lands could not pafs without an ac¬ 
tual republication of the will: but even in Acherley v. 
Vernon the Houfe of Lords did noi determine, that every 
codicil duly executed would republifli a will: but, as the 

(«) Ctm, Rff. 3S1. (^) 7 ycj }un, 118. 

Matter 
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Mafter of the Rolls confideredi it is a ijueftton of intention. 
upon the particular urording of the codicil in each cafe. 
The ground the Judges took in Acherley v. Vermn^ as ap¬ 
pears from what Lord Hardnuicke faid in Gibfon r. Ro* 
gers (fl), was, that the words of the codicil referring tO 
the words of the will, they were fo incorporated together 
that they necelTarily made but one inftrument. In Barnet 
V. Crowe [b) the Lords CommiiTioners decided on tho 
fame ground. It is fo dated by the Mader of the Rolls 
in Pigott V. Waller (e) : for the fird codicil was begun 
upon the lad (heet of the ^ill, and continued to another 
(heet; and the fecond codicil duly atteded was begun 
upon the lad (heet of the fird. And there was this fur¬ 
ther circumdance, that the will adumed to pafs all the 
edates the tedator mJg/jt die feifed or podeded of: as it 
did alfo in Acherley v. Vernon. And finally his Honor 
determined Pigoit v. Waller (which he admitted was not 
materially diderent from the prefenc as to the quedion of 
republication of the will) on the ground of an apparent 
intention in the tedator by his codicil, dire£led to be an¬ 
nexed to his will and made part thereof, and referring to 
and altering it in part, to republilh his will. But in Lady 
Strathmore v. Bowes (</), (which has never been over¬ 
ruled, (though Lord Kenyon admitted that a codicil, con¬ 
firming a will of lands hi general words, will pafs land 
purchafed in the interval *, yet he dates the quedion to be 
whether it were the intention of the devifor to pafs by 
that codicil any thing more than would have paded by the 
will itfelf; and in that cafe the after-purchafed lands 
were held not to pafs, by reafon of the word faid (faid 
lands) in thie codicil, which confined it to the fame landa 

(a) Ambl. 97. ( 4 ) 4 -Fro. Cb. Cef. z. and 1 JTeJ, jun, 

(t) 7 Ftftjua. {J) 7 Term Rey. 487. 

before 
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before given by the will. Then 2dly, taking the codicil 
to have been a republication of the will, the queltion is» 
whether upon the face of the two inllruments there ap< 
pears to have been any intention in the teftator to difpofe 
of this edate which he had not at the time of making the 
will, or to execute the power of appointment which he 
had at the time of making the codicil. It is admitted 
that John Howorth when he made his will had no power 
to difpofe of the edate. He appears to have accurately 
knOA'n what property he had ; and he makes a didinfi 
difpofuion uf didcrent parts of it. And after dlre£ling 
the file cf certain edates by his triidees, and making a dif- 
pofition of dilFerent fums to different relations, he directs 
his trudecs to fell certain newly purchafed houfes and 
all other his real efiates*' in fuch manner as he had before 
direi^cd for the benetit of his nephews and nieces. Then 
lie gois on to date, that with refpetd to the edates in the 
county of Radnor^ then in his pofleflion under the will 
of Dr. Griffiths^ “ though I could now legally difpofe of 
*< them, 1 mean fully to confirm to them (the devifees in 
remainder under Dr. Griffiths* will) according to the 
intent of the faid will.” Then what is this in effeft 
but faying, ** I know that I am tenant in tail of thefe 
edates, and that I might make them my own by fuffering 
a recovery; and that if I do no/fuffer a recovery, you, 
the devifees in remainder under Dr. Giiffths* will, will 
take after me the edates which he has given you. And 
I hereby lliew you that by not making them my own and 
c'.ifpofing of them, you the devifees will not fuccccd to 
them by any midake or inadvertence of mine; but bc- 
caufe I purpofely forbear to fuCer a recovery of them 
and to make any dilpofiiioti of them j meaning that^ou 
Ihall fucceed to them by my permilfion according to the 

inteni; 
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intent of his will.” This is no of the property; but 1808. 
a notification that he did not mean then to excrcife the 

power of difpofition which he knew he might acquire by YViiTiwi 
fufFering a recovery. But the teftator afterwards altered 
his intentioni and did fuffer a recovery, and by the deed 
40 lead the ufes he aflually gives to the plaintifT Elizabeth 
Howcrth and A. L. Lane mere life eftates, being lefs in- 
terefts than they would have taken under Dr. Griffiths' 
will} with remainder over in fee to the nephews and 
nieces. But Bill looking to the pofllbility of his again 
altering his mind, or having iflue of his own, the lefta- 
* lor referves to himfelf, after the limitation of his own life 
eflate, a power of appointment by deed, will, or codicil 
properly attefted. Then taking the codicil to be after the 
recovery fulFered, and to be a republication of the will, 
what more can it do than to bring the words of the W'ill 
down to its own date, and to declare the intention of the 
teftator as it is to be cohered from (hole words at that 
period, the fame as if it had reflated the will. The co« 
died does not afFedl to exprefs any new intention of the 
teftator refpecling this property: it is a fimplc confirma¬ 
tion of his will in this refpe£l, and confeqoently a con¬ 
firmation of his intention at the time of making his will. 

And there is no cafe where a codicil rcpublifhing a will 
has been held to give a diiTercMit fenfe to the words than 
what they w'ould have borne at the time of making the 
will. In Milford V. Smith [a) the will which referred to 
the deed v/as only held to pafs fuch lands and for fuch 
eftates as were intended to be conveyed by the deed and 
fine: and if the teftator's intention appeared to devife 
thofe eftates, it was matter of indifference whether he 
named them exprefsly in the will, or by reference to the 


(«) Stlkt IS5. 


deed 
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1808. deed in which they were included. But here it appettS 
by the will that the teftator did not mean to derife thcfe 

La k e ^ 

eftates, which he had not the power of deviling M that 
WiLRiifs. (jut to leave them to pafs by Dr. Gri^tM will $ and 

that intention was defeated by the tecoveryi which gavd 
him a new ellate. But if the e/Te^f of the republication 
of the will be to pafs any after-acquired property which is 
within the words of itj though not within the teftatot*s 
intention at the time of the will; the only wotds capable 
of palling this property are thofe whereby he diredts his 
truftees to fell and difpofe of ** all otheir his real ejlntet^'^ 
£cc. in the manner before dlredied, and to pay and apply 
the money ariling from the fale amongll the defendants^ 
his nephews and nieces there named. For at the time of 
executing the codicil thefe were h's real ellates, though 
the words were ufed in the will In a different fenfe. 
3dlyy As to the codicil and will being an execution of the 
power referved to Hoivorth by the deed; although 
it be not necelTary that the inllrument executing a power 
Ihould refer exprefsly to the power} as in Standen Vi 
Standen (a), where one devifed all her eftates, and had 
none other to give but under the power > yet here the 
fame""objedtion applies as before Hated; it mult appear 
that the perfoii having the power'm^ant to pafs theeliate 
by his own adt, and not to leav^ it to pafs by the adt of 
another. The rule was laid down by Lord Thurlow in 
Andreius v. Emmott (^), that “ if a man difpofe of that 
over which he has a power, in fuch a manner that it is 
impoifible to impute to him any other intention but that 
of executing the power, the adf done lliall be an execu¬ 
tion of the power. But the dc/^trine is not carried by 
any cafe further than this.** Behdes, here the worda of 

(a) z Fef. jun, 5S9. (i) t Ert. Cb. Caf. 303. 

the 
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the power bok to a will or codicil to be executed \ it is to 
appoint to the ufe of any perfon as he by deed or will, &c.t 
to be properly attefted,^9(//d limit or appoint. This could 
not be intended of a will then a£tual!y made, and the dif- 
pofition of which, if any, was completely at variance with 
the deed referving the power. Then fuppofing the cojJ^- 
cil to bring down to its date the words of the will, it could 
not give a new fenfe to them, nor to the words of the 
deed. But it is impnlTible to impute to the t( Hator an 
intention to execute this power by his codicil, the utmoO; 
operation of which can be to republifh the words cf the 
will. For when he made his w’ill, it is clear that he did 
not mean to alter the difpofition of the property made by 
Dr. Griffith^ will: but he afterwards altered his mind, 
and fufFered a recovery, referving to himfelf a life eilate 
with a general power of appointment. Then it muft be 
fiippofed that he meant by the codicil to fee up the will 
of Dr. Gri^ths in order to give an eftate tall to Mrs. Lanet 
by which he would have defeated his own ilTue, in cafe 
he had any ; and by which he would dellxoy the opera* 
tion of the recovery and the deed to lead the ufes, which 
he had but juft before executed. 4thly, If the will be 
fet up by the codicil, as devifing the piopcrty according 
to the limitations of Dr. Griffiths* will, the limitation to 
the plainlilTs will be after an indefinite failure of ilTue of 
the teftator himfelf, and therefore void; for he cannot be 
taken to have devifed firft co himfelf in tail. 


1808. 
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Abbott^ in reply, faid, that the reference to Dr. Grif^ 
will muft be taken to be partial and not general, ars 
giving only to the plaintifFs the eftates which they would 
have taken under that will. [Lord ElUuborough C. J. 
What words would you infert in carving out the eftates 
VoL. X. S that 
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that thefe fcTcral perfons would take, to make an efFcftual 
repubiication of the will: you could not make the tefta- 
agawji devife to himfelf ?] If the teftalor had left a fon, he 

WltKIMS. 

would have taken an cflate tail, with remainder in tall to 
the plaiutifF Eii-zaheth^ &c. {^Bayley J. Suppofing an 
elder fon of the teilator had died in the tellator's life¬ 
time, leaving a fon ; then that fon would not have taken, 
if you fuppofe the teftator to have devifed to his cldcft 
fon in tail, remainder to his fecond and other fons in tail.} 
In that event it would be ncceiTary, to eilefluate the in¬ 
tent, to introduee a remainder in tall to the fon of fuch 
eldcfl fon. [ie Blanr J. The obje£Iion to this conftruc- 
tion is that it introduces fo many didinfl limitations 
■which are not to be found in Dr. Grijiihs' will, to which 
the teftator referred.] If the teftator be taken as refer¬ 
ring to the whole of Dr. Griffiths^ will, then fuch a con- 
ftruftion muft be put upon it as would be confiftent 
with the whole of his intention, which was that all the 
iiTue of the teftator himfelf and their ifl'ue iliould take 
eftates tail in fucceftion before the eftate went over; but 
it may alfo be taken to refer to fuch parts only of Dr. 
Cri^ths* will as gave eftates to the plaintiffs. And in the 
event none of the dilliculties fuggefted would arife. 
Then this conftru£lion will not make the codicil give a 
different meaning to the words iff the will than the tefta¬ 
tor intended at the time; for he conceived that he had a 
power of difpofing of the properly w'hen he made his 
will, and therefore, however miftaken in that fad, his 
intention was the fame at both times. [Lord Ellenbe^ 
rough C. J. May he not have meant by the words he 
ufed,—** 1 could have defeated Dr. Griffith/ will, but 
I will not, you fhali take under it at he meant you to 
take;’* without executing any devifing power at all.’} 

But 
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But then he confirms the will, which aflumes a devifing 1808. 

power. Then it is clear that he did not mean by the 

will to give this cftatc to the defendants, by the dcvifc of 

all other his real eftates to the truftees, occ.; becaufe 

he gives the plaintiffs only 5/. each, in confequence of 

the ample provifion made for them by Dr. Griffiths* 

will. 

Lord EllendorouGH C. J. The qusftlon will turn 
very much upon the intention of teflator ; we will certify 
CUT opinion. 

The following certificate was afterwards fent: 

This cafe has been argued before us by counfel: we 
have confidered it, and are of opinion tiiat the plaintiffs 
did not take any eilute in the premifes under the faid 
will and codicil of the faid John Howovth. 

Ell ENIiO ROUGH. 

N. Grose. 

S. Le Blanu. 

John BayliiY. 


Soane againji Ireland and Others. 


^TufUay'f 
Niv. Bih. 


I N an a£lion for a falfe return to a mandamus for ap- AnMWationm 

• • r 1 i- . t ^ adethration 

pointing a fexton, the fecond count (tated that T. S. that one wa$ 
Champneys was feifed in fee of the manor oi Froome Sel^ of iF^IVndTiiar 
wwd, with the appurtenances, and that he and all thofe "ftatc^e 
whofe eflate he has, and at the fevcral times hereinafter 

mono- have im« 
nttniunally ap¬ 
pointed a fexton cf the parilh of F., is fudained by proof of his feifin of a quondam 
manor, which had ccafed Co be a legal manor for defefl of freehold tenants^ and ezilled 
now only hy reputation. 
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SoA^ r. 
ti"av>J} 

JrXLAM) 


mentionedi had in the faid manor» with the appurtenances^ 
for the time being, from time iramemorlai have had exer- 
cifed and enjoyed, and been ufed and ought of right to 
have, (&c. the privilege and right of appointing a fexton 
of the parifii of Frostm SelwaeJ when the olEcc was and 
fliould be vacant. It then dated the vacancy of the 
ollice, at a certain time, and that T. S. Champneys duly 
appointed the plaintiiF to it; and that the defendant Ire¬ 
land being then the vicar, and the other defendants the 
churchwardens of the pariih, had notice of fuch ap> 
pointment, and ought to have admitted the plaintiiT to 
the oIHce, but had refufed to do To; in confequence of 
which the mandamus iflued to them; to which they had 
returned that the plaintiff was not duly appointed to it in 
manner and form as dated : and for this falfe return the 
a«Slion was brought. The evidence at the trial at JFe/Is 
was that Fiootne Selvjoodt which was once a legal manor, 
had ccafed to be fo for fome period before the vacancy in 
qutdion, for want of any freehold tenants: though in 
all other rcfpe£ls Mr. Champniy'% right was proved as laid. 
Lut for this objedlion it w'as urged that the plaintiff 
ought to be nonfuited ; his right to the appointment 
being laid as appurtenant to his alleged feifin of a manor, 
which had no longer any legal cxidence: but Bayley J. 
over-ruled the objedion, aad tire plaintiff recovered. 
And now 


Fell Serjt. moved for a new trial, upon the defed of 
evidence to fudaln the allegation of Mr. Champnef^ feifin 
of the manor in Tight of which the preUiiptive privilege 
was claimed But by 


Lord 
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Lord Ellenboaough C. J. H Ftoome Sehvood 'ntrt 1808. 

once a manor, as it appeared, this prefcriplive right ^ 

soa n b 

would ilill belong to it, though other mancrial rights, agai«ft 

ICELAND 

fuch as that of holding couits for want of freehold te¬ 
nants, might be gone and fevered from it. It would flill 
be a manor by reputation fc: this purpofe, which will 
(atisfy the allegation; and it was not necefl'ary to prove 
it a continuing manor for ail purpofes. 

Per Curiantf Rule refufed {a). 


(a) Vide Sir Rlufic rimh'a cafe, 6 Sefi. 64, and Hex v. *l'he Hijkif ^ 
defterf per H U C. J. t'i'./.. 661, z 


Denn, on the Demife of Brune, Clerk, againjl 

Rawi.ins. 


[P'cein’.f JV» 
h'uH, i^llu 


cafe reported, of Roe d. Bmne v. Pruleaux (a). The de¬ 
fendant claimed under a defective leafe made by the lail 
tenant for life under the power there dated •, which leafe 
referved the ancient yearly rem of \l. i8/. 6t/., and a he- 


T HIS was anorlier ejeilment brought to recover other Tcnint In rail 

, , 1 r • t n I • I /- lUMII.? riCCIVtd 

lands upon the ume title as was itated in the former an ancient icnt 

ol’lA 

iruni th' hiftr 
in poflifrion 
undti a void 
Itafc gianttd by 
unani Icr life 
uiidwf a power, 
llic ra.k lent 

riot, or lA 5/. in lieu of it; and this rent had been re- value01 wmcH 

ceived by the leflbr of the plaintiff, the firft tenant in tail taimouiuinum 

under the fettlemcnt, from 1795, when the laft tenant for 

life died, up to Michaelmas 1805 ; the rack rent value of 

the piemifes being 30/. a year. This ejedlment was f 

brought in 1806, and the demife laid after the laft receipt noiiu 10 quit, 

. . r. <1 , fo a> to make 

of rent, but before the ejeament brought: but no nonce b ma treijwiTer, 
to quit of any kiiKl had been given. Wherefore it w.is toiniuun of # 

l.iwiul polR-f. 

Con cither in the relation of tenant, or at Icall continuing by fuflfcrauce uli noU;e. 


(a) Ante, :j8. 

s 3 


objefiled 
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Denk 

dem. Ur uKs 
againj} 

Rawlik$< 


obje£2;ed at the triali that the receipt of this ancient re« 
ferved rent by the tenant in tail was a recognition of the 
defendant’s holding under a tenancy of Tome fort; if not 
as tenant from year to year, at lead as tenant at wilt; and 
that the tenancy could not be determined, fo as to make 
the defendant a trefpafler at the time of the eje£l;ment 
brought, without notice. And the defendant’s counfel 
put his cafe to the jury on that ground. And Bayley J. 
before whom the caufe was tried at the lad aiTizi^s at 
Bodmin^ left the quedion tothe jury, whether by this receipt 
of the old rent the leflbr did not agree that the defend^ 
ant fliould continue in poffedion until he received forne 
notice to quit, fo as to legalize his pofTeiTion in the mean 
time, and prevent his being treated as a trefpaffer at the 
time of the ejetdment brought: the learned Judge ob- 
ferving that the demife was laid on the id of January 
1806, which was before the delivery of the declaration j 
in anfwer to an argument urged by the counfel for the 
Icilbr of the plaintifF, that taking the defendant to be a 
tenant at will, (which he had denied; contending that 
there was no tenancy at all fubfiding between tliefe par¬ 
ties ;) the bringing of the ejectment was a determination 
of that will. And the jury having found for the de¬ 
fendant, 


Lens Serjt. now moved for a new trial on the ground 
' that there was no evidence to be left to the jury of any 

tenancy at all fubfiding which it required any notice 
to determine before the bringing of the ejectment; the 
receipt of the old conventionary rent of i/. i8j. 6 d. being 
clearly referable to the void leafe under the power, which 
had been determined not to be binding on the tenant in 
tail } and the great difparity between that and the fair rack 

Tent 
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rent of 30/. furnifliing no ground for prefitming a con- 
tra£I of any kind between the parties for the defendant to 
hold as tenant on the terms of the void leafe. And he 
referred to the cafe of Right v, Bxtwdfti{a) as in point j 
the only difference being that that was a c-ife of copyhc.ld, 
but the principle was the fame. He furtlur urged the 
difficulty^ that if the receipt of the old rent were to be 
confidered as any evidence of a contrail that the defend¬ 
ant fliould hold as a tenant at all, as the do£trine of mo¬ 
dern times had been, that what was formerly a tenancy at 
will was now to be confidered as a tenancy from year to 
year, it might be contended that he was entitled to the 
regular notice to quit: but the Court having decided 
againft that in the late cafe, it feemed to follow that no 
notice was nectflary j becaufe the relation of landlord and 
tenant did not in fa6l fubfifl:, and could not be implied 
from this evidence from the manifefl improbability of any 
contradl upon fuch terms. 

Le Blanc J. alkcd from what time before the t jeft- 
ment brought it could be faid that the defendant became 
a trefpafler ? And Bayley J. having flated as before men¬ 
tioned the manner in which the queilion had been left to 
the jury; the Court after feme hefitation granted a rule 
to fhew caufe, Sic. But, on a fubfequent day in the term, 
Dampieft who was aifo of counfcl for the plaintiff, in- 
formed the Court that Mr. Serjt. Lens aud himfelf had 
confidered more fully of the qneflion, and were fatisfied 
that they could not fupport the rule, aud therefore moved 
that it might be difeharged ; which was ordered accord¬ 
ingly. 

f«) 3 Eafi. 260. 


s 4 


1808. 


DtNf< 

detn. Brvnb 

againft 

Rawlims. 



2<>4 


CASES iif MICHAELMAS TERM 


i8o8. 


jVtiinff.-i-tyf 


TUe autU(.Mity 
rt one pailiitr 
to binJ anottitr 
hy hi Is 

of cxclian<c and 
proniillory notes 
ill their jriiu 
naiiiCi is only 
an iinplitd au- 
thonl ^, and 
miy hf el'utttd 
by exp:tis pre¬ 
vious to 

the piity uki:»j 
f'ueli i'-ciiiity 
bom o.'.e I.I 
tlieni, tha: t!:c 
rtiiei would mt 
be li.ihie lor .t. 

yVrd tins, tho’ 
it weie repre- 
Icnted t'j the 
bold' - by the 
ptiinei liji'ing 
fucli fciurity, 
ll'Ht the money 
advaneid on it 
\‘'J5 laif d lor 
tite py pofe of 
bt log applied to 
the pa>n'i(ni uf 
partntrlhip 
dents; and iho’ 
the greater part 
of it V, i. in 
f<t£l fo applied. 
Noi can lie re- 
covji a:;3inll 
tl>eotiitr part¬ 
ner the amount 
of the Turn fo 
applied to tlif 
payment of the 
partntifhip 
debts iiilA 
fuel] notice. 


Lord Vifeount Gallway againft Mathew and 

Smithson. 

plahuiflf declared on a promifTory note made by 
the defendants and one Whitehoufe deceafed on the 
i6th of December 1805, payable fixey days after date to 
the plaintitF, or order, for 200/. value received} and alfo 
on the common money counts. It appeared at the trial 
before Lord Elltnhorough at Wejiminfter that the defend- 
an's and Whitehmfe were partners in a brewery; and on 
the 16th of December 1805 Mathew wrote to the plainthF, 
alleging the mifcondu£l of his partner Bmithfon^ in confe- 
cjuencc of which the creditors of the partnerfliip had in< 
fiiUd on the payment of their demands ; that there was 
a certain fum to pay to the excife in a few days, and no 
rrfource but to apply to friends, and therefore requeftiug 
of the plaintiff to lend him his acceptance for 200/. at 
two months, for which he would fend him the promifibry 
note of the firm payable four days before the plaintiff’s 
acceptance became due. In confequence of this the plain¬ 
tiff agreed to lend his acceptance, and Mathew drew the 
note in queflion, which was figned by him for himfelf 
and his partners. Mathew imnd^diately procured the 
plaintiff’s acceptance to be difeounted, and appliedyi8o/. 
of the money to the payment of the partnerfliip debts, 
referving the refl for himfelf. But the note in queflion 
not being paid when demanded of the defendants, the 
plaintiff, after renewing his acceptance to the holder, was 
ultimately obliged to pay it after hitehoufe'z death. And 
now Mathew having let judgment go by default, Bmithfon 
defended the aClion on the ground that the plaintiff, be¬ 
fore 
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fore he took the note in quefiion, had notice of an adver* 
tifement then recently publilhed in anewfpaper by Smith- 
fin, wherein he warned all perfooa not to give credit to 
the defendant Mathew on his {Smithfin'%) accountj and 
that he would no longer be liable for drafts drawn by the 
other partners on the partnerfhip account. This fa£l; 
being proved, Lord Ellenborough C. J. held that the 
plaintiff could not recover upon the count for money paid 
to the ufe of the three partners} the payment not having 
been in fai^ made till after the death of IVhitehoufi: 
nor upon the count on the promiflbry note, which the 
plaintiff had been previoully warned by the defendant 
Smithfin that Mathew had no authority from him to 
draw on their joint account: and therefore dire£led a non- 
fuit, which 

Topping now moved to fet afide on the lafl-mentloned 
ground; contending that one partner had authority by 
law to pledge the credit of his copartners with his own, 
on the partnerfhip account; and that the plaintiff had 
advanced the money on their joint account, to which it 
had afterwards been for the moft part applied. And that 
the declaration of the defendant Smithfin, that he would 
not be liable for the contrails of his partners on their 
joint account, could not get rid of his legal refponfibility. 
And that at all events, as the plaintifPs acceptance was 
difcounted, and 180/. of it immediately applied to the 
partncrQiip account, the partners were anfwerable for 
that. 

Le Blanc J. Can an affumpfit be railed by one man's 
difcharging the debt of another who defires him not to 
do it upon his credit ? 

6 Lord 


26$ 

1808. 

Lord Vifcount 
Gallwav 

Mathkw and 
Smithson. 
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Lord VifcGunt 
Gall way 
againfi 

Mai hew and 
Smithson. 


Lord Ellenborough C. J. The general authority of 
one partner to draw bills or promilTctry notes to cliarge 
another is only an implied authority : and that implica¬ 
tion was rebutted in this inllance by the notice given by 
Smithfon^ who is now fought to be charged, which reached 
the plaintiff, warning him that Mathew had no fuch au¬ 
thority. It is not effential to a partncrfliip that one part¬ 
ner (hould have power to draw bills and notes in the 
partnerfhip firm to charge the others : they may (lipulatc 
between themfclves that it (hall not be dune; and if a 
third peifon, having notice of this, will take fuch a lecu- 
rity from one of the partners, he fliall not fue the others 
upon it, in breach of fueh ftipulatton, nor in defiance 
of a notice previoufly given to him by one of them, that 
he will not be liable for any bill or note figned by the 
others. 


Per Curiamj 


Rule refufed. 


Nov. 9ih. 


Denn, on the Demife of Joddrell, tigainji 

Johnson. 


•^HIS was an ejc«Ilment for a copyhold in the county 
of Derbyt brought by the lord, on the ground of a 
fuppofed forfeiture, by tenant for life, without impeach¬ 
ment of wafle, cutting down trees on the copyhold. It 
appeared at the trial at Derby that this was a copyhold of 
inheritance, furrendered in 1777 to the ufe of the will of 


■Wiierc a copy. 

I.oldcr of inhe¬ 
ritance, having 
power by cut- 
tom to cut tim¬ 
ber, ruriendercd 
to ttie uft of his 
Will, and de- 
VI fed to for 
life, without 
impeachment of 
waftc, with re¬ 
mainders over} though there wts no infiance in faft of a o pyholder ftr life in the manor 
cutting timber; yet the riftht being anmxcd to the fee and iuhcriiaiice, the copylioider 
in fee in carving out his eflate may make a tenant fur life difpunifliabie of waAe: and at 
any rate, the lord cannot enter upon the ct'pyliolder for lile’s eflate, as for a forfeiture, upon 
his v-utting limber > for the injury, il any, is to tlicrvmaiiidir’inan of the inheritance. 
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Wm, Brooks the then copyholder, who had devifed ail his i8o8* 

freehold and copyhold lands to the defendant and others. —— 

^ D»n»i 

in truft to raife money and pay off incumbrances, and joppAEit; 
when his nephew D, fliould attain 23, then in truft for 
him for life, without impeachment of wafte; remainder 
to his firft and other Tons in tail in ftri£t fettlement; re¬ 
mainder to the truftecs in fee, one of whom was the de¬ 
fendant. And the trees were cut down by D. after he 
was in poflciFion. Eut it appearing alfo that there was 
a cuftom in the manor for the copyholders to cut trees; 
though no inftauces were Hiewn where this had been 
done by copyholders tenants for life ; Grofe J. nonfuited 
the plaiutiflf. 

Vaughan Serjf, now moved to fet afide the nonfuit; 
contending that no copyholder for life could cut trees, 
even with a cuftom, which would only proleff copyhold¬ 
ers of inheritance: but that here, the only inftances 
proved of the exercife of fuch a right were by copyhold¬ 
ers of inheritance ; and therefore the copyholder for life 
not being within the cuftom, his cutting timber was a 
forfeiture of his eftate ; of which the lord was entitled to 
take advantage. And he referred lo Mardiner v. Elliot (a), 
as taking the diftiniSiion between copyholder for life and 
copyholder of inheritance in this rcfpe£f, and negativing 
the power of the former to cut timber in any cafe for his 
own ufe. 

Lord Elleneorough C. J. There is a miftake in 
confidering this copyholder as tenant for life, with refpe£l: 
to the lord} for the whole inheritance is out of the lord, 

9nd the fee, as to him, is in all the feveral perfons claim- 

{tf) X Ter-vt 74$, 

inf 
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Dbnn dctn. 
JOPDRtLL 
againfl 

Johnson. 


•ThurfJayt 
Jtfiv, lOtll. 

The Court will 
not grant a new 
trial in a penal 
a^ion where 
the verdid hat 
paired for the 
dcfeiidant, on 
fire ground of 
its being againA 
the evidence. 


ing under the furrender to the ufe of the will of the laft 
copyholder of inheritance: and if the next owner of the 
fee in remainder do not difpute the of the tenant for 
life, it is for this purpofe a cutting down by him. The 
injury, if any, is to the remainder-man : but no injury 
has been done to the lord, and therefore there can be no 
forfeiture to him by fuch an a£f. 

Grose J. If the remainder-man had cut down the 
timber, the lord could not have maintained trover for it. 

Le Blanc J. agreed. 

Batley j. The furrenderor and teftator was the 
owner of the inheritance, and he might have cut the tim¬ 
ber. Then he might carve out his edate to the fevcral 
objedls of his bounty in what proportions he pleafed; 
and he might give to him whom he made tenant for life 
the right of cutting the timber. 

Rule refufed.. 


Brook qui tain againji Middleton. 

'JpHE jury having found a verdidi for the defendant in 
an a 51 ion for ufury, Garrovf moved for a new trials 
with refpeCI to one of the counts, as being a verdidl 
againft all the evidence ; the ufury conGfting in taking a 
quarter per cent, upon the loan in the name of commif- 
fion} the lender having nothing to do for it but to' receive 
the money at the appointed time of repayment. And 
the Court appeared inclined to have granted a rule nifi: 
but they were not fatisfied that they had authority by pre¬ 
cedent 
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cedent in a penal a^ion, where a ferdid had been found 
for the defendant, without any alleged mirdirediion of the 
Judge in point of law, as in Wilfon v. Rajiall (a), to grant 
a near trial: and they ordered the matter to (land over, 
to give them an opportunity of looking into the prece¬ 
dents ; Lord Ellenborough C. J. faying, that if the Court 
did not find themfelves precluded from entertaining the 
motion, on the ground of the verdi£l being againft the 
evidence, they would hear Garrovj further upon it. And 
before the Court rofe on this day, his Lord (hip referred 

to the cafe of Fonnereau v.-(^), where the Court 

faid that the rule had been laid down for 50 years pafi, 
not to grant new trials in a£lions on penal laws where the 
verdict was for the defendant. There indeed the doc¬ 
trine was laid down rather too generally, as the Court 
would certainly grant a new trial in cafe of the mifdirec* 
tion of the Judge in point of law: but in cafe of a verdicl; 
againft evidence, the rule was now fettled that no new 
trial would be granted; which was fufficient to difpofe 
of the prefent motion; and therefore they refufed the 
rule. 


t8o8. 

Biook 

agait^ 

Miubletok* 


(a) 4. Term Rrf. 753. 

{b) 3 59* The defendant’s name was 


Williams and Others agalnft Powell, Clerk. 

^'’HE late vicar of Abergavenny made certain compofi- compofitions 
tions with his parifhioners for the vicarial tithes, on^hc'dMU*of 
which were payable on the Zeptember t and the 

wtic made, at 

lead as to iiis fucceflbr; but if the AjccefTor continue to receive the next pay mi nt dut after 
the death of predcceflbr, he can only be accountable to the execuinia lor fuch portion of 
it M the value of the tithes, if paid in kind, accruing due hi tween the laft coifpoimon 
received by the late incumbent and lus death, would have amounted to; and not pro rata, 
accordins to the time which bad run before his death from the ialt payment. 

Eajler 
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Williams 

againji 

P«WSLL. 


Eajler offerings were payable on the loth of April in each 
year; and having received his ccmpoGtioiis up to the 
19th of September i8o2} he died on the loth of March 

' Jh 

1803. In the May following the defendant^ thepre- 
fent vicar, was prefented, and in November follow¬ 
ing was induced. The Eajler offerings were colle£l;ed 
by the fequeftrator after April 1803, and were paid 
over by him to the defendant; and after Michaelmas in 
the fame year the defendant received the vicarial tithes 
from fome of the parifhioners according to the compoli* 
tion of his predecefTor, and from others according to new 
compodtions, fome more, fome lefs, than the former; in 
all to the amount of 181/. and upwards. The plaintiffs, 
who were the perfonal reprefentatives of the late vicar, 
brought this a£fion for money had and received againft 
the prefent vicar to recover a proportion of fuch compo- 
fitions up to the time of the late vicar’s death, amount¬ 
ing, as they calculated them, to 68/. and upwards. The 
defendant difputed his liability to account for the com- 
pofitions which were not due till his own time, but paid 
20/. into court, in order to cover any fmall fums which 
might have been due for tithes or dues which, if received 
in kind, might have accrued between the 29th of Septem¬ 
ber i 8 g 2 , and the death of his predecefTor on the loth of 
March 1803 ; which fum it nearly appeared was more 
than fuflicient to cover any fuch tithes or dues. And Le 
Blanc J. before whom the caufe was tried at Monmouth^ 
being of opinion that the reprefentatives of the late vicar 
could have no claim to the Eajler ofFerings due after his 
death, and that his death put an end to the compofitions 
for the vicarial tithe:!, st lead with refpedl to his fucceflbr ; 
and that the prefent vicar could not be liable to account 
for more of the compofitions which he had received from 

2 the 
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the parifliloners than the value of the tithes due, if any 
vicarial tithes for milk, eggs, &c. might have accrued In 
that intervaJ, between the 29th of September 1802 and the 
loth, oi March 1803";^*when the late vicar died, would 
amount to; which were more than covered by the money 
paid into court j direded the jury to find for the defend¬ 
ant ; but gave liberty to the plaintifF*s counfel to move to 
fet the verdid afide, and enter a verdi£tfor the plaintifls 
for the whole or fo much of the compofition as the Court 
fhould think them entitled to reqover. 

Jervis now moved accordingly to enter a verdiil for 
the plaintilFs for 68/. and upwards. He admitted that 
the compofitions ceafed in point of law on the death of 
the former vicar, and that each vicar would, if there had 
been no compofitions, have only been entitled to the 
tithes accruing due in his own time: but he contended 
that the prefent vicar, having adopted the compofitions 
made by his predeceflbr, and received them as fuch j and 
the confideration for fuch payment being for tithes, part 
of which at lead had accrued in the time of fuch predc- 
ceflbr, had thereby charged himfelf with receiving a pro¬ 
portionable part of the grofs fum up to the time of hi', 
predecefibr *8 death for his ufe, and hbd admitted his lia¬ 
bility pro rata to the plaintiffs by payment of money into 
court. And he compared this to the cafe of Paget v. 
Gee {a), where tenant in tail having leafed, but not ac¬ 
cording to the flatute, and dying without iffue between 
the days of payment; and the remainder-man having re¬ 
ceived the whole rent; Lord Hardiviche held the latter 
liable to account for a proportion up to the death of te¬ 
nant in tail. According to a note of the fame cafe in 


f3o8. 

Williams 

•geirfi 

POWILL. 


(a) AmitU 198. 


X Burns 
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1 Burn*s Injl. tit. Difirefs^ / 18. which is cited from a 
MS., Lord HnrdwU'ke is made to fay, ** I ground my 
opinion in this cafe upon the tenant's having fubmitted 
to pay the rent: he has held himfelf bound in Gonfcience 
to pay it for the ufe and occupation of the land the Tail 
half year: he paid it to the defendant, which he was not 
bound to do in law: and in fuch a cafe the perfon he 
pays it to (hall be accountable, and confidered as receiv¬ 
ing it for thofe who are in equity entitled to it." He 
admitted that the Hat. ii Geo, 2. c, 19./ 15. did not 
apply to this cafe, the demand not being againft the oc¬ 
cupiers of the land. 


Lord Ellenborough C. J. In the cafe cited each 
day's occupation by the tenant was valuable to him, and 
therefore there might be an equitable apportionment of 
the rent accruing from day to day, in refpedi of fuch va¬ 
luable occupation : and the remainder-man who received 
the whole might well be confidered as equitably account¬ 
able for the proportion which accrued in the time of the 
tenant in tail. But here the compofitlon was at an end 
by the death of the former vicar; and the prefent vicar 
in faft received nothing for him; for no tithes had be- 
v:ome due fince the lafl payment in September 
what (he money paid into court was fulficient to cover. 

Per Curiamf Rule refufed (a). 

(a) An anonymous cafe in BunLuryf 194. was cited at the trial, with 
the (.onclufion of whicli it appears that the learned Judge’s opinion did 
not altogether coincide. ** A re£lor agrees with a parilhioner for hit 
titl'.d foi a certain fum, payable yearly at MUhaelmat, The reflordies 
the beginning of Sifttmlier, The agreement determining by the death of 
the parfon, the fucctlTor lhall be entitled to tithes in kind only from the 
deatli : and tbe €xt{utar of the left incumbent ft a fnfortun according to tbt 
agrtf’^'im tiU the tiase cf Hi («pattr'i death } and tidi iy an cjuUalU conjiruc- 

tim. 
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thti. Quierc tlic cafe of Mu(y v. wliercin it was fo itiolved in 

Suaccanc.*' 

V 

It feems tiiat if the tithes in kind, for which the compofition was made, 
Would, fuppofing there Ii.v1 betn no compcfition, have been wholly due 
before the death of the icfloi, ins reprefentatives would be legally and 
equitably entitled to tlic v/ho.c j however they might he iciliiiincJ hy hi} 
agreement with the p.ii.fliionrrs not to dim.ind pr^ynient till the day 
agreed upon ; and the fuccenfor cculd not be entitled to auy piit oi fii.h 
compoGtion. 


Sir William Ciir -’is and Others Daniel, 

J N trover for copper ore raifed from mines upon To%u! 7 tjf 
in the pariPi of St. jfgaes in CormvaHt the plaintiffs 
claimed on the part of Mr, D:,}iytJ 3 or:!ef the lord of the 
manor of Tywarnehaile ^yasy within which manor Toivan 
lay, though detached from 'he body of ilte manor; 
and It appeared that, beudes the manor, the lord had title 
to the toll of tin ; ainl that he and thole under \vl:om he 
claimed had always in fa6l received tin dues from mines 
within as well under the as uncU-r the cuf- 

tomary lands there, and alfo under the wartrell or com¬ 
mon called Tonvan Commm hut no oth^r 'a£ls of owt'er- 
fhip had been exercifed over To’ican foil hy the lord of the 
manor. The defendant claimed by leale under the le- 
fpeftivc owners of fix ancient tenements in Tcnwi vdl, 
five of which were freehold, and the fixth was a cuftom- 
ary freehold tenement, held according to the cuflom of 
the manor, but not at the will of the lord. And on 
their part it was proved that for between 20 and 30 years 
they had made fets of the copper mines, as well under 
the cuftomary lands and under the waftrell as under the 
freehold lands; and that thefe mines had been woiked 
VoL. X. T to 
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to a conficierable extent, and in a manner which was 
notorious to the whole neighbourJiood, to the plaintiffs* 
agents, and to the former proprietors of the plaintiffs* eflate. 
That dues to the amount of above 700/. for copper ore 
raifed under the freehold and cuftoruary lands, and as 
macii more for dues raifed under tlic waflrtll, had from 
time to time been paid to the tenants, and that the value 
of the ore r.ufeil was ten times the amount of the dues, 
ft was allu thev/n that Itonc had been twice, taken out of 
:i quarry on tire waltrcll, winch was applied to the repairs 
;d buildings on the cuUomaiy tesiemtnt; and in other 
inllanccs earth had been taken by tlie tenants of feme of 
the lix imticnt teticrneut.-. fioiu ihe wailrell for buMi’ing 
a w.'ii and iiiT making manure j and ail the fix tenants 
exclufively llocked Tciuart common. It alfo appeared 
that the iilairnik's ,iiul the foimer lords of lire manor had 
an'igent, who annually collceltd their tin dues; and that 
tlie former lord uftd to [>e in the parifh about a month 
o'.(,rv At the trial at the lad affizes at Ihsilwin, it 

was at fird IniiPLeil, on the part cf the piaintifT-!, that as 
the lord of the manor had always received tin dues for 
the tin mines under ^TaiViifty he was alfo entitled to thit 
copper mines, even under the freehold tonemeiits: but 
this claim was finally abandoned/ And it v.^as coiitcndcd, 
2dly, that at any rate he was entitled to the copper under 
tlie cuflomary tenement, the freehold of the foil bciiig 
in him. And, 3dly, a fortiori, lie was entitled to the 
copper under the waftrcll: and I t claimed notmcrely the 
dues, but all the copper raifed. But BayUj J. held, 
firfl, that the prefumption of law was that all mines 
under freehold belonged to tiie freeholder, though in 
Ccrtnvall it might be otherwife as to tin mines, which 
were governed by peculiar laws and cuftoms* Secondly, 

that 
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that as to the cudomary lands, the right to the copper 
mines might be granted to the tenant, and it was to be 
collefted from a£ls of owncrflbip exercifed by him whe¬ 
ther it was or not. Thirdly, that though the general 
prefumption of law was that the foil of the wade was in 
the lord of the manor, yet it mnht be fnrvn by evidence 
of a£lts of ownerdiip to be in the itnir.tsuf the lix te¬ 
nements. Thai it appeared by ad'r'liTiOiis into 

betw'een the parties before the tiial tint the tenants of 
thefc fix tenements meant to rlaim tlie waflu il as their 
property, fo tlut the lord was apprirra of the neci Il'ity oi 
proving afts of ownerfiji < therein on his parr j but that all 
the a£fs of owmerfliip 0“ .'r llr* wadrrll am! tiie curiO! !- 
ary lands, as well ns over t.-jc fveehold bindj, tx.epi in 
refpeft of the tin mines, which was povcrird by a pe¬ 
culiar law and cudom, L.il been exercif.d by the free¬ 
hold and cudomary tenants, who had fo: b:t\veen 20 and 
30 years pad received dues of copper to a very confidtr- 
able amount openly from time to time in (he face of thi: 
lord of the manor or his agerr:', while r.e hid only re¬ 
ceived his tin dues. And upon this v/e'p.hi ol i^idejKe 
the learned Judge left it to the jury to fiii i for tlie de- 
ftiudant i whicii they did. 


1808. 
Curtis Bart. 

againjt 

Daxixl. 


Moore now moved for a new liid, and contended that 
the evidence given on the part of tlie defenJant did not 
warrant the verdiftof the jury with rel'pecl to the copper 
raifed under the cudomary lands ami under the waftrell, 
(the claim as to the copper raifed under the freelio'd being 
abandoned) againd the general prefumption of law in 
favour of the lord’s claim to mines under the cudomary 
lands and the wades within the manor, fortified as it was 
xh this cafe by the undjfputed right of the lord to the tin 

T a mines 
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iSoS mints under all the lands of the manor, which was dec'w 
c L<I-TisTurt. entitled to all other minerals in 

nga'ij;i Y^.hich the freehold mud be taken to be in him. 

And he relied upon tiic ce.fcof Ihe Bijhop of W'tnchejler v. 
Kuighi (/?,), where the freehold of the foil of a cuftomary 
tenement, though not held ad voluntatem domini, but 
only fecundum confuetndnicm minerii, was-adjudged to 
be in the lord, -and th.it he was entitled to copper ore 
ralfed by the then tt nant and his anceftor out of a new 
mine. [Lord LlUMjnuih C. J. The tenants here claim 
the whole fsjil.J It is faid at the coricluHon of that report 
that there never having been any mine of copper before 
difeovtred in the manor, the jury could not find that the 
cuftomary tenant might by cuftom dig and open new 
copper mines. That here the taking of copper dues by 
the tenants was not proved many years back; and it was 
notorious that no copper mines had been opened in Corn^ 
wall till within the laft century. That with refpedl to 
the wafte, neither the depalluring by the cattle of the te¬ 
nants, nor the few inftaiices of taking earth for manure, 
and ftonc for building for the ufe of the cuftomary tenant, 
fliewed any right to mines under the foil; while the lord 
of the manor had at all times pall taken tin, which was 
evidence of his right to all other/niiierals j and it was not 
till of late years that the quantity of copper raifed was 
confiderablc enough to draw attention to it. 

Ba'xley J. recapitulated the leading fa£ls given in 
evidence with refpe€l to the afis of ownerlhip by the 
tenants, in taking copper for between 20 and 30 years 
paft, continually from time to time to a very confiderablc 
amount j not kfs than 7000/. worth of copper having 


(-) 1 P > Wmi , 406. 


been 



IN THE FoRTT-NINTH YeaR OF GEORGE in. 

■been (hewn to be raifed during this period from the 
waftrell; and this in the face of the lord, who ufed to 
be in the parlfli every year, and had agents on the fpot, 
and who mud have known it. And he dated that he had 
left it to the jury to determine whether from tkefe acls of 
ownerihip in working the mines, which were by far the 
mod valuable part of the wadrell, the property was in 
the tenants or in the lord of the manor, who had exer- 
cifed no aft of ownerfhip there, except that of taking 
tin, which was under a particular title and cudoni. 

Lord Ellenborowch C. J. Why may there not be 
two cudoms, one for the lord of the manor to have the 
tin, and afiolhtr for tlici’c tenants to have the copper un¬ 
der their edates, and the wade in quedion ? The ufage 
which cdablidies the right of the loid to have the one, 
will alfo edablidi the right of the tenants to have the 
other. And here has been an adverfe pofltffion of the 
copper mines by thefe tenants for above 20 years pad. 
•Befides, if the lord of the manor thinks he can edablidi 
his right to the copper by further evidence upon another 
trial, there is nothing in this verdift to conclude him. 
The cafe was properly l«ft to the jury. 

Per Curiapff Rule refufed. 
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''pIIE defendant claimed under a leafe made in 1799 by 
the laft tenant for life of the eftate under a pov/er to 
leafe for the bell rent; and the remainder-man iiovif cn- 
deavouri'd to impeach tlic leafe, which had been granted 
at a bona fnle rack rent of 43/. a-year, by evuiiMice tliat 
tlic laft tenant for life before he leuftd had two oft'ers 
from other tenants, one at 50/., and the other at near 
60/. a-year, againft whofe rcfponfibility nothing appeared. 
Dut there was contraditflory evidence of opinion as to the 
value, whether 43/. a-year were not a fair rent at the 
time; and T^'irvrcfiie ]. before whom the caufe wms tried 
at Stiip'crJ left the queftion to the jury under nil the 
circumftaiicfs, who found a verJi£t for the dtfciidaiil. 

/Abbott now moved for a new trial, on the ground that 
this was a verdltl againft the evidence ; the fa£l not be¬ 
ing controverted, that the late temiit for life received the 
two fpecific offers of a higher rent at the time of the leafe 
granted from rcfponCble tenants^ 

The Court liov! tv tx refufed the rule; there being no 


mere amount of 
llicreni olfercdi 
unlefs fonip- 
thinp extrava- 
j^r.ntly wrong in 
the liargain ior 
rent N' (he'vn. 

S rr.li c that ihe 
h<t i< I'.'.' nil, mi 


pretence to impeach the leafe on the ground that the 
letting at 43/. a-year was not done bona fide by the tenant 
for life at the time ; he not having taken any fine or other 
confideration for the leafe, and having a tnanifeft intereft; 
to get the beft rent, which under all the circumftances. 


t: !. I i'l! r.i. 'i 

nnt '■a inv? V.t/kj' lie rrnnired by a Ltndloid, taking all the rcqulfites of .1 good tinaiit 
t..i t: ■; j Uiriiiinnt bent fit of t!it ertutc into tlic acccuiit. 
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and due confi Jeratlon Iiad of the ability and pood inampe- 13o8. 

ment of the tenant, could reafonably be obtained. And ——— 

PoF Hem# 

they faid that where tlie tr.infaclion was fair, and no fine Lawton 
or Other collateral confiderau«)n was t.ik'ri by the tenant RAnctirrrJ 
for life leaGiig umler the power, nr iojarlous partiality 
manifedly fliewn by him in favour i f the particular hflee, 
there ought to be foint tliiii,:: L^tr.jvai' inliy wjor.g in the 
bargain in order to At it .ifide on this j,round ; for in the 
choice of a tenant there wrre nriiiV tilings to be regarded 
befides ihe mere amount of the rcutoifcrcd. 

Ivuie refufed. 


StMDT aiul 0:hi;rs, Affi^^nees of IIoLr.ii;s a Bank¬ 
rupt, againjl Bowli-.s and Others. 




,V. I 1 


tb. 


a clirTter-party of afTreiphtment, made on the 
1 ith of Fihn*ary iTgi, Ihhius of LomUtit the then 
owner ol the brig it7/sa, then on a voyage from Nciv 
cajlle to L'jtuLn^ let her to freight to Fauldtv of London, 
upon a voyage to Fort Muhott in Minorca, with a Cargo of 
coals : and Foulder covtn.intcd' with the owner, upoir 
condition of hk fulfilling ail his covenants, to pay freight 
to the owner r.r liis ord^r it the rate of 51/. 5/. per keel 
of 15 Brtiip} chaldrons in London, by good bills at 60 days 
from the receipt of the certificate of delivery, witli de¬ 
murrage at the rate of 5/. per day. Soon after the exe¬ 
cution of the cliarttr-party the brig arrived from New- 
cajlle at London, and in /ipril ibol failed from thence to 
Portfmout‘<, where (lie lay wailing for convoy till Aup^ujl 
following, when fl.c proceeded on her voyage, and arrived 
at Fort Mahon on the 24th of Ociober i3or, and there 
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delivered her cargo} and in March 1802 the certificate 
of delivery vi’as received by Faulder in London ; and there 
is due from him for freight 932/. 5/. and 95/. for de¬ 
murrage. HohneSf being confiderably indebted to the 
defendants, in dpril 1801 depofited with them, by way 
of fecurity, the bills of fale of the brig Elizas and three 
other vtfills; and on the I4tli of September iSoi, the debt 
due from liim to the deferdanis, Tmounting to 2760/., 
Ilo'.nrs ixecated an ablolute bill of fale to them of 
J5-i6t!i3 nf the f.iidbrig; which being then at fea, all 
the requiiltcs for irar.sferring the prepetty in her from 
//..v-tj to tljeni were duly complied with, except the in- 
on t!ie certificate of regiftry required by the 
liat. 3.5. Ct’ 3 . 3. c. 6'J,yi and 16., which was figned 
Ly or.c of the dc feiuhnts, by virtue of a pew'er of 
attorney from lld.ncs^ on the 14th of March 1803, 
being within ten dijs after the rtlurn of the brig to 
London^ which w'as on the ( 5 th of the fame month ; but 
the fliip being, on the faid 14th of Sept ember ^ upon her 
voyage to Port Mahon^ every thing remained in the fame 
(late with refpeft to apparent ownerfhip j and the de¬ 
fendants did not take adlual pofiefTion until her return to 
the port of London. The faid bill of fale of the brig 
was made of 15-16th parts only, tyicaufe flie was then 
at fea, and to prevent the necefGty of a new regiftcr. 
On the fame tqth of S-’ptemher 1801, by inden- 

ture affigned to the defendants •’the policy of infurance 
made by him on the brig ; and it was by the indenture 
agreed that fuch aflignment, and alfo the bill of fale of ' 
the Eliza, were made for the purpose of fecuring to the 
defendants the payment of the faid debt of 2760/. and 
intereft. And Holmes thereby covenanted that in cafe 
of default of payment according to the covenants there¬ 
in 
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in mentioned) (which drfnult did take place), the de¬ 
fendants might fell the faid brig or (hares abfolutely, and 
alfo the faid policy of afliuance, and convey or alTign the * 
fame to the puTchafer, and receive the purchafe- muiiey» 
and apply the fame to the liquidation of their debt and 
iiitereft) and of all charges, &c.; rendering the over¬ 
plus) if any, to Holmes. On the 21ft of November 1801 
a commiflion of bankrupt ifTued againfl: Holmes^ who was 
declared a bankrupt, and the plaintiiFs were cliofen his 
aflignees. After the arrival of the brig Eliza the defend* 
ants paid fevcral fums for wages due to the fcamen, who 
had threatened to proceed againft the brig, and the faid 
debt of 2760/. Rill remains due. This cafe came on be¬ 
fore the Mafter of the Rolls upon a bill of interpleader 
filed by Faulder^ the freighter; when his Honor directed 
thefe fa£ls to be Rated for the opinion of this Courr^ 
upon the queRion ; Whether the defendants or the 
aflignees of Holmes were entitled at law' to 15-16ths 
of the faid freight and demurrage ? And the cafe Rood 
for argument in the paper of this day, when Lawes 
\iras to have argued for the plaintiffs, and Farnther for 
the defendants: but when it was called on, 


1808. 


SptlPT 

agmnp • 
BoWLa#. 


Lord Ellenuorough C. J. faid, that if the rights of the 
parties to receive the freight were to be conflclered with 
refpedt to the charter-party wliich was Rated in tlie cafe, 
no queRion could be made at law but that the aflignees 
of the bankrupt were entitled to receive it from Fattlder, 
For the charter-party was a mere perfonal contra£l for 
the payment of the freight by Faultier to the bankrupt, 
and could not be aflfigned to the vendees by the transfer 
of property in the fhip. The queRion fent to us to te- 
fplve is, who has the title law to the freight and 

demurragejj 



iSi CASKS IN MICHAELMAS TERM 

1808. demurrage, wiiicli art covenanted to be paid by the char¬ 
ter-party ; and at law we cannot fay that the covenant 
13 transferred to the aJTignees of tlie fiiip by the aflign- 
HwtKs, Qf the property in the fliip, iji the fame manner as 

certain covenants are Hid to run with land, AVe mufk 
therefore certify that the adlgnees of the bankrupt under 
the bankrupt laws, and not the alFignees of the fliip by 
the bankrupt’s own conveyance, are entitled to the freight 
and demurrage under the charter-party (a). 


(</) Vide Chiriaay v. Blackhurne, B. P. E. G. 3. 1 JL Etac. 117. * 


Saturdj'ft The King a^alnfi The Inliabitanfs of Brampton. 

Ifov. lath. 


Evidence tli.ir 
£ut%pj fi'iijtcls 
in .1 loreign 
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wtiu lua ch ipd 
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f(.ivi.e 111 »')C 
i.ne,u.i;;c o' t'le 
count. 7 vi'j'j 
!i.ad hv .1 p< I MO 
iMhit '-iill.t * 


J^TDIAy the widow of Edmund Hudfon^ deccafed, and 
their children, were removed by an order of julliccs 
from Brampton in Norfolhy to 5/. Edmund in Norwich; 
which order was qualhed by the Selhons on appeal, fuh- 
jetl to the opinion of this Court on the following cafe. 

Lydia the pauper, in I795> accompanied her then huf- 
band, a ferjeant of dragoons in the Britijb army, to St. 

where he died. After his death, in 179^, at 


urpf’‘tTr*to Mole, in the faid/{].ujd, ftie became ac- 

oi’i'ij^ • u'l rV AV//;;«av/ Huiljon, a Icrjeant in the 2(>th light 

«\!iic'. icrvicc dragoons, tJjcn ferviug there ; and both parties wilhing to 

ilic ; r'tus tin- ° 

'■■(flit; 'iJ til ( c 

tl.t nr.ir i.'t;c f. rvicc of the chuieh of and tiny receivid accjiiricitp of the inaniaf.', 

\«'rt»..litrv aid" loft, is fuftnitiit whiKoii to loiUid a puluniptioD ;i otainst appeannt' 
to tiv- contia:.) that tiic inai 11.1;^;=. vk.i'dniy ciicltr t'd I'iing to tlic ! isv of iK.t cimniry, 
fM'-iK i L :ly alter ii years coiiai..it.uion as man and wiic, till the period of tiic iitiikind's 
death. 

/»nd fuch Biit'f.' fubjffts beiivr attaelirrl at;rhe lime to the jt'it'Jh army on fcivicr in fnch 
TMto'n country, and havin? imiitary polf Ifio’iof tlie p' l c, it Itviii!. il, ,t luch m.sriiagc io- 
l,inn d hy i pried in holy crCt is (ot which this voiild i c r. alonaNe evidence) would he 
a Kooi! ni:-iiii.i''c i>y the law t.f Ingland, as .a marri'i^e cc’itiatt p-j veihade jiiieftnii bcfoie 
the inairi.'gc .ic!; r.ir.^iatss htyo-id fc.i h»inr; txc«]j’' fl oi;l ot tlut ail. And it v.ouki make 
no d;l;.!:ncc if lV;le.v.;->ztd by a Roman Catlioliv p.klt. 


marry 
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marry each other went to a chapel in the town of CapeSt, 
Nicola Mole in order to be married ; and there a fcrvice 
was read in the French language by a perfon dreflsd like 
a prieft, and interpreted into the Engl[{h language by a 
perfon officiating as clerk. The pauper L^dia did not 
underfland the French language, but by the interpreter 
(l,e underftood it was tire marriage fcrvice of the efla- 
bliffied church of England read in French. She did not 
know that the perfon ofliciaiing was a priefl". She re¬ 
ceived a certificate of marriage, which fhc has loft. 
There was no chaplain at that time with the Brhijh 
forces in S/. Domingo. No evidence was given of the laws 
or ufage refpeiling the marriage ritual In that ilhind. The 
faid Edmund and Lydia lived together as man and wife 
till Alay 1807, he died ; being at the time of his 
death a fettled inhabitant of St. Edmundf Norwich. In 
January 1 808 the widow was removed. 


1808. 


TheKiKO 


The Inhabitants 


of • 

Bramvtov; 


WUfon and Alderfon^ in fupport of the order of 
Seffions, after obfirrving that the cohabitation of Edmund 
and Lydia Hudfon ftated in the cafe, being referable to % 
marriage in fa£): there ftated, muft depend, as to its 
legality, upon the validity of that marriage, contended 
that the marriage was invalid, ift. The marriage cannot 
be fupported by the local law of St. Domingo^ becaufe no 
evidence was given of that law, by which only it can be 
afeertained to have been legal there ; as was held by Lord 
Kenyon in Ganer v. Lady Lanjborough («), upon a fimi- 
lar queftion of divorce. And as far as any fa(fl can be 
noticed out of the cafe, it is notorious that the efta- 
blifljed religion of that country is the Roman Catholic j 


{^) FcahU N. F. Cjf. t8. 

8 


and 
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and the evidence, as far as it goes, negatives that it was 
by that ritual, adly, It is not a good marriage by the 
law of England: for tliough marriages beyond the Teas 
^ are excepted out of the prohibition of the marriage 
a£l (a), yet, as befone that a6^ in England, they mud be 
celebrated by a perfon in holy orders; and therefore in 
Haydott V. Gould [b), where the parties were Sabbato- 
rians, and the ceremony was performed according to the 
rites of their fe£l, and they had lived together for /even 
years as man and wife, till tlie death of the latter j yet 
the ofllciating minider being a mere layman, the ecclelT- 
adical Court repealed the letters of adminidration which 
had been granted to the hufband ; and the delegates, on 
appeal, affirmed the fentence. In Mr. Fielding^ cafe (c), 
the marriage was celebrated In his own lodgings by a 
Roman Catholic pried belonging to the fuit of the Im> 
perial Envoy: but here there is no proof that the perfon 
who officiated was a pried; it only appears that he was 
habited like one. [Lord Ellenborough C. J. A Roman 
Catholic pried is fo far acknowledged by our church as a 
perfon in holy orders, that if be renounce the errors of 
the church of Rome, he is a pried without any new ordi¬ 
nation.] There is this fingularity alfo attending the 
marriage, that though performed ya a Roman Catholic 
country, by a French pried in his own language, the 
fervice was underdood to be performed according to the 
rite of the church of England, This condderation might 
have weighed with the Seffions in inducing them to .dif- 
cTcdit, as they have done by their order, the yrhcle 
tranfadion. 


{a) 2$ Get. 2. t, 33. /. iji. (i) Salk. Ijrj. (c) ^St. Tr, 610. 


6 
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C 9 ttrt here obferved that they muft aflume that 
the Sefilons believed the fa£ls fworn to, which are dated 
in the cafe, otherwife they would not have referved the 
quedion for their opinion. 

Peah and Fs'ere^ contra, maintained that there was 
evidence of a good marriage both by the laws of St. Do- 
mingo and of England. As to the fird, there is evidence 
of a ceremony having been performed which the parties 
meant and underdood to be the ceremony of marriage; 
and it was performed in a public place of wordiip, and in 
a public and folemn manner, by a perfon habited like 
and believed to be a pried, and officiating as fuch : thefe 
fads therefore raife a prefumpiion that the ceremony was 
legally performed according to the law of the country, 
unlefs the contrary be flicwn. But if that were doubt¬ 
ful, 2dly, it was a good marriage by the law of England 
as it dood here before the marriage a<£l, and as it now 
dands w'ith refpedl to marriages beyond fea, which are 
excepted out of that a£t. In Haydon v. Gould it w'as 
found as a fadt that the perfon who cdliciatcd as minider 
was a layman ; and tliat decKion went upon the ground, 
that as the hufband demanded a right in the ecclcfndical 
court, which was only due to him by the ecclefiadical 
law, he mud prove himfelf a hufband according to that 
law. But the Court feem to have didinguidied his claim 
from that of the wife or ifTue entitling themfelves by fuch 
marriage to a temporal right. And in JfJfon v. Collins (a), 
where a prohibition was moved for to day a fuit in the 
fpiritual court upon a contrafl; of marriage per verba tie 
prsfenti, upon a fuggedion that it was per verba de fu- 

(dr) Sa/Jt, 437. and 6 tgg. 


1808. 

Tl»e Kimo 
egttwfi 

Tlie Inhabitants 
of 

Bsamvton. 


turo. 
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l8o8* turo, the writ was denied; it being a matrimonial quef- 
_ tion of which that court had jurifdi£lion ; and Lord C.T. 

The Kino 

ageirji Holt faid, that a contrail per verba de praefenti was a 
The Inhabitante ... „ 

of marriage; viz. “ I marry you : « you and I are man 

Bbamfton. wife.” And in the report of the fame cafe in 

6 Mod, 155. he fays that fuch a contrail: amounts to 
an aBuat marriage, as if it had been in fade ecclefiee." And 
In this all the Court agrt^ed. Dyer 369. a, is to the fame 
effcdf. In The King v. Fielding {a) the marriage here by 
a Roman Catholic prieft was held good, on evidence of 
the words of prefent contra6>, which were fpoken in 
Englifh ; the reft of the ceremony being read in the Latin 
tongue, which the witnefs prefent did not underhand. 
Though the curtefy of ihe law of Fnghnd lecognizcs 
marriages in a foreign country celebrated according to 
their law; it docs not follow that a marriage between 
Englifh fubjeds according to the Jaw of England would 
not be good, if celebrated in a foreign country; though 
not according to their law. Marriages by Englifli fub- 
jeds have often been made abroad in the chapels of ouf 
ambafladors. [Lord Ellenkorough C. J. If made by the 
allowance of the foreign date in fuch places, they would 
be good marriages in thofe countries. But if not a good 
marriage in the place where it is cpiehrated, it cannot be 
a good marriage any wlicre. j Still if celebrated openly 
in that country, the prcfumptioii is that it is good there: 
and the onus of (hewing that it is void lies on the party 
who difputes it. It is at lead evidence that it was allow¬ 
ed by the curttfy of the foreign ftate. Lord Mansfield 
in The King v. Stockland(b) confid.red t e mere cohabi¬ 
tation together as man and wife for 30 years as evidence 

(«) S St, 7 r, 610, (i) Eurr. S. C. 509. 


of 
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of a maVriage on a queflion of fettlenient, and the only 
exceptions made to the rule in Morris Miller {a) yfttit 
in profecutions for bigamy {b) and in a£)ions for criminal 
converfation. Upon a late profecution for bigamy at 
Guildferdf before the Lord Chief Baron, where the firft 
marriage was at Gretna Green in Scotland^ his liOrdfliip 
rcfufed to receive evidence of the law of Scotland in re- 
fpedl to the legality of fuch marriage from the witnei's 
who was a tobacconiH:. 


1808. 

The Kino 
agatnfi 

The Inhabltanu 
of 

B« AMrTOM* 


Lord Ellenborough C. J. The fafls are fiiortly 
thefe; a foldier on fervice with the Britjh army in St. 
Domingo in 1796 being ciefiruus of marriaj^e v lili t'le wi*- 
dow of another foldier who had died thL;-e 'n I’le feivice, 
and both parties b>.'iiig deftrous of cclebr^t-n?, tl • ir mar¬ 
riage with effect, they went to a chapdiii the town Vihtre 
they were, ainl there tlie ceremony v/as rcrl .imcd by a 
ptrfoii appearing there as a priefl: and ctn..hu:nga 3 fLui.; 
the fervice being in French, but interprered E 
by one who oliiciated as clerk ; and which the p-.I’ycT cn- 
derltood at the time to be the marririgc ie:v’..:e ci the 
church of After this they cohabited LO'.i;’-th;r 

as man and wife for 11 years until the de.ith of the huf- 
band. And now it is made a queilion ttpon tiicfc faftj, 
which we muff, take it the Selfinns bcilevul to be tru<', 
otherwife they would not have fiated them to ro fur our 
opinion, whether this were reafcnable evidence of a mar- 


(rt) 4 Burr. *059. 

{b) Vid. tliu icjjort of Morthw M.Wr in j C3J. v>Ii«re t;..- 
Court refer to tlie Cift of an ioJiifiiKut foi l>iv;aii>yon tlic/v 'fi.U ciici'i', 
in which Drtijbn J. iul;’d tl> it “ tiiOUj^h a Javvful canonit:!! nmri^^c 
need not be proved, yet a mainagc in fadi (whitbtr regeiar or not) 
muft be fhtwn.” Tins jt f'eems inuft be undciflood wl tic there is 
primfl facie evidence of a lawful marriage. 

riag« 
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1808. riage in St. Domingo at that time, upon which the SeiIion9 

The Kino the fettlement of the wife to be 

agatnji in tlic hufband’s parifli. Firft, confidering it as a mar- 
Thelnhablnnts ■ . , • , ” 

of riage celebrated in a place where the law of England pre¬ 
vailed : for I may fuppofe in the abfence of any evidence 
to the contrary, that the law of England ecclenaftical and 
civil was recognized by fubjedls of England in a place 
occupied by the King's troops, who would impliedly carry 
that law with tliem. It is then to be fecn whether this 
w^ould fiavc been a good marriag<f here before the mar¬ 
riage Now certainly a contracl of marriage per 

verba de pitefnti would have bound the parties before 
that ; and this appears to have been per verba de prx- 
fenti, and to have been celebrated by a prieft, that is by 
one who publicly afl'umv.d the office of a pried and ap¬ 
peared habited as fuch \ of what perfuafion indeed, whe¬ 
ther Roman catholic or proteftant, does not appear. But 
even if it were performed by a Roman catholic pried;, 
that would not vary the cafe j for fuch a perfon would be 
recognized by our church as a priell capable of officiating 
as fuch, upon his mere renunciation of the errors of the 
thurch of Rome, without any new ordination. But the 
cafe of The King v. Fielding is in point to fhew that a 
marriage by a Roman catholic prie/ft (before the marriage 
a£l) was edeclual for this purpofe. That was a marriage 
in England by a Roman catholic pried: in the year 1705 
before the marriage zD : and upon evidence that the pri- 
foner, in anfwcr to the quedion, whether he would have 
the woman for his wedded wife, faid that he would; and 
that the woman anfwered affirma'ively to the queftion 
put to her, whether flic would have Mr. Fielding for her 
hufband; Mr. Juflice Poivel upon a quedion of felony 
confidered it as a marriage contufted per verba de prse- 

fenti; 
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rent!} in like manner as it was confidereef by Lord Holt 
in Je£bn v. CoUitts. And here there Is this further cir- 
cumftance, that the ceremony was performed in a public 
chapel, indead of in private lodgings, as it was in Mr. 
Fieldiftg*s cafe. Corfidering the cafe iherelore to be that 
the King’s forces carried with them the law of England 
to Sr. Domingtf by which they and other fubjefls who 
accompanied them (in the abfence of proof that any other 
1.1 w was in force there) may be confidcred as continu¬ 
ing to be governed j this would be a good marriage by 
that law. But fuppofing the law of England not to have 
been carried to S/. Domingo by the King’s forces, nor 
obligatory upon them in this particular, let us confider 
whether the fafls dated would not be evidence of a good 
marriage according to the law of that country, whatever 
it might be. And indeed after the ceremony of marriage, 
as it was underdood .and intended by the parties at the 
time to be, performed openly in a chapel, by a perlbn ap¬ 
pearing there as a pried authorized to perform the cere¬ 
mony of marriage ; and this followed by a cohabitati m 
between the parties as man and wife for 11 years after- 
W'ards ; every prefumption is to be made in favour of ifi 
validity. I fnould have confidered myfelfas fafe in red¬ 
ing my opinion in favour of this marriage upon the law 
of England as it exids independant of the provifions of 
the marriage a£f. But without the aid of that, I think 
every prefumption mud be made in favour of its validity 
according to the Uw of the country where it was fo 
celebrated i having been performed there in a proper 
place, aifd by a perfon oHiciating as one competent to 
perform that fun£lion. 


1808. 


TheKiNO 

agtunfl 

The Inhabitant* 
of 

Beampton. 


VoL. X. 


U 


Grose 
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Grose J. The queftion is, whether this were a goott 
marriage ? And in determining that, I have no objeftion 
to coniider whether it be a good marriage either accord¬ 
ing to the law oiEnglandy or according to the law of the 
country where it took place. Upon the former ground, 

I rather think that it was good by the law of England 
for the reafons which have been ftated by my Lord. But 
confidercd as a marriage by the law of the country where 
it was celebrated, I think there can be no doubt. The 
parties meant to be married; they went openly to a cha¬ 
pel in the country where they were; they found there 
a pcrfon appearing as a prieft of the country, and they 
w’cre married by him; the fervice was performed in 
French, but it was tranflatcd to the parties, and they 
iindeiflood it to be the marriage ceremony. From thefc 
fa£ls the prefumption would be that it was a marriage 
according to the law of that country, by a pried of that 
country cognizant of its laws in that refped, and who it 
mud be prcfum.ed would celebrate it according to the 
law of his own country. There is therefore a fair and 
reafonablc prefumption that thefc parties were regularly 
and legally married according to the law of St. Domingo. 
1 fliould think the marriage might be fudained according 
to the law of England, but I diave no doubt that it 
is fudainable by the law of the country where it was ce¬ 
lebrated. , 

Le Blanc J. The SeOions h;:ve dated to us the fa£ls 
proved in evidence before them, and they dcfire to know 
what is the legal conclufion from that evidence. 'I hey 
Hate in fubdance that the parties named, being in St. 
DomlngOi and willring to be married, went in 1796 to a 

place 
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place of worflji’p in that country, and were married by a 
perfon appearing there as the pried, and that they have 
iince cohabited as man and wife till his death in 1807. 
And the qutdion is, whether this be not fulHcient evi¬ 
dence that the marriage was prop^rrly celebrated. It is 
no objeOion to it for the woman to fay that flic did not 
know that the perfon officiating was a prefl:; for the fame 
anfwer would probably be giv'en by mod perfons who are 
married here. They mufl; for the mod part fay that they 
did not know that the perfon w|io officiated was a pried; 
but it would be fufficient evidence of the mirriagc that 
the ceremony was performed by a perfon officiating as a 
pried in a regular place of marriage. And this anfwer 
of hers was no reafon for the Seffions to fay that the 
marriage was not performed by a perfon in holy orders. 

Bayley J. The faffs dated are drong evidence of a 
marriage; and I cannot prefume from any of thefe faffs 
that the perfon who officiated was not a pried in holy 
orders, or indeed that he was a Roman catholic pried.- 
He officiated as a pried in an appropriate place in the 
country, and married thefe parties; and after fo many 
years cohabitation as man and wife flnee that period^ 

I cannot poffibly fty but that this was evidence of a mar¬ 
riage. 


991 

ido8. 

The Kina 
agaitift 

The Inhabitant) 
of 

£RAMrT«H* 


Order of Seffions quadiedi 
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Sjttl'JuVy 
N.v. raih. 


I’prtn aqucflion 
®f fcttifp.ient 
fcctvvcin two 
pii.lhtt., a pa- 
fi/h.oncr ol one 
of them having 
properly theie 
wtiiw li IS rail'd, 

thoogli ijot m 
>114 own, but in 
bis fon’s name, 
for the purpofe 
of making fuch 
pariiliiofur a 
wjinefs, is nc, 
vcribclcfs in¬ 
competent to 
prove the felt!;- 
meni in i* e 
other parijht 


.i 


The King againji The Inhabitants of the Town- 
ftiip of Killerby. 

M. Vergujon^ his wife, and family, were removed 
by an order of juftices from Cleaiham to Killerby^ 
in the coanty of Durham ; and on appeal the order was 
con Armed at the Z'V//?rr Sefljon*-, fubje£l to the opinion 
of this Court upon the following cafe. 

George Detitf the maAer of the pauper, v/as offered as 
a witnefs on the part of the appelhnts, but was rejected 
by the Court. Upon the voir dire it appeared that Dent 
had rateable property in Kilkrh, but w’as in fa£t not 
rated for it at the time of hearing the appeal. He was 
however rated for it at the time ol lodgit)}; the appeal at 
the CAri/ImasStfuons preceding, but hi? name was omit¬ 
ted out of the rate made for Killeihy in the laft Eajler 
week, for yhe purpofc of rtndtriag him a witnefs at the 
hearing of the appeal, at which umc the property ftlll 
belonged to him, though it was in fad rated in the name 
of his Ton, who had no intercii therein. 


Raine was to have argued in ^pport of the dccifion 
of the Seflions, that George Denf was an incompetent 
witnefs; but the Court thought it unneceffary to hear 
him. And 


Hullcckf contrii, briefly infifted that only Uie legal in- 
icreft of the witnefs could be regarded; and that he, having 
been Aruck out of the rate, was not legally liable to the 
payment of it. 


Lord 
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Lord Ellenborough C. J. The property rated be- 
ionged wholly to the father, who was tendered as a wit- 
nefs: the fon had no intered in it; and whatever he paid 
towards the rate mud have been allowed again to him by 
the father. The parties here meant to commit a fraud, 
but did not know how to do it with efFe£t. 

Grose J, The father’s property is dill rated, though 
his name has been fraudulently left out of the rate. 

Le Blanc J. The witncfs tendered had property 
which was rated in the parilh, though in another name, 
that of his fon, who had no property there : and this 
didinguidies it from all the cafes where pcrfons having 
rateable property, which was not in fa^ rated, were held 
to be competent witneffes (o). 

BayleyJ. afTented. 

Order of Seflions confirmed. 

(j) Vide Rfx- V 2 559., where all the caTe^ are cal' 

IctUil. 


Hollis and Another, Adminidrators, See. againft 

Smith. 

pljintifFs filed in trover as adminidrators, and 
declared in one eount for a lofs of goods in the life¬ 
time of the tedator, and the trover and converfion after 
his death by the defendant 5 and in a fceond count they 
declared on their own pofl'efllon of the goodai and the 
Aibfequent trover and converfion. And having been 

fa£l of tlteir poircfllon is Iramaterial j and thry may fuje in 

y 3 nonfuifed 
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own time, and 
being nonfuited, 
are liable to 
cofts; for the ' 
their own right* 
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Hollis 

apatufl 

£mjtn. 


nonfuitcd without any evidence, and the Mafter having 
difallov/ed the defendant his cufts; Abbott obtained a 
rule for the Mailer to tax the cods: againfl; which 
W'lglfy now Ihcwed caufe, and relied upon Cukerill v. 
Kyiajioi: {ai)t where the executor declared in one count 
on a trover and converfion in his teftator's lifetime, and 
in another count on a trover and converfion after his 
death j and the evidence olferetl, being only applicable 
to the firfl count, he was held not liable to pay the cods 
of a nonfuit. And Buller J. there took a didindion, that 
• if the poods never were in the adual pofledion of the 
executrix, it was abfolutcly neccflary for her to declare in 
that charader. And here no evidence having been given, it 
did not appear that the goods ever were poficdcd by the 
pUintifTs. 


Lord Ei-LENDoroucii C. J. That opinion was over¬ 
ruled in Bollard v. ^.pencer {b). 1 ’he adion is founded 
upon the plaintifFs* property, and it is immaterial whe-^ 
ther they were in fad pofTcded of it or not, before tlie 
converfion by the defendant. And this latter cafe was 
rccogni;zed by Lord Eldon in Tat Ur/all v. Groote (c), 
where, though an adminidratrix fuing on a covenant (J) 
with her tedator, was held not liable to cods ; yet all the 
decifiotis in trover the other way were left untouched by 
that judgment. It was once endeavoured by Mr. Judice 
Buller to make it the ted of an executor's exemption 
from cods, whether the money, when recovered in the 
adion, would be afiets: but that is certainly not the 


(«) 4 Term SfJ>. *77. 
(c) 2 Bo/ & Pull. 256. 


(i) 7 TtrmRt/. 358. 


- J - - ' 

{d) Tlie fame anfwer was given t Ctek LnWf 2 395., wJikli 

was alfo cited. 

lule 
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Yule now. The queftlou is, Wliether it were necclTiry i8c8. 

for the plaintiffs to have declared as adminiftrators ? and 

Jiere it certainly was not neceflary j for on the death of agawjt 

^ - — Smith# 

their teftator they were in point of law the owners of 

goods which belonged to the iutciUre; and whether 

adfually poflefled by them or not before the eonverfion, 

they might declare as any other perfon upon their own 

property when wrongfully lonvcrted by another. 

i^AYLEY J. referred to March v. Tcllowhyt 2 Sira. 

r 

1107. afifigning the reafun why executors (hall be liable 
to cods in thefe cafes, whhh arifes upon the words of 
the Hat.'23 II. 8. c. 15. 

Per Curluf?if Rule abfolute. 


RiTriiiE agalnjl Atkinson. 


Tutf.Ly, 
N .- j . i 5 t!i. 


wis an aclion of indebitatus aflurapfit for the 
freight of goods conveyed in the fliip Adelphi^ of 
which the plainlilT was nvaltcr, from Si. Pelerjhurgh to 
LendoHy and delivered to the defendant or his order. 
There was alfo a count on a quantum meruit for freight, 
and the common counts for work and labour, and for 
money paid, he. The defendant pleaded the general 
ilTue j and at the trial at Guildhall before Lord Ellcnh- 
rough C. J. a verditf was found for the plaintilF for 
y6o/. 15/. fubjccl to the opinion of this Court on tlie 
following cafe. 


VVhere the m.if- 
tvT and the 
fieighter tf a 
vdrtj of 400 
tons mutual]/ 
agreed in wri» 
tiiiji; dial titc 
fhip.btingcviry 
way fi;U(l foe 
tlie voyage, 
llioulJ with all 
convtniciit 
fi'tcd p'O'.cid to 
it. Peter^urgbf 
and thci i load 
ftomthcfreijjbt- 
tr’i fadlors a 
campbte caijoof 
htmp and iron, 
and proceed 
thcrewidi to 


I.ci-fio'it and if> fiver the fin-.' /tirg f'nJ fee'ght for hemp i;/. per ton, foriion $s. a ton, &a ; one 
l.ail to be paid on tipjii ci> iivi.ry, the oclitr .i ^ montlia: licid that the delivery of a cumplett 
cargo waa not a coiuliiiuit pie-cdent; but that the maAtr might recover frtiglit fur a fliort 
rargoafilie ft'.j-ulatjil rju» per ton j the lici^'.iicr having Insiemcdy in damages for fuch 
.fluii: il'.Uury. 


U.l 


The 
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The plaintiff being mailer of the (hip Adelphi^ in 
Auguji 1807 chartered her to the defendant by the fol¬ 
lowing Inftrument: “ Memorandum for charter. Im- 
dotjf Auguji 1807. It is this day mutually agreed 
between Captain J. Ritchicf of the (hip Adelphi^ burden 
400 tons or thereabouts, noyir in the river, and W. At- 
kin/oUf of London^ merchant, that the faid (hip, being 
tight, and every way fitted for the voyage, (hall with all 
convenient fpeed fail and proceed to 5/. r,.tcr/hurgh, or 
fo near thereunto as (he may fafely get, and there load 
from the fa£lors of Atkinfotiy a complete cargo of clean 
hemp, and 80 tons of iron for ballaft, not exceeding 
what (he can reafonably (low, &c. *, and being fo loaded 
(hall therewith proceed to Wookuich and London^ and 
deliver the fame ^ on being paid freight for clean hemp 
5/. per ton, for ballad iron ^s. per ton, with two-thirds 
port charges and pilotage as cudomary; redraint of 
princes and rultrs during the faid voyage always ex¬ 
cepted : one half of the freight to be paid on unloading 
and right delivery of the cargo, and the remainder in 
3 months following. Thirty running days arc to be 
allowed the faid merchant, (if the (hip is not fooner dif- 
patched,) for loading her at St. Petetfrurgh, and iliirty 
running days for delivery at ll'olwich and London^ and 
ten days on demurrage over and above the faid laying 
days at 6/. per day. Penalty for non-performance of 
this agreement 2000/. The (hip to fail with convoy from 
the Sound for England* IFm. AtkinfonJ* The Adelphi 
failed in ballafl from Deptford on the 24th of Auguft 
1807, and arrived at Cronjladt, vhe port of St* Peterf- 
iurghp on the 16th of September following; where the 
plaintiff proceeded to take in her cargo under the char¬ 
ter-party, and continued loading her with all due dili- 


genc^ 
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gence until the 25th of September^ and had then taken 
gn board between 70 and 80 tons of iron fpr ballad^ the 
fame being a fufTicient quantity for ballady and a con- 
Cdetable quantity of hemp. On the ‘ZTth of September 
there was a general rumour of an cmb’trgo being in¬ 
tended to be laid by the Ruffian Government on all Britj/b 
veflels ; and there was every appearance that it would 
take place immediately} but it did not in faff take place 
then, nor until fix weeks afterwards: but on the 25th 
of September Mr. Boohr^ the agent for the Britj/h hOioty 
at CronJIadtj and alio the agent to the houfe of Hubbard 
and Co. the defendant’s agents, in confequence of in- 
Arudiions that he had received from Sir Stephen Shairp, his 
IViajefty’s Conful General at St. Peterjburghy defired the 
captains of fuch BritiJJj vcflcls as were ready to proceed to 
fea, to do fo as foon as polTible, as he expedled an em¬ 
bargo might take place immediately. [ The cafe then fet 
out a circular letter of advice to that effedl, written to 
the captains of Briti/Jj vell'els by the conful’s ageiits.j 
In confequence of which the plaintilT gave dirediions to 
leave off ferewing down any more hemp, which is the 
ufual mode of loading, and to dll the (hip up as faA as 
poilible by hand } and the whole of this day was occupied 
in loading the velTel in this manner till 6 o’clock $ at 
which time (he was filled up as far as couhl be done by 
hand; and the (hip failed on the evening of tlie 25 th of 
September with a cargo more than half what (he could 
have carried, though there was at the time as much 
hemp of the defendant’s lying in lighters alongfide of 
the velTel as would have completely loaded her. The 
plaintiff adied bona fide and as an honeA man under the 
exIAing circumAances, and there was a reafonable and 

^cll grounded apprehenfion for his adling as he did; 

an4 
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1808. and he brought home as complete a cargo as he could un- 

'■■■■ der the circumilanccs. Several other vciTels failed the fame 

* evening as the Adelphi, All or almoll all the veflels which 
/ijjciKioN. pjjfl'pj failed either the fame evening or the nexf 

morning without full cargoes, under the apprehenlions 
of an embargo; but fume other Brlttp veflels did not 
fail from Cronjladt at that time, and were not detained, 
but completed their loading: and if the Jdelphi had 
llaid, (he might have completed her loading. The plain- 
tiiF failed without any previous communLcatic*n with 
Hubbard and Co., the defendant’s a’gents, to whom he 
was addre/Ted ; they refiding at St. Felerjhurgb. As fooii 
Ai they had notice of the cireumflances they immediately 
came to Croujladt with an intention to llnp the Ihip, but 
it was too late ; and they then formally protefted againit 
him for breach or his charter-party. The Adelphi arrived 
in London and delivered her cargo there to the defend¬ 
ant, who refufed to pay the freight, as little more than 
a moiety of the quantity of hemp flipulated by the 
charter-party was brought by the plaintiff. The freight 
of the iron and hemp lb brought to London and delivered 
to the defendant amounted, according to the rate ftipu- 
lated in the charter-party, to 96c/. i 5J‘. And the ver- 
didl: for that funi was to Hand, if the Court thought that 
the plaintiff was entitled to recover} otherwife, a nonfuic 
was to be entered. 

Litlkdale contended that the plaintiff was entitled to 
recover freight on the charter-party in proportion to tire 
cargo, although he had not brought home a complete 
cargo} the delivery of a complete cargo not being a coo- 
dition precedent, nor the payment flipulated for entire, 
but to be made at the rate of fo much per ton on the dlf- 

ferent 
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ferent articles brought home and delivered, and therefore 
in its nature apportionabie. The words, ** and deliver 
the famef* are equivocal, and may mean the cargo a£fually 
delivered, as well as the whole quantity (lipulated for; 
and the former is the more reafonable conllrudiion, efpe- 
cially ill a mercantile indrument; becaufe the plaintiff 
would then be entitled to receive the juft proportion of 
freight which he had earned: and if by negligence he did 
not bring home fo complete a cargo as he might have 
done, the defendant would have a remedy againft him 
upon his covenant. The true rule in thefe cafes was laid 
down by Lord Mansjieldiix Boone v. Eyre^a)^ that where 
mutual covenants go to the whole of the confideration on 
both Tides, they are mutual conditions: but where the 
covenants go only to a part, and where a recompence 
may be had in damages, it is a different thing :** and this 
was recognized in Campbell v. Jones [b), and The Duke of 
St. Albans V. Share {c). That dcftrine muft at all eveiits 
apply to a c-ife where the amount of the freight was to 
be af-ertained pro rata. As in Tompfon v. Noel{d)f where 
the mafter of a lliip covenanted to go to Ireland and there 
take ill 280 men from the defendant and carry them to 

i 

Jamaica ; and the defendant covenanted to have the 280 
men ready, and to pay 5/. a man for their conveyance; 
though the defendant pleaded that he had all the men 
ready, and tendered them to be carried, and the plaintiff 
only took and carried 180 of them ; yet it was held on 
.demurrer to the plea that he might recover, becaufe the 
plea was only an anfwer to part of the declaration: that 
is, though the plea in bar (hewed that the plaintiff had 


' 1808. 

RiTcirv 

agaitfft 

Arxirkots* 


(«) B. R. Buffer, ij Gee. 3. 6 Term Ref. 573. and Ih 1 //. Bhc, 273. n. 
(b) 6 Term Ref. 573. (f) i H, Blat, 2jS. 

li) 1 Ltv. j6 . and X Kcb, roo. 
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not performed the wtiole of what he had covenanted to 
do; yet giving no anfwcr to the part which he had per¬ 
formed, he was held entitled to judgment. But, 2dly, 
though the delivery of a complete cargo were a condition 
precedent, according to the terms and intent of the con¬ 
trail, yet the defendant having received that part of the 
cargo which was brought home, the plaintiff is entitled 
to recover upon a quantum meruit, in refpeib of the fer- 
vice done, as upon a new caufe of ailion. For though 
in Cook V. Jennings (a), upon a covenant to pay fo much 
freight for goods delivered at^., it was held that freight 
could not be recovered upon the covenant, pro rata itine- 
ris, where the (hip was wrecked at B. before her arrival 
at A.i though the defendant had accepted the goods at 
jS.; yet Lawrence J. feemed to confider fuch receipt of 
the goods by the owner as evidence of a new contrail 
between the parties. And I.uke v. Lyde (^) went upon 
that principle; as did alfo Lutwidgev. Grey and others in 
J)om. Proc* 1733, there cited (f), and the cafe of the Co- 
penhagen, in the Court of Admiralty {d). The cafe of 
Bright v. Covjper (^), which feems to bear the other way, 
was an ailion of covenant, and it does not appear whether 
the ailion was brought for the whole or only a propor¬ 
tionable part of the freight. Beiides, by the terms of this 
contrail the plaintiff was not bound to deliver the cargo, 
without receiving payment of half of the freight at the 
time, and the remainder in three months afterwards: by 
receiving therefore lefs than the complete cargo, which 
the plaintiff was not bound to deliver without a tender of 


(-) 7 Trrin Rtp. 381. z Burr. 8Si. and l Blot. Sep. 190. 

(f) Tills cafe is given at length by Mr* Abbttty in his Law ej MtrJtant 
&c< 280. 

[(!) 1 Rib, Ad, Rtp. 289* (r) 1 Brmnl, as. 
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the half freight, the defendant Impliedly agreed to pay 
for the part fo received. [Lord Ellenborough C. J. I do 
not fee how the receipt of the goods changes the fituation 
of the parties ; becaufe thefe were the defendant's own 
goods ; and unlefs freight were due upon them by the 
contra^, the defendant was entitled to have his own 
goods without any conlideration. It was therefore only 
taking peaceable pofleillon of that, for which, if wrong¬ 
fully withheld, he might have brought trover. But 
on the other ground, the plaintiff may contend with 
ftrong effeii, that the defendant’s argument muft go this 
length, that if the cargo wanted a Angle ton of being 
a complete cargo, it would be a defence to this a£lion for 
the freight.] The plaintiff mi^ht have gone back again 
to St. Petet^hurghf for the remainder of the cargo, and 
was not bound to have delivered -a part only of it: and 
the convenience of receiving the part brought home 
would be a good confiJeration to the defendant from 
whence to imply a new promife to pay for it. 

TadJy contra. The covenant to bring home a com¬ 
plete cargo is a condition precedent to the plaintiff’s right 
to recover freight upon the coutradl. Ir is neceffary for 
the fafety of merchants that thefe charter-parties fhould 
be ftrl£lly executed ; and the late cafe of Smith v. Wil^ 
fon {a) proceeded upon that principle, although the freight 
there was covenanted to be paid at fo mucli per month 
during the voyage out to Monte Video and back again to 
the port of difeharge. The cafe of Bright v. Cowper (^) 
was there relied on by the Court; and it is immaterial 
whether the a£lion was brought for the whole or a pro¬ 
portion pro rata of the freight j for the a£lion of cove¬ 
nant founding in damages, a part only might be lecover- 

(«) 8 437—* 44 S- (^) Sri>vinl.%\. 

ed. 
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1808. ed, though the plaintifT^decIared for the whole. Andf 

J “ the fame argument might have been urged in- Cook v. 

«Rf *I*C K1B 

asaii^ Jennings (a),; but the Court held the performance of the 
ArxiNsotf. voyage a condition precedent to the recovery of any 

part of the freight. There is no difference in this re- 
fpe(^ between a contra£l under feal, or by parol. The 
conftru^ion in both cafes proceeds on the ground, that if 
the parties have ftipulated for themfelves, whether rea- 
fdnably or not, the Court cannot flipulate for them. The 
fubftance of the contrad in Bootie v. Eyre was the con¬ 
veyance of the eflate ; and the e::a£l: number of negroes' 
on it was only the fubje£l of an independant covenant; 
and any deficiency in the number might be compenfated' 
^n damages without affe^Iing the tide to the eftate. In 
Campbell v. Jones {b), a particular fam was covenanted to 
be paid on a given day at all events, which might arrive 
before the infl;ru£lIon covenanted to be given by the other 
party } and conlequently fuch inflrudtion could not In the 
nature of the thing be a condition precedent to the pay¬ 
ment of the money on the day. Tompfin v. Noel (c) 
feems indeed the other way; but there the covenant ap¬ 
plied only to the number of men who were to be carried' 
out at fo much per head; which may perhaps make a 
difierence : but a complete cargo, which was covenanted in 
this inftance to be brought horn?, is in its nature an en¬ 
tire thing, depending on the capacity of the fiiip.- 
[Grofe J. Does it not depend on tlie intention of the 
parties, to be cohefled from the wiiulc iiiftrument, whe¬ 
ther the completion of the cargo was to be a conditloir 
precedent to the payment of any freight: and could it 
have been their Intention that if the cargo wanted ever fo 
fmall a quantity to complete the loading of the llilp, that 

(J) 6 V'r'w E h. 570. {<■) sLtv, i6» 

the 
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the plaintiff was to receive nothing for that which he 
brought home ?] It may eafily be conceived to have been 
the meaning of the parties, that if the mafter refufed or 
ncgletfed to take in any part of the catgo, however fmall, 
which was ready for him, he (hould not receive any 
freight: and that the only c Te£lual way of preventing the 
omiflion,whatever the motive might be, was by making the 
completion of the cargo a condition precedent. Then If 
fo, the acceptance here by the defendant of an incomplete 
cargo, being his own goods, cannot make any difference. 
And as to the argument that the plaintiff might have gone 
back to St, Petcr/iurg/jf and have refufed to deliver any 
part of the cargo till he had completed the whole ; the 
anuver is, that he has brought his a£lIoii before he has 
fo done. Or'at any rate he ought to have declared dif¬ 
ferently, by dating the partial performance of the original 
contradf, and that in confideration that he would deliver 
the part of the cargo w'hlch had been firft brought home, 
the defendant promifed to pay freight pro ralit. But a 
general indebitatus aflumpfit cannot be maintained by a 
parly under contraiSl until the whole duty is pci formed. 
[Lord EHenhorougb C. J. '^I’here is a covenant by thcr 
pUintiff that the fhip {liall proceed with all convenient 
fpecd to Si, Petetjhurghf and there load a complete car¬ 
go ; and that would not be faiii^fied by the plaintiff bring¬ 
ing part of the cargo at one time, and then going back 
and bringing the remainder of It : and therefore w'C may 
lay that, which is not the material part of the cafe, out of 
the qucftion, and confi lcr whether the completion of the 
cargo be a condition precedent.] In Hadley v. Clarke (a), 
the defendant, having cuntraffed to carry the plaintiff's 
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^ might have provided againft it by his contra£i." As to 
JLutwidge V. Grey (a), and Luke v. Lyde{b)t the mafter in 
each had done all that he could, and had forwarded ^he 
goods or efttred to complete the voyage ; but the owner 
pteferrcil to take them at another place. He then argued 
the cafe upon the marine law, as far as It could be col¬ 
lected from local ordinances and general opinions •, and 
rcfened'to i 626. 2 Path. 393, 4. 2 Mag, 1^2. 

1 jJfo//.'327. and Mai. Lex, Merc, 98. 100. MnlyneSf 
in one of thefe paflages, mentions a cafe of five fliips 
which were freighted out and home in 1387, but from 
fome apprehenfion of being taken returned without their 
lading. Two of them having (laid out all their time in 
the foreign ports, and protclled a^uinll the faClors of the 
freighters from whom they were fo have received their 
lading, were adjudged by the law of admiralty to have 
deferved their whole freight: but two others who had 
not (laid their abiding days, nor protefted, were found 
not to have deferved any freight at all, though they were 
laden outward bound. Titc fifth (hip, under the like cir- 
cumllances as the two lafi, had half her freight by a par¬ 
ticular provifo in her charter-party. In p. too. treating 
on ** qiiellions about freightings and their fo)utions/' he 

[a) Ahhett'i Luxv tj Ahr.lant S/i/Sj aSo. (/J) a Burr, SSa. 


goods from Liverpool to Leghorn, was held liable in da^ 
mages for the non-performance of his contra£I at the end 
of two years, during which time the (hip was under an 
embargo of our own government at Falmouth, in her way 
out. And Lawrence ]. referred to All. 27. “ that where 
a party by his own contradf creates a duty or charge upon 
himfelf, he is bound to make it good, if he may, hotwidi- 
ftanding any accident by inevitable, neccllity; becaufe he 



IK THE FoEtT-NlKTH YeAH OF GEORGE Ilf. 


3»5 


fay if ** If freight be agreed upon for coinmodities to be 
laden for a certain price for every p^clc. 8 cc* without re¬ 
gard to the burthen of the ftiip, but to give her the full 
ladings no man maketh doubt but that the fame is to be 
performed accordingly.'* [Lord Ellenborough C. J. No 
doubt if the mailer do not bring home a full lading, the 
other (hail recover; but the writer c^oes not fay that that 
is a condition precedent to the claim of freight in propor¬ 
tion to what is aclually brought home. In all the cafes 
of conditions precedent the thing to be done is fomeindi- 
vifible thing; but the delivery of a cargo of goods is not 
one entire thing, but in its nature divKible. 

LittledaUf in reply, obferved on the loofe and doubtful 
opinions of the writers on the marine law, from whence 
no certain rule could be drawn; though in the very iu- 
ftance quoted, Pethur and the others admit that fonre- 
thing is to be paid where the mailer is in no fault. But 
the Intention of UkO* parties, (the material objedl of in¬ 
quiry), that the freight fliould be paid in proportion to 
the quantity of the cargo, is manifeft from f’xing the 
rate of payment by the ton; for, otherwife, .‘‘the cargo 
had been meant to be one entire thing of a given ton¬ 
nage, the bringing home of which was to be m^de a 
condition precedent to the demand of any freight, one 
certain fum only would have been ilipulatcd to be paid 
on the performance of the one entire duty. . On the 
other point; if the expe£led embargo juHified the car¬ 
rying away the (hip till the expeflation of danger was 
Kmoved, the returning afterwards for the remainder 
of the cargo would be a performance of the voyage wjV^ 
4// convenient /peed. But it has not been thought necef- 
fary in this cafe to argue the queftion of the embargo, 
Voi. X. X 
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l8o3. which will arifein another cafe now (landing for argument^ 
As to SmU/} V. WiJf.n («), the owner did not do every 

RiTCIIIC , 1 r • » • • t t I 

againii thing in hiS power to earn the freight which be fought 
ArsiwsoN. iQ jgcover, but merely oiFcred to profecute and complete 
the voyage, in tlie pfogrefs of which he had been inter¬ 
rupted for a lime. That, therefore, wras the cafe of a 
failure it* the very fub(laiu-e of the contrail, the per¬ 
formance of which was to entitle the plaintilV to freight. 
But a covenant to fail with the (ird fair ^-vlnd has been 
held {V) not to be a condition precedent to the recovery 
of the freight. 


Lord Ellenborodgu C. J. If the delivery of a com¬ 
plete cargo were a condition precedent to the recovery of 
any freight, no doubt the defendant would be entitled to 
require the firidclt performance of it: but the queuioii 
is. Whether it be a condition precedent? and that de¬ 
pends not on any formal arrangement of the words, but 
on the rcafon and fenfe of the thing, as it is to be col¬ 
lected from the whole contrail: whether of two things 
reciprocally ftipulatcd to be done, the performance of 
the one does in fenfe and rcafon depend upon the per¬ 
formance of the other. The rule was well laid down: 
by Lord Mansfield in Boouc v. Eyre (f), that where mu¬ 
tual covenants go to the ‘whok of the confuleration on 
both fidts, they are mutual conditions, the one precedent 
to ihe other; but where the covenants go only to a part^ 
there a remedy lk& on the covtnanl to recover damages- 
for the breach of Ic \ but il is not a condition precedent. 

(rf) 8 £ 437. 

(i) CoipMe V. C/c/;L-i.*, Ptf ’rr. 397, UaH v. n-*. :i'c, 4 P.y?, 477. 
483. and P.otnminn v. 7 to I.-, 1 Cn/r.j'hcU's N. CiiJ. 377. 

» [e] I //• B/ac. 173. and 6 Tcnn Rej>, 373. 
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That was a cafe where the plaintiff had conveyed to the 
defendant a plantation in the IVefi Indies^ with the ne¬ 
groes on it, and had covenanted that he had a good title, 
and was lawfully, poffeffed of the negroes; and the de¬ 
fendant covenanted, that the plaintiff, well and truly per¬ 
forming all and every thing in the deed contained on his 
part to be performed, he, the defendant, would pay a 
certain annuity. And to an a£lion on covenant for non¬ 
payment of the annuity the defendant pleaded, that the 
plaintiff was not at the time legally poffeifed of the ne¬ 
groes, and fo had not a good title to convey. But, on 
demurrer. Lord Mansfield faid that if fuch a pica were 
to be allowed, if any one negro were not the property of 
the plaintiff', it would bar the action. He muff there¬ 
fore have coufidcred that fuch a covenant was in its na¬ 
ture apportionable according to the damage fuftained by 
the breacli of it, and did not make a condition prece¬ 
dent to the payment of the annuity. Now apply that to 
the prefent cafe. Here is a fhip of about 400 tons, 
which is freighted to go to St- PeterJhurghj and to bring 
home a complete cargo of hemp and iron, and to deliver 
the fame on being paid freight at fo much per ton on each 
commodity. If the owner be not entitled td recover 
freight for any proportion of goods he may bring home 
fliort of a complete cargo, and it fnould appear by any 
fubfequent admeafurement of the vcffel, even after the 
delivery of the cargo, that there was wanting fome fmall 
fra£lion of a complete cargo; if the Ihip had been fup- 
pofed to meafure 400 tons, and a cargo adapted to that 
proportion had been loaded, and it turned out that fhe 
Bieafured 10 or -20 tons more; the owner would alto¬ 
gether be defeated of his remedy for the w'hole freight. 
But would not fuch a conffru£iion be contrary to com- 

X 2 mon 
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1808. mon fenfe and the true nature of fuch a contra^; and 

""" can any fucli meaning be fairly inferred from the terms 

JtlTCHlK 

agmnfi of it ? Dut it is faid that a different conflruflion will 
bear hard upon the merchant who has Ilipulated for the 
delivery of a complete cargo. It does not follow, how¬ 
ever, from thence, that if there has been an imperfect 
delivery, he will be culled of his remedy : for clearly 
an aclion on the cafe lies again R the captain who has 
mad'* an impcrfecl, when he could have made a perfect 
delivery. But I Ihould require the (Irongefl authority to 
be adduced before 1 held that this was a condition pre¬ 
cedent, when the confequences of fuch a conllrudion 
would be fuch as 1 have before Rated. There is no cafe, 
however, where the delivery of lefs than a complete 
cargo has been held not to be apportionablc. Where, 
as in ^niiih v. Wiljon («), the freight is made payable 
upon an indivifible condition, fuch as in that cafe the 
arrival of the Riip with her cargo at her dcRined port of 
difeharge; fuch arrival, 5 :c. muR be a condition prece¬ 
dent; beenufe it is incapable of being apportioned : but 
here the delivery of the cargo is in its nature divifible, 
and therefore 1 think It is not a condition precedent; but 
the plaintiff is entitled to recover freight in proportion to 
the Citent of fuch delivery; leaving the defendant to his 
remedy in damages for the Ihort delivery. And all the 
cafes of conditions precedent have been where the thing 
to be done was a Rri^ indivifible condition. The fame 
may be faid of the cafe of the five fiiips mentioned from 
MalyneSf which were freighted out to Leghorn and Civita 
Vecehia^ there to remain a certain time anJ take in their 
lading and return home j and fome of them came away 

(“) S 437 - 
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without any lading, before the precife time llipulated for 
their abiding there to be laden had expired. In this cafe, 
however, the condition isdivifible, and the real juftice of 
the cafe will be attained by the plaintitf’s recovering his 
freight in the proportion per ton of the goods delivered 
and the remedy of the defendant will (till be entire to 
punifli the mailer for Ins imperfect and wrongful de^ 
livery. 
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Grose J. It is not a condition precedent to the claim 
of freight that a complete cargo (hould be delivered. 
The agreement, however, docs contain a condition pre¬ 
cedent in one part; for the payment of the freight is 
made a condition precedent to the delivery of the t.ir 'o; 
the mailer being to deliver the fame cn being paid 
freight." I'liis is ilrong to ihevv that tr parties I. mw 
how to make a condition precedent w'here it was fo 
intended : but they have not done fo in the inilance new 
in queftion. And to condrue the delivery of a complete 
cargo to be a condition precedent to the right to recover 
any freight would be manifcftly unjuil; becaufe if de¬ 
fault were made in ever fo fmall a proportion of that 
which would be a complete cargo, the mailer would not 
be entitled to any freight for however large a proportion 
of goods he may have delivered. I'he reafonable coa- 
ftni£lion therefore is, that the plaintiiF ihouIJ receive^ 
freight according to the quantity per ton winch he has 
delivered. But it is faid that the intention of the parties 
was that the defendant (hould receive a complete cargo, 
as much as could be (lowed in the (hip ; and that this 
was a material (lipulation to be performed for his benefit. 

I will not fay now that it was not fo: but t iking it to 
be fo, the defendant has his remedy for the breach of it. 

V X 3 If 



CASES IN MICHAELMAS TERM 


3 io 

1808. If either of the parties break his part of what he has en> 
esfied to do. he will be anfwerable to the other. In this 

Ritchie * ® 

agaiiji way perfe£l; juflice will be done to both : but not fo if 

Aa'KIN SON. , . 

the delivery of a complete cargo were made a condition 
precedent to the payment of any fieight: and therefore 
I do not think that it was the intention of the parties to 
make it fo. The cafes, where (lipulated to be done 
by one party have been held to be conditions precedent 
to the claim of the other, have been where it appeared 
upon the face of the contraft to have been the intention 
of the parties that the one thing Ihould not be doi.'^ by 
one party till fumething elfe had been done by the other. 
But no fuch intention appears here. 

Le Blanc J, The queftion depends on the conftruc- 
tion to be put upon this indrument; whether we can 
fee from the whole of it that it was the intention of the 
parties that the delivery of a complete cargo ftiould be a 
condition precedent to the recovery of any freight at all. 
This rule was laid down in one of the early cafes. King- 
Jlonv, Pfsjlou {(t)y which has been fince followed in others. 
Now the delivery of the cargo was in its nature divifible ; 
for it confifted of hemp and iron, the freight of which 
was to be paid for by the ton, according to a dith-rent rate 
of payment for the one and for the other: and therefore 
we cannot cclk£l the intention of the parties to have been 
to make the delivery of a complete cargo a condition pre¬ 
cedent to the payment of freight for any part which was 
delivered. The rule was laid down in Ijoo/:e v. Aj;rr, and 
approved by this Court in Campbell Jones^ and by the 
Court of Common Pleas in ^be Duke of 5 /. Albans v. 

(t) E. 13 Gio, 3. A.itrd iit k’pjjih in v. Bjtk!cy, Deugl. £89. 
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S/jore, that where a covenant goes to the whole of the 1808. 
confideration on both fides, there it is a condition prece- _ 
dent; but where it does not go to the wholct but only to ^xain/l 

, , ^ ' AieiNfos*. ! 

a part, there each party mufl refort to his feparate reme» 
dy for the breach of the conlra£l by the other. Here it 
is clear that the delivery of a complete cargo docs not go 
to the whole confidcratiMi of ihc freight j becaufe the 
failure of bringing home one tr,n lefs than the full quan¬ 
tity of 4cotons would prcvf'nt the plalniifF from recover¬ 
ing for the 399 tons which he might have brought over. 

The lofs on his part by fuch a conflruclion would bear 
no fort of proporiion to the injury fuficred by the defend¬ 
ant. The fair conflrut^ion therefore is, th.it the phiintilF 
ftiould reiOv.T freight for wh.it he has performed ; and 
that the difi^ndant Ihoiild have a remedy ag.iinfl him for 
that which he has nor performed, and which lie ought to 
Inve done. 

Bayu-y J. There wouM be great lojuflice done by 
holding this to be a condition precedent; and none by a 
different conftruRion t becaufe if liie defendant has fuf- 
tained any irjury by the non delivery of a complete cargo, 
he will recover a compenfation in dam#ag?s commenfuratc 
to luch injury. It is neceffary to look to the inffrument 
to fee whether this be a condition precedent; to fee what 
the intention of the parties was in this refpcifl. Ic be¬ 
gins by ftating that “ it Is this day mutuaUy &c. 

That would have fome little influence to flicw that each 
of the parties had mutual flipulations to make. Not that 
thofe words would control the meaning of the fubfequenc 
words, if it clearly appeared that a condition precedent 
was intended by them. Then the captain engages that 
ihe (hip fliall be ** tight, &c. and every way fitted for u'lC 
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voyage, and (hall all convenient fpeed fail and pro¬ 
ceed to St. Pete^urgh.** Now if thofe were to be deem¬ 
ed conditions precedent, then if there were any defe£i; in 
the fitting out, or an hour*a delay in the failing, the re¬ 
medy for the freight would be defeated. Could that 
have been intended by the parties ? Then the (hip is to 
return with a compute cargo: and if that were a con¬ 
dition precedent, then if there were a deficiency of one 
ton only in the cargo, though all the reft were dtlivered, 
the deff^ndant would have all the benefit of f«tch delivery 
without being obliged to pay any thing for it. 1& that 
reafonable ? and can we colled any fuch intention from 
the inftrument ? In Cook v. Jennings the freight was to 
be paid for deah delivered at Livernool: none were deli¬ 
vered at Liverpooli and therefore no freight could he 
due. In Bright v, Coivper an entire fum was to be paid; 
and therefore unlefs the plaintiff was entitled to recover 
the whole, he could not recover any part. Unlefs there¬ 
fore there was a performance of the whole for which that 
entire fum was to be paid, which there was not; he could 
recover nothing. But there is nothing here to ihew that 
it was the intention of the parties, that the delivery of a 
complete cargo fhould be a condition precedent to the re¬ 
covery of any freight aflually earned. Gre^t injullice 
would enfue from holding it to be fo; and no injultice to 
either party from holding it not to be fo. 

Poftea to the Plaintiff. 
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Lady Wilson againji Wigg and Another^ Exe- 
cutors of Andersun. 


'JpHE plaintiff declared in covenant upon a leafe grant¬ 
ed by her and her hufband, deceafedy to the defend¬ 
ant's teftator of certain lands and tithes for 21 years from 
Michaelmas 1787, at a certain rent; whereby the teftator 
covenanted for hiinfclf, his executors^ adminijlrators and 
q/JignSf to perform the covenants in the leafe. And 
by the Hrd: count, after ifating the above, and that 
the teftator had entered and was poffefted of the 
premifcs, and made his will, appointing the defend¬ 
ants executors, and died, and that the defendants 
had proved his will, the plaintiff alleged breaches 
of covenant by the teftator in his lifetime. And by 
the fecoud count flte charged, that after the teftator's 
death, and after the defendants had proved his will, &Ct 
and during the term, all the eflate, right, title, interefl, 
and term in the demifed premifcs came to one D. Andcr- 
fon hy ajftgnment thereof^ by virtue of which he entered 
and W.1S poflcflVd : and then the plaintift' charged, that the 
faid D. Anderfon Juice the njfignment made to him as afore- 
faid^ and his faid entry and ppfTefTion, &c. had not kept 
the covenant in the faid leafe, (fpecifying the breaches 
in the ufual way by fuch aflignee of the term;) conclud¬ 
ing, and fo the plaintitf faith, that neither the faid tefta¬ 
tor in his lifetime, nor the defendants after his death, nor 
the faid D. Anderfon fince the alfignment made to him 
as aforefald, have kept the faid covenant, but have broken 
(he fame, 


To a count In 
covenant, 

‘ charging the 
defendants ai 
executors for 
brcHCtics of co¬ 
venant by their 
tcAatoras Itnee, 
wIjo had cove¬ 
nanted (or hiiii- 
felf, his execu¬ 
tors and afligns, 
may be joined 
another count, 
charging them 
that after the 
t^llatoi’s death, 
and t!ieii prov¬ 
ing the wilt, 
and during tlie 
ti l 111, ilic de- 
niifi.d picmifes 
came by. ffign- 
ment to one 
D. W., againfl 
whom hreaches 
were alkj'cd, 
and concluding 
that To neitliu’ 
the teftator, lur 
(he defend.‘nrs 
alter bi.s I'l.atli, 
nor /). A. fmcc 
tlic airirjimrnt 
to him h.ad kept 
tlie laid cove¬ 
nant, but had 
broken the f-ime. 
And pleiie ad- 
mmiftravcrunc 
may be pleaded 
to bath counts. 



3»4 


CASES IN MICriAEa^MAS TERM 


i8o8> 


WXI fOM 
tigainj 

AVico 

and Apotherj 
Executors, i,\. 


The defendants pleaded, ill, performance of the cove¬ 
nant by the tellator in his lifetime \ and zdly, plene ad- 
miniftraverunt as to the f.irne breaches: and demurred 
fpecially to the breaches afTigned in the fecond count to 
■ have been committed by D. AmltTfon the alTignee of the 
term, becaufe he was no party to the a6lIon ; ^nd bepaurp 
the plaintilF could not ccunt in the fame declaration 
againil the defendants as executors for breaches of edve- 
nant committed by the ttlliitor in his lifetime, and for 
other breaches of covenant by the defendants themfelves, 
or by the faid T). A. as uJJJgnee of the leafe j and that 
thefc dilFcrent breaches of covenant could not be joined 
in the fame declaration; and that tlie defendants, as exe¬ 
cutors, were not by law anfwcrablo for the a6ls of I), A 
as alleged againil them for breac hes of covenant allignod 
againU lhe faid D. A, S’c, On which there was ioiiiJer 
in demurrer. 

Mauley Serjt. ir> fupport of the demurrer, being allccd 
by the Court what objunion there couhl be to this mode 
of dechr.ing againil executors, anfwertd that the two 
counts could not properly be joined, becaufe in the fnO: 
they were furd as executors for breaches of covenant by 
their tellator; and in the fccond thry were I'lied in clTcdl 
as alTignecs of the term after their alTignmcnt to D. An- 
derfon for breaches committed by l.im ; and it might be 
very doubtful whether plene adminillraverunt could be 
pleaded to the fecond count. 

Lord ELi.r.NiiORoucii C. J. The tellator covenants 
for liimfelf, his executors and alTigns : then are not his 
funds liable to the phiiniilT for any breaches commitictl 
by himfelf, or his executors, or his alfigris ? D. Anderjon 

7 
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is an afliignee of the tedator, and his executors are liable 
in that charafber for breaches committed by him : and 
therefore no doubt that plcne adminiftraverunt may be 
pleaded to the la(t count as well as to the ilrfl:. That was 
fettled in the cafe of Lyddall and others v. Dunhpl> and 
otherSy Kisecuiars of Fenton {a)» 


1808. 


WlLSufl 

ajtatnB 

Wieo 

and Another* 
lixecuiors, 


Manley Serjt. then prayed leave to amend ; which was 
granted conditionally. 


Uolroyd was to have fupported the declaration. 

(a) 1 ini;. 4. 


Wells amhifl Fydell and Elizabeth Betts. 


plaintiff fued the defandants as executor and 
- executrix of fokn Betts deceafed, which fhn Betts 
was furviving executor of John PariJJj, decoafed, in co¬ 
venant, upon an indenture of demife dated jyth March 
1774, whereby John Parijh demifed to one L. Pape cer-^ 
tain land and buildings for 70 years from the 5th of-df/»rz 7 
then next, at a certain rent, and on certain covenants: 
and declared that by another indenture of llie icth of 
Jnsie 1774, Pape afiigned the refidue of the term to the 
plaintiff. That Parijh afterwards died during the term. 


It is not enough 
for the executor 
01 J11 exei.utor, 
fued for brtach 
of covenant 
nude by the 
original teflator, 
to plead plcne 
adminiftravic of 
all the goods 
and eliattclsof 
ihi; original tef- 
taior at the tniie 
of ins death 
com'* to the 
hands of the 
defendant, &c. 
without aifo 


having firft duly made and nubliflied his will, and thereby pleading pKno 
® \ ‘ \ * adminiftiavitbjr 

appointed the faid Jchti Betts and one F* Flowers execu- the firft exteu- 

1 r » 1 I I t /< rT.i r.t oratleaft 

tors thereof, who duly proved the fame. Tnzt Fmvers that he, the fe- 

afterwards died, while the plaintiff was fo poffcffed of the ludnoaftcts^of 

the firft; fb.iato 

flitvv tl'.at he had r.o fund out of which any dcvaftavic by tlie firft executor could be 
niawe good. 


term; 
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term ; whereby John Betts became furviving executor of 
Parijhs and that John Betts zhcxwzxdii on the nth of 
OBober 1803, died, having firll made his will, whereby 
he appointed the defendants bis executor and executrix, 
who duly proved his) will, &c. The declaration then 
flated a breach of the covenant for quiet enjoyment by 
John Par'ijh in his lifetime, and Once his deceafe by the 
defendants as fuch executor and executrix as aforefaid, in 
confequence of an evidion of the plaimifF from a certain 
part of the demifed premifes by the mayor and burgefles 
of Bojion having lawful title thereto. 

The defendants pleaded, inter alia, that they have fully 
adminiftered all and fingular the goods and chattels 
which were of the faid John Parijh, deceafed, at the 
time of his death, and which have ever come to tlie 
hands of the defendants as executor and executrix as 
aforefaid to be adminidered, to wir, at, &c.; and that 
they, the defendants, have not, nor on the day of ex¬ 
hibiting the bill of the plaintiiF in this behalf, or at any 
time Hnce, had any goods or clrattels which were of the 
fdid John Pari/hy deceafed, at the time of his death, in 
the hands of them, the defendants, as executor and exe¬ 
cutrix as aforefaid, to be adminiflered ; and this the de¬ 
fendants, executor and executrix as aforefaid, are ready 
to verify; wherefore they pray judgment if the plaintiiF 
ought to have or maintain his aforefaid a£lion thereof 
againd them, See, To this plea there was a general 
demurrer and joinder. 


Witliams Serjt. objected to the fufHciency of the plea, 
which only put In ilTue the due adminiftration by thefe 
defendants of the aifets of the original tedator Pari/hy 
which had come to their hands, as fuch adets s but did 

not 
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not alfo allege, as it ought to have done, that their im¬ 
mediate teftator, John Betts^ had fully adminiftered in his 
own time the afiets of his teAator Parijh which had 
oome to his hands; or at lead: that the defendants had 
fully adminiftered to J, B, their own teftator. The 
frame of the plea would then have been, that the defend¬ 
ants* teftator J. B. had fully adminiftered all the goods 
and chattels of his teftator J. Parijh which had come to 
his hands in his lifetime; and that the defendants had 
fully adminiftered all the goods and chattels of J. Parifb 
which had come to their hands as executor and execu¬ 
trix of J. B. fince his deceafe, &c.—or that they had 
no aflets of their teftator J. B. in their hands to be ad¬ 
miniftered. For it might have happened that the ori¬ 
ginal teftator Parijh had large funds which had been 
converted into money by his executor J. Betts^ which he 
had not adminiftered, and when mixed with his own 
property could not be diftinguilhed; and fuch mixed 
property might have come to the hands of the defend¬ 
ants, bis perfonal reprefentatives, apparently as his own 
property. But if the plaintiff had taken iffue on the 
plea as it now ftands, it would not have been fuftlcient 
for him to have (liewn that J% Betts had affets of Parijh^ 
and that the defendants had affets of y. ; unlefs 
he could alfo have (hewn that the defendants had affets 
of Parijh which in the cafe fuggefted of a mixed fund, 
it would have been impoftible to have diftinguiftied. 
Before the ftatutes 30 Car. 2. e. 7. and 4 & 5 & M, 

e, 24. f, 12 . If an executor had wafted the goods of his 
teftator, and died, no e£fion would have lain againft his 
perfonal reprefentative; becaufe the aflion ariling ex 
maleficio, it died with the perfon. But fince thofe lla- 
ttttes giving the remedy over, that anfwer cannot be 
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given to the prefent obje£lion. The plaintiff does not 
indeed charge a devaftavit by J, Betts ; nor was it necef- 
fary j for if he had, the defendants might {till have co> 
vered themfelves by pleading plene adminiftraverunt to 
him*, according to the true record of Skelton v. Ha<wling(ay» 
The only authority which fcems to fupport this plea is 
the conclufion of the report of Williams v. Keinfoame {h)\ 
where, Upon a replcader awarded, the defendant, who 
was fued as the executor of an executor on a bond made 
by the Hrll teffator, is dated to have pleaded de hovo, 
“ that he, after the death of both tedators, had fully ad- 
minidered all the goods and chattels which were of the 
fird tedator at the time of his death, and that he had no 
goods or chattels which were of the faid fifjl tedator at 
the time of his death in his hands to be adminidered on 
the fuing out of the writ or afterwards.” But upon con- 
iideration of the whole cafe, it ihould feem that that was 
pleaded in addition to the former pica that the defendants 
Ujlator in his lifetime, fully adminfered all the goods and 
chattels which were of the fird tedator at the time of 
his death, &c.; for the repleader was awarded to correft 
the error in the fubfequent part of the fird plea, where 
he had dated that he {the defendant) had no goods of 
chattels which were of the fird tedator at the time of hiS 
death in his hands to be adminidered, &c.; when it 
(hould have been that his (the defendant’s) teflator^ (the 
fird executor) had fully adminidered to his tedator, 

and he, the defendant, to his tedator. And this is con- 

\ 

firmed by the form of pleading in a fubfequent cafe of 
Woodward v. Chkhejler^ exc.utor, &c. in the fame 

(fl) 1 IVllj *58. explained and corredted by the record, as it appears 
In the note to Wbectly v. Lanty \ HiavJ, XI9, </, 

{i} Vy. 174. 175. a. 

book; 
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hpok (a); «rhere, to a fimilar a£)!on againft the executor 
of an executor, he did not plead plene adniiniftravit ge* 
neralljr. but that his tedator, the^fird executor, had 
duly adminidered : though he omitted to plead further 
that he alfo had duly adminidered: foi, as was there ob- 
ferved, the anfwer was not full and perfect. Still it 
(hews, comparing the two cafes together, fo near in 
time to each other, what was neceflary to conditute a full 
and perfe£l anfwer by an executor of an executor fued 
for a debt of the original telUtor. 


1808. 


W»tt 9 

FyoelI) 
•nd Another* 
Excentors, &c.‘ 


Abbott contra. The edatc of the fird teflator is the 
only one which is bound in law for the fatisfa^llon of the 
plaintiff’s debt; and therefore if the defendants have never 
had any part of that edate out of which the debt was to 
be fatisfied, and in refpeil of which they are charged, that 
is at lead a prima facie anfwer to the demand. The wad¬ 
ing of the original tedator’s affets by the fird executor, 
being a criminal a£l and offence, is not to be prefumed : 
but if he have been guilty of it, the plaintiff fliould have 
brought forward the charge fpecifically by alleging a d&* 
vadavit in his declaration, as was done in Skelton v. 
ling {b) i In order that the defendants might be prepared 
to refute the charge. If there were any goods of the fird 
tedator liable for this debt, they mud have come into 
the hands of the defendants, unlefs waded or admini- 
dered. The plaintiff does not charge that any goods were 
waded by the fird executor; fuch as came to his hands 
mud therefore be taken in the fird indance to have been 
duly adminidered. Then the plea of plene adminidrave- 
runt, covering all the adts of the fecond executors, i^ 

(a) i)jr. 185,*. ' (i) 

primi 
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t8o8. primi facie a good anfwrer to the declaration. And no 
greater difficulty is thereby put on the plaintiff than if the 
agmnfi defendants had pleaded a full adminiftration both by the 

Fy»eL& > 

and Another, firfl executor and by themfelves} for the plamtiff could 

* only have taken i0ue on one of thofe fads; and if they 
meant to rely on a wafting by the firft executori it would 
have been ftill open to them to reply it. If the latter part 
of the report of Williams v. Kdnjbame in Dyer (a) cor- 
re£fly ftate the whole of the plea> as it purports to do» 
that is an authority in point for this form of pleading. 
The firft plea there ftated was certainly imperfe^j pro¬ 
bably from mere miftake; and a repleader was awarded. 
Then if the new plea ftated had been in addition to the 
firft, it is probable that the reporter would have faid fo. 
And there is this reafon alfo for I'uppofing it was nor, that 
the plea would otherwife be tautologous ; for the defend¬ 
ant had in firft inftance pleaded that he had no goods or 
chattels in his hands of the firft teftator at the time of his 
death to be adminiftered; and the fame allegation is con¬ 
tained in the new plea (i). \^Bayley J. If the plea here 
had been that the firft executor had fully adminiftered, 
&c. and that fince his death his executors had no goods 
and chattels in their hands of the original teftator j would 
at have been pleading double to have replied that the fir ft 
executor had not fully adminiftered, nor the defendants 
fince his death, &c. ? Le Blanc J. Both thofe fa6Is 
fuggefted as proper to. have been ftated in the plea are 
neceifary to be fubftantiated in order to give a complete 
anfwer to the plaintiff’s demand. Bayley J. If the re- 


{a) Dy. 174. A. 175. tf. 

^ Ji) It was aflccd by the Court whether theroll had been fearkhed : but 
it had not: and as no opinion appeared to have been given on the new 
pUa, it was not thought necefl^ry. 


plication 
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plication could not put in ilTue the whole plea as fuggeft- 
ed$ then if the fird: executor had received too/, a&ts, 
and had duly applied ^ol.^ and wafted the other 50/.; 
and if the fecond executor had received 50/. ailets of the 
firft executor, and had wafted as much; then if the plea 
now pleaded be good, and the plaintiff, having better 
proof of the wafting by the firft executor than by the 
fecond, w.ere driven to reply the wafting by the firft, then 
the defendant would cover his own wafting.] If the 
plaintiff could take iffue on both fa£ls, there is no reafon 
why he ftiould not reply the one which was omitted in 
the plea, and ftill rely on both. He then referred to the 
precedent of fuch a plea as this pleaded, 4thly, in Lock» 
yer v. Cotvard and another^ executors of an executrix {a\ 
which did not pafs without obfervation, though this 
point did not arife, but another point upon the replica* 
tion to that plea. 




tgidnH . 
FyskiV 
and Another, 
Executors, 




WiUiamsSex]Ut in reply, doubted whether the plaintiff 
could charge a devaftavil by the firft executor in his re¬ 
plication to this plea : but contended that at any rate he 
ought not to be driven to rely on it, as lie might not know 
at the time that the goods had been wafted. But the 
defendants ought to plead fuch a plea as will cover all 
the affets of the original teftator, as well thofe which 
came to the firft executor’s hands, as thofe come to their 
own s and then as both the fa£ls make only one defence^ 
the replication may well put the whole in iffue. As ia 
Haneochev. Prowd^ Adminiflrator {b)t where fcveral judg¬ 
ments recovered were pleaded to cover the whole affets} 
a replication anfwering «ach particular judgment, and 

(«) 3 WilJ. 55* (^) 1 Sound. 336. h. 


voL. 


Y 


con- 
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itdB, ttfndtuKftg the anfwer to each with a paratas vcrifieare^ 
was held to he ri^Sy pleaded, and not double. 

T^wx. 

va Amtber, Lord EtLBiiBoaovGir C. J. In the abfenee of any 
Xmaton,ftc. pfccedent of the proper form of a plea of plene 

adnnniftravit by the executor of an executor^ we mull be 
guided by the rule of reafon and common fenfe. The 
qneftton is, whether this plea give a foir prima facie 
anfwer to the declaration: for where an executor is 
charged for a debt of his teftator, it is incumbent upon 
him to give an anfwer denying having any funds or a fuf- 
ficien^y of funds to anfwer the debt, otherwife it fiiall be 
prefbmed that he has funds in his hands applicable to 
the purpofe. This Is the cafe of executors of an cxe* 
tutor ; apd if the forft executor received aSets and did 
not duty apply them, he would be liable de bonis propriis} 
and if the fecond executors received aflets of the firft tef¬ 
tator or of fuch fecond teftator, and did not duly apply 
them, then they would be perfonally liable. Now by 
this form of plea the defendants purge themfolves of any 
wafting of the goods of the firft teftator come to their 
own hands i but as to the adminiftration of the aftets by 
their own teftator they fay nothing. How then are we 
to collefi whether the firft executor well applied the afie^ 

' of his teftator, without any thing faid in that refpe£l by 
the fecond executors ? The plea being fitent as to this, 
a iflite were taken upon it, would it not be fofficient for 
the defendants to prove that they had wdl applied what¬ 
ever aflets had come to their hands of the firft teftator i 
though there might have been funds fufocient come to 
lire hsndi of the flrft executor which be had mifapplied $ 
and though enough had in fad come to the the 

fecond executors of the proper funds of the firft executor 

which 
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^hith would be liable to make good fuch waftbg by him. 
Then the defendanta beve by thii plea only given an an*! 
fwer to one pan of a eafe which points two kinds of 
inifapplication of thofe funds which were liable to the 
plaintiff's demand: it is therefore an imperfed anfwcr. 



sBHDHb 

FmTa 

«wt ABOthWf 
£xe«atofi» 


Gross J. declared himfelf df the fame opinion. 

Le Blanc J. This pleS does ndt cover the airhole of 
the declaration. The plaintiff has a claim on Parijbt for 
which the defendants are liable If any funds of Par^ 
have come to their hands which have not been duly ad* 
miniftered, or if their teftator Bettt received and mifap- 
plied any of the funds of his teffator Par^^ and the 
defendants have fuiHcIent affets of Betts in their hands. 
The plaintiff is not cognizant of the affairs either of the 
firfl; teftator, Parijby or of the fecond teftator, Bsttss 
but he fues the perfonal reprefstatatires of both. The 
defendants may difcharge themfelves in two ways} cither 
by (hewing that the firft executor fully adminiftered all 
the goods and chattels oiPariJb which came to his handle 
and that the defendants fince the death of the firft exe** 
cutor have duly adminiftered all that they have received 
of Puff's affets: or they may (hew that they have rc* 
ceived no affets of the firft executor. But as the pl^ 
now ftands they leave unanfwered every thing refpefling 
the affets of the firft teftator which came to the hands of 
bis executor, snd merely anfwer as to their own applica*^ 
tion. And in the abfence of precedents on winch reltii 
ance can be had, in refpeA to the form of fuch a pleCr 
we muft look to the reafon of ftie thiogi which requires 
a full anfwer to be given in the firft inftance by thofe whd 
muft be taken to be cognizant of the faiftsi for othenrife . 

Ta Aerq 
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tSoS# there muft be a rejoinder and replication upon matter 

^ which ought to have been originally ftated by the defend- 

^ antSy and that, will be throwing a burthen upon a plain* 

•fid Another, ^ which he cannot be fuppofed to be 

Bawutorsj^&c. cogniiant at the time. . 


Ba^xst J. The plaintiff is entitled to recover his 
debt in either of two events : if the defendants have re¬ 
ceived affets of the original teftatorj and have not proper¬ 
ly applied them: or if the defendants have received affets 
of -the firff executor, and the firff executor had received 
affets of his teffator and had not duly applied them. The 
defendants have only anfwered as to one of thofe events; 
but the plaintiff may be entitled to fatisfadion out of 
both funds; and therefore he is entitled to have the iffue 
fo framed that if any thing be forth coming to him out 
of either fund, he may be able to avail himfelf of it. 
But if we were to hold«ithe prefen t plea to be good, it 
would work injuflice; for the plaintiff would fail, if he 
could only (hew on the trial that the firfl: executor had re¬ 
ceived affets, and converted them to his own ufe : and if 
the plaintiff were driven to reply that the firff executor had 
received and mifapplled the affets of his tcilator, and iffue 
were taken on that fai^ only, it would exclude the plain¬ 
tiff from recovering affets of the original teffator which 
had conie to the defendants and been mifapplled by them: 
and the incnnvenlence in the cafe which I before put in * 
the courfe of the argument would enfue from this mode 
of pleading. But the plaintiff is entitled to have the iffue 
fo framed as to include both the events on which the 
defendants’ liability arifes. 

' Judgment fur the Plaintiff. 
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The King againft The Inhabitants of RusHtfLME. , 

Aav, latlw I 

J^ANIEL COTTERELL, his wifci and childreoi Noffttiement * 

were removed by an order of two juftices from byfcJvingcndcr 

Dt/^^ in Chejhtre to Rujhulme in Lanca/hircy which otder firing* few four 

was confirmed by the Seflions. on appeal, upon ihcfie y«rs, with li¬ 
berty for the 

faills, which were dated fpecially for the opinion of this fervant to leave 
Court. ’The pauper, D. Coilerelly was hired to J^ihn year to f«*hu ^ 
Tong^i in the townfiiip of Rujhulme, for four years, with fs'to te’takVn ** 


liberty, to leave a week every year to fee his friends, and 
he ferved the four years accordingly. 


diftributiveiy, 
i. e, riTcrving a 
week out of 
each year. 


Topping and J. WilHams, in fupport of the orders. 
The hiring here was entire for four years an end, and 
not four fucce/live hirings for fo many fuccefiive years; 
and the only quedion is* whether the exception, if it be 
fuch, will make it a contra^ for lefs than a year ? No 
argument can elucidate the cafe beyond the datement 
of the quedion ; and accordingly as that is anfwered in 
the opinion of the Court, the legal coofeqoence is clear: 
if it be an exception in the contra£l, fo as to make it at all 
events a contrail fur lefs than a year, no fettlement can 
be gained: if only a difpenfation, it may. And with 
refpe£l to the latter, they obferved, that this was only a 
liberty to go and fee friends -for a week in every year. The 
pauper was not at liberty to hire himfelf to any other 
perfon} as in Rex v. Bifiops' Hatfield {a), to let himfelf 
for the harved mdnth j and in Rex v. Etnpington {b), to 
hire himfelf during the flieep-(bearing feafon, [JLe 


(«} Burr. S. C. 439 . 

Y 3 


{i) lb, 791 . 


Siam 



!»• 

siel; 

Tbi KfKO 

ThelrtbiMtlAtt 

«r 

T^VWIMU 


iVbv. lift. 

A plea of tender 
to one cobnt, 
and a plea of 
alien enemy to 
another, cannot 
be pleaded t»- 
(ctbpr* 


CASES ni MlCHAELMArXEIU^ 

Bl/me J. referred to Rift r. Ovtr (4), where a pcnfioner 
of the Rqfi Lidia CompiiDy, hiring himfelf for a 
^th f pefefrttion of two days in each half-year for 
him to go and recehre his penfion, was held not to gain 
a fettlement1>y ferviee utider foch a eoptra£t.] 

a 

Saarlttt, contra, fhortly referred to Maeclesjuld y. 
Sutton (f). Riff V. Kingjwinford (r), and Ren v. North 
NUIey {d), as in point; where the ftipulation in each 
contrafi Was to work only certsin hours in the .day* un- 
^er which no fettlement conid be gained: and thjs wa^ 
In efftfk to ferve only 51 weeks in each year. 

^rd ELLBNaoRouGH C. J. Here is a hiring fojr a 
period of four years9 with an exception of a week in 
every year) that is to be taken diftributively, a week out 
of each year. Tlierefore the mafter had no dominion over 
the fervant for any one entire year, but only for one year 
minpsone week in that year, and fo on. 

Orders quafhed- 

(a) 1 Befit $99* W 9ttfr. S. C> asS. 

{t) (d) S'Term tf. 


Shombbch; agaiftj Db La Covr. 

defendant had leave to plead feveral matters; 
as to all the matters in the declaration, except 
y/. 17/. 6 d; parcel, Ac. of the third count, that he did 
not pTomife t and a tender of that fnm; which plain¬ 
tiff refufed to accept: and for farther plea, as to sll bat 
Ac 3d count, that Ac plaintiff is an alien enemy. 
Whereupon Holroyd obtained a rule for Ac defendant to 

Aew 
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fliew cittfe why fo much of the role to plead doohle at 
appliee to the two lafl; pleas Ihould not be difcharged, 
and why thofe two pleas flioold not be ftruck out» upon 
the ground of their inconfiftency. This was now 
pofed by Kuhar^m^ who obferved that there was no 
occafion for the rule to plead double as to thefe two pkat• 
as they went to different counts; and therefore the cafe 
muft be taken to be the fame as if the defendant had in 
the common way pleaded a tender as to one count, and 
a plea of alien enemy as to another. That the plea pf 
alien enemy had been permitted by the pra£iice of this 
Court, though not in C. (e), to be pleaded with other 
pleas i and that there was the lefs reafon for the objec¬ 
tion, as alien enemy might be given in evidence under 
the general iffiie. 


SeoMsiee 


TAf Court, however, approved of the practice of C, Bm 
Lord ElUnhorough C. J. obferved on the manifcff repug¬ 
nancy of thefe pleas: the plea of tender admitting that 
the plaintiff had a locus ftandi ip court as to part of the 
demand \ and the plea of alien enemy denying that he 
had any right to ftand in a Brttf/h court of juftice, or to 
recover any thing. 

Rule abfolttte. 

(«) In TZjmm V. Ttmgt 1 Sf full 7» tht Court of €. £, rvfqftd 
fO allon MU and oliin mttiy to be pleaded together. 
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3 fa« 

iSoS. 


MMd^f 
Ifev. lift. 

After a writ 
fued out> and 
common baii 
filed, a 

defendant by 
tlie name of y.t 
it irrcgjlar 
for tlie plaintiff 
to declare 
againti him by 
the natneoi R>t 
fued by tbt 
H^mt «f J i and 
the oefendant 
may fet afide 
the pioceedinga 
before pica. 


Delanoy agaMj ^ Cannon. 

^^WRIT was fued out againft the defendant by the 
name of Jo^nf and common bail filed againfl him 

• 4 

by the fame name : and then the plaintilF declared againft 
him by the name of Robert (his real name) fued by the 
name of John j on which Efpinajfe obtained a rule nifi to 
fet afide the proceedings for irregularity; againft which 
Richardfon now (hewed caufe, and cit^ Oakley v. 
Giles {a). But The Court obferved that the application to 
fet afide the proceedings for irregularity was not made 
till after judgment, and when the defendant might have 
before pleaded in abatement *, but here It is before plea. 
He then referred to Summers v. Wafon in C. B. {b ); 
Where a fimilar objedfion was over-ruled in the cafe of 
bailable procefs. To which it was anfweired that the cafes 
of Green v. Robitfon (e), and others to the fame cfFcdl: (d), 
had not been there mentioned; which cafes (hewed the 
proceedings here to be irregular. And the Court made the 

Rule abfolute. 

(<i) 3 Stf/ 1 , 167. (b) f Bif. & Bull. lOj. 

(f 1 Ih C. 3. vide 1 Tidd't Brae, 366. 

{ji) Vide Dv V. Ruicberf 3 T am Ref. 611. and Corbett v. Seltu it, 66o» 
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BAiNSRincjE and Another Neijlsok.. 


7 'utfd^f 
Niv. sldt 


'JpHIS was an af^ion upon a policy of aiTurance upon a ihip infura^ 
the (hip Mary, valued at 6000/., at and from Xf- 
verpool. to any port or ports in Jamaica, during her ftay 
there, and from thence to her port of difcharce hi Great voyage, and te- 

’ . r ® captured in a 

Sritain, Sec. : and alfo upon another policy of infurance ftwdayi j atui 

n • f afllired ha»> 

upon the freight of the fame ihip from Jamatca, to her ing received in¬ 
port of difeharge in Great Britain,y^hkcA at 4000/. At 

the trial' at GuHdhall a verdift was found for the plaintiffs jiret^iTe m>- 

for 130/.. Ks. Ad,, 'fubje£t to the opinion of this Court on **‘=® ofabandon- 
j jr j •» a j r . ment *. and foon 

the following cafe. after receiving 

, intelligence of 

The defendant fubferibed both the. policies for aooA iiie recapture, 

each. The pfaintifFa at the time of cffe£king the in- fhfp w^sfafein 

furance, and alfo at the time of the capture after men- [[j® 

tioned, vrere interefted in the (hip and freight. The (hip 

failed in due time from Jamaica with a cargo and freight out any further 

bound to XrwrpW; and on the 2lit of September 1807 lierftateand 

was captured on her voyage home by an enemy \ and on perfifted in hU 

the 25th was re-capture^. Qn the 30th of September Sonmentt'bSt 

the plaintiffs received intelligence at Liverpool of the 

capture, but not of the re-capture i and on the day £ol- to his poOef- 
. , , , » . • i fion without da- 

lowing communicated the fame to the underwriters, and mage, and ar- 

gave notice of abandonment. On the ad of OBober the 

intelligence of the capture was confirmed 5 and on the 

<5th of Ofleber, beipg five days after the notice of Abanr> charges of the 

' ® • ' recapture 

amounting only 

le 15/. 94 . per cent, t held that he was not entitled to abandon; it' appearing in the refuR 

that at the time when the notice of abandonment was gi.^ee, jt «v>s in-fad only a paitul 
and not a total lofs, as the alTured Aippofed} and there being no rubfequent circumftances, 
fnch as the lofs of voyage, high ftivage, &c. to contjnue it a tdtal'lofe. r And quaere whe¬ 
ther in any cafe, if thatr wiiich in its inception was a temporary total Iqfs, turn out by fub- 
iequent events to be only a partial lofs, belbfb any afiion brought, the 'aflured be entitled 
to initft on liis notice to abandon given during the exiftence of fucii temporary total lofs. 

' The like point was ruled on the freght policy, on which there was a partial lofs of 
III. 5sf. percent. * 

' But at any rate if the underwriters accept the oflTer of at^ndoniDcnf, mpde upon Arch 
lemporarj total lofs, both parties are bound by it. 

donmenti 



S3* 


iSoS- 


Sasmbxim* 

VtitiOir. 
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donment, the plaintiffs received the firff intelligence of 
the re>captare of the veflel, and that flie then lay at 
JLock Swil/ey in Inland, in fafetyi in the poflefBon of the 
recaptors. This intelligence w^s immediately conMnum- 
cated to the underwritersi with notice that the plaiotifly 
neverthelefo perfevered in their abandonment, but aSeted 
Co do their heft for the benefit of thofe who fiiould be ol<«> 
timately concerned and interefted in the veffel, without 
prejudice. Under fuch offer, ^d by agreement with the 
underwriters, without prejudice toehherparty, the plain¬ 
tiffs compromUed with the recaptors; and the veffel has 
beeneeftored, and has arrived being her port 

of difcharge, according to the terms of the policy, where 
file now is in fafety. And the owners have alfo, without 

I 

prejudice, received the freight of the goods on hoard her, 
and the proportion of falvi^ and expenccs on fuch goods. 
The plaiAtifis obtained poffeflbn of the veffel at Lock 
Swiiley under the faid agreement after notice of aban- 
doomest, hut before the a£tion was biought} and dM 
veffel did not arrive at Liverfo^ until after the eommenoe- 
ment of the adfion. The (hip was never taken into an 
enemy's port, nor did (he fuftain any damage wfaiKh in 
pofieifibn of the enemy. The amount of the falvage 
damages and charges upon the (hip is i$l, 4/. ffd., and 
upon the freight 13/. 11/. $ 4 , per cent., on the fum in- 
fared. The defendant paid to the phiintiffh before the 
commencement of this adlon 57/. tav. ad., being the 
amount of his proportion of an average lots upon the two 
policies s which fum the plaintiffiiaceeptod, without pre¬ 
judice to thehrdaim to recover a ^total lois under their 
abandonment. The ^ueftion for. the opinion of the Court 
was, whether the plaintiffs wert entitled to recover for a 
total lofsf If they, were, then the verdi^ was to i^and: 

if 
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if not^ the verdidl wai tp be entered fyr the de¬ 
fendant. 

Scarlittf for the p 1 alntiffS| contended that they had a 
right to abandon at the time when they gave notice of 
abandonment, and to abide by fuch notice, notwithftaiid- 
ing the fubfequent recapture and fifety of the veflel. 
What pafled after the notice of the recapture cannot 
make any difference, but the queftion muff be confidered 
the fame as if brought to ifliie immediately after the dth 
of OSloier, and while the (hip was in the pofleffion of the 
recaptors. This is different from all the former cafes of 
capture and recapture and abandonment, becaufe the 
abandonment was made while both parties were under ■ 
convifUon that the veffel was totally loff to the affiired 
by the capture; though before afrion brought (he was 
known to have been recaptured and in fafety. In 
V. IVkbert {a) the (hip, which was bound from New- 
Jwndland^Xo PortUsgol or Spain^ was captured, and after 
remaining eight days in the hands of the enemy, was xcm 
captured, and brought into Mtlfwd Haveng on which the 
aifuKd gave immediate notice ab^donment: and ths 

Court decided that as between the alTured and the infur- 

t 

ers of the (bipi^ the capture was a total lofs, upou which 
the alTured might abandon. Lord Mansfield indeed alfo 
relied on the fubfirquent circumftaoces | but confidered 
the teoipture in the nature only of a falvage f the (hip 
having been carried out of the courfe of her voyage \ and 
the difability to purAie the voyage fttll continuing at the 
rime die abandonment was made. So here, after the re¬ 
capture, the Slip was carried into Lrdt iwiUej in Ireland^ 


(«) a Arr. eSr? 


which 
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which was out of the courfe of her voyage | atidVhen 
the plaintiff received advice of it, the (hip was out of his. 
poffeffion; and how foon (he could be put into her for¬ 
mer courfe could not be known} nor could the plaintiff 
^11 whether it vftxt for his intereft to profecute the voy¬ 
age or not, when he determined to abide by his original 
notice of abandonment. The only other cafe which bears 
on the queffion is Hamilton v, Mendez (a). The infur- 
ance was on a valued policy on (Itip from Virginia to 
London i and the (hip was captured in the courfe of her 
voyage on the 6lh of May^ and was recaptured on the 
23d in her way into a French port, and brought into Fly 
mouth on the dlh of June. As foon as the plaintiff who 
lived at Hull was informed of thefe events, he wrote to 
his agent in London on the 23 d of June to give notice of 
abandonment to the underwriters; which notice was 
communicated on the 26th, when the underwriters re- 
fufed to take to the (hip, but offered to pay the falvage 
and other charges of the recapture. The (hip was after¬ 
wards, on the 23d of Augufiy brought by the owners of 
the cargo and the recaptors to London^ where (he delivered 
her cargo to the freighters, who paid the freight, with¬ 
out prejudice. And the jury found that flie received no 
'damage from the capture} and the whole amount of the 
Talvage was only loA per cent. That was ultimately 
held to be an average, and not a total lofs. It is obferv- 
able however that there was an interval of 17 days be¬ 
tween the arrival of the (hip at Plymouth on the 6th, and 
the notice of abandonment fent by the plaintiff' on the 
23d of June\ and it cannot be fuppofed that intelligence 
ef the event was travelling ail that titne from Plymc^h 


( 0 ) % Sen. iisS. 


to 
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CO Hull s and i£ before facb notice tlie t^laintift had af* 
certained that no material lofs had been fiiftained. but 
that the (hip might proceed on her voyage to her deftined 
port at a,falvage of only le/. per cental it was too, late 
for hitii to give notice of abandonment as for a total lofs. 
Lord Mausjuldf it muft be admitted, in giving the judg¬ 
ment of the ’Court lays down fome general pofitiona 
which feem to trench upon the plaintiff’s claim in this 
cafe; but he could not have meant them to apply to a 
cafe like the prefent; for towards the conClufion of the 
judgment he excepts this very cafe j faying, ** we give 
no opinion how it would be in cafe the (hip or goods be 
reftored in fafety between the offer to abandon and the aSlion 
brought” &c. He had juft before faid, ** To obviate 
too large an inference being drawn from this determina¬ 
tion, 1 defire it may be underftood that the point here 

determined is, that the plaintiff upon a policy can only 

» 

recover an indemnity, according to the nature of his cafe 
at the time of the aflion brought, or, at moft, at the time 
of his offer to abandon” If the latter be adopted as the 
rule, then as the ofkr was made upon the firft intelli¬ 
gence of the capture, and while both parties continued in 
ignorance of the recapture, the plaintiff’s right to aban¬ 
don cannot be difputed. [Lord Eilenborough C. J. When 
Lord Mansfield in the fame fentence fays, that <* the 
plaintiff upon a policy can only recover an indemnity ae» 
cording to the nature of hit cafe” is that to be underftood 
of ihnfuppofed nature of his cafe, or pf the real nature of 
it It muft mean the nature of the cafe as it bona fide 
appears to the parties at the time. The plaintiff’s claim 
is grounded on two propofitions; ift, That the offer to 
abandon having been rightly made at the time, a right of 
a£lion became veiled in the affured, which could not bp 
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Sdeatvd bjr fttfaTcquent erern^. That vhtn the 
vat fccaptttftj^ and carried into Loci SwWe^ it wtt fHlf 
the fnbjed of abandonments As to the it cansoi 
be denied | beeanfe ^ter inteUigence of the capture rc<* 
ccwed and the offer made to abandcm, the ptaintiff might 
inftaiiter hare btonght an adi;ion againft the nnderwritert 
to reeoter a iotri loft; and their refufal to pay cannot 
BOV vary his claim at it then ftood. And if a cafe for 
abandonment exift at the timey and the party do abandoor 
no fnbfequent erent can do away the effe£l of ir, but the 
queftion it concluded. This it in every day’s experi* 
ence. (^Lord A/Mweugi&C. J. The queftion it whether 
fhe right to abandon did exift at the time it was made; 
the fappofii right of ab,andemmerit exifted : hist it remains 
CO be fiiewn that the fuppoftdi is the fame as the rent, right 
to abandon.] If the parties a£I bonh fide on the notice 
ftiey have of the fad, that is fnificient for the porpofe of 
ihfurance. In the cafe of a diftanc voyagty and intelli¬ 
gence received of a captnrej if the affured could not 
abandon immediately, but mnft wait for final intefiigence, 
of the (hip betf^ carried into the enemy’s port, much 
inconvenience may enfue, for want of foch adlive endea<* 
vouTS to recapture and make the heft of the lofs as would 
othcrwife be made. Suppofe after notice of a lofs and 
an offnr to abandon, which the underwriters agree to 
accept, it afterwards turns out that there has been no 
lofs; as in ibme of the late cafes of the RjuJUaft embaigot 
yet the parties are bound. [Lord Elhnhrmgh C. J. 
There, both parties sgree to a^ upon the fuppofed cafes 
whatever the event may turn out to be.} adly. The (hip 
wasftillthe fubyedk of abaudoRfiieiit when recSptdred 
and cactied into Loch SwiUey in htlani*^ In thefie cifim 
the knowledge of the affured as to the trne ftate and coq« 
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dittbtt of the fliipii a material cfreumdaaeei In Hami^ 
tan i* Mendm it muft be taken from the tength of time 
interreniflg, being 17 days between the aniiralof the Slip 
at PIjmutb and the fending notice of abandonment feoni 
Hull, that the aEiired had full knowledge of e?ery riting.( 
Bat here the plaintifF could not haee had time to acqwte 
information whether or net it were his intereft to aban* 
don, as he renewed Ins notice immediately upcm receir* 
Lng intelligence of the (hip’s arrival at Loch Swillcy* Sup* 
pofe after a recapture the (hip is taken into a diftant port 
out of the courfe of her voyage} if the aiTured be to wait 
for ftth intelligence of all the fadls before he gives notice 
to abandon, the underwriters may object that the notice 
comes too late, when the event would be probably known* 
It is fufficient however if in fa£l; the alTured at the time 
of the notice given be ignorant of the circutnftances front 
whence he can cell whether or not it is his intereft to 
abandon. From the mere knowledge of the fa£k of the 
(hip being in fafety in the pofitflion of the recaptors, at 
Lock SwiUey in IreUndt which was out of the courfe of 
her voyage, he could not tell what damage (he had-re¬ 
ceived, how many of her crew remained, or how fdon 
(he might be able to profecute her voyage to its termina¬ 
tion. The cafe of Gofs v. Withers bears ftrongly in 
point. There the owner bad heard that his (hip wts re- 
captoidd and carried into Miiford Hawn, but in what, 
ftate and condition he could not tell, and therefore he 
made his de£Uo'n to abandon $ which it was held that he 
l^ad a right to do. [Lord BlUnherough C. J. Do you 
contend that the intelligence of the recapture, and that 
the (hip was in fafety in a port in /rs/W, gave the plain¬ 
tiff a new right to abandon That is not neeeffary ia 
this cafe, where there was previous notice to abandon 
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gWen imnaedUtely after intelligence of the capture. Bat 
taking the urhole Aim of the intelligence together) it 
amounts to notice of a capture and recapture) and that 
the fliip Was then in. the pofleilion of the recaptora) in the 
port of another country) out of the courfe of her voyage) 
and with the profpe£f of continuing in ignorance of the 
a£lual date of things for. three weeks, and with a pro¬ 
bability of the ihip continuing there for foihe time 
longer ., 

H^royd contra. All the circumdances of the Cafe are 
material to be conSdered } and the plaintiff cannot con¬ 
vert that, which in its nature and in fa£^ is only a partial^ 
into a total lofs, by offering to abandon. The action is 
brought upon two policies, both valued; one on the (hip) 
the other on the freight: upon the latter it is admitted that 
there has been no lofs at all by the capture; and the lofs in 
fa^ upon the (hip is only 15/. 4/. Zd. per cent. Where the 
affuredand the underwriters do not agree upon the aban¬ 
donment, the right of either party can only depend upon 
the aidual date of thiogs at the time when the notice 
|s given4 and when the notice was given the lofs had 
ceafed to be total, and was in fa£l only a partial lofs; 
though this was not known till afterwards. Nor does it 
follow that becaufe intelligence was received of a cap¬ 
ture, an adkion would have lain immediately againd the 
underwriters upon notice to abandon; for it would be 
incumbent on the alTurcd to make out the. fa^ of a total 
lofS) which could not be known .with certainty till a rea* 
fonable time had elapfed to learn the final ifiue; and the 
material faff to be proved is that there was a total lofs 

ty _ 

at the time of the offer to abandon. The intelligence might 
have com^ away immediately after the ihip ftruck to the 
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enemy, and when other vefleb were in fight, fo as to 
render the final iflue very uncertain. And even after an 
aftual capture and pofieffionby the enemy, there is the 
chance of a recapture within a reafunable time, of which 
the underwriter i$ entitled to avail hlmfclf any time at 
leaft before the a£lion brought. If it were otherwife, a 
door would be opened to fraud, in the cafe of valued 
policies, which are generally valued highly, and hold out a 
Urong temptation to the allured not to make thofe exer¬ 
tions to avoid or redeem a total lofs which would, under 
other circumflances, be made. In liamitim v. Men^ 
dez {a), Lord Mansfield enumerates the circumflances 
which continue the lofs total notwithllanding a recapture: 
“ If the voyage be abfolutely loll, or not worth purfuing: 
if the falvage be very high: if further expence be 
neceflary: if the infurer will not engage in all events 
to bear that expence, though it ihould exceed the va- 
“ lue, or fail of fucctfs/* &c. He alfo refers to the 
inflances in Le Guidon of a total lofs where the alTured 
may abandon : “ If the damage exceed half the value of 
the thing; or if the voyage be loft, or fo difturbed that 
** the purfuit of it is not worth the freight.” Now 
none of thofe circumftances exift in the prefeut cafe: the 
voyage was not loft, though the Ihip was carried by the 
recaptors into a port a little out of her courfe, where (he 
was known to be in fafety j and in fa£l Ihe did after¬ 
wards perform her voyage, and earned all her freight, 
and the falvage is very low. Lord Mansfield further 
fays, that the a£lion mull be founded on the nature of 
the plaintiff's damnification, a% it really is at the ij/ne 
« aftbeaSiion brought for that ** it is repugnant, upon a 
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contract of indemnity, to recover as for a total lofs, 
when the 6na! event has decided that the damnifica- 
** tion in truth is an average^ or perhaps no lofs at all.** 
The plaintiff might not know that the lofs was only partial 
when he otfered to abandon; but the matter on board knew 
the h€t : and where the matter is a part owner, as it 
frequently happens, a different rule mutt be laid down; 
for the ignorance of his partner, or of his agent on fhore, 
who procures the affurance to be made, certainly can* 
not entitle him to abandon upon a fuppofed fadl, the 
contrary of s^hieh was known to him at the time the 
offer to abandon was made: which (hews how dangerous 
and difficult a rule it would be to proceed upon the fup- 
pofition of any of the parties, and not upon the fa£l. It 
may be admitted that if both parties agree to treat the 
cafe as a total lofs, and the underwriter pay his tnoney, 
it will bind both ; as in Da Cojia v. FirthJ^ay And there 
is a mutual confideration to futtain fuch an agreement, 
though it fliould turn out to have been made upon falfe 

intelligence •f for the alfured ceafes to labour for the fkip, 

\ 

and the underwriter takes that labour upon himfelf, upon 
the chance of matters turning out more favourably for 
^im. The Cafe of Ge/s v. H^tthers {b) is very dittinguifh* 
able from this; for the (hip there was fo hiuch difabled 
by a ttorm previous to her capture as to be incapable of 
proceeding on her dettined voyage without going into 
port to refit: and part of the cargo having been thrown 
overboard daring the ttorm, and the reft fpoiled while 
fhe lay in Milford Having and before (he could be refitted, 
th^ voyage was entirely loft at the time of the offer to 
abandon* Lord Mansfield fays that the lofs continued 
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totil as to the dcftru£Hon of the voyage; and a recovery 
of any thing could only be had upon payment of more 
than half the value. With refpefl to the policy on freight^ 
the whole of which had been earned, he referred to 
McCarthy v. jfM (r), as in point to (hew that nothing 
could be recovered ; the whole freight having been 
earned, and confequently no lofs. within the policy. 
That cafe was ILronger than this, becaufe the olTer to 
abandon was made during the continuance of the Ruffian 
embargo, which was afterwards taken off* j and being a 
chartered (hip, the freight could not be due to the under¬ 
writers CO whom the (liip was abandoned and alTigned, 
becaufe it grew upon a contradl which was perfonal, and 
the new flitp owners were not obliged to bring home the 
cargo. But as the lofs was not total at the time of the 
a^Hon brought, and the underwriters had not done any 
thing to fix it on themfelves, the plaintiff McCarthy could 
not recover. )^t any rate the prefent plaintiff cannot 
be entitled beyond the amount of the partial lofs paid to 
him before the adtion brought. 
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Scar/ettf in reply, maintained that the a^ion would 
have Iain againft the defendant to recover a total lofs at 
the time of the otiginal abandonment; for on the proof 
of*the firfl intelligence, it would be taken that the cap¬ 
ture continued ; and it would lie on the underwriter to 
prove the recapture, and that the fiiip was reftored to 
the owner, and was again piofecuting the voyage infured. 
The cafe of a captain part owtfer might make a diftlnc* 
tion y but that is not the prefent cafe; and here there is 
no fraud imputable to the plsintifF. In McCarthy v. 
Ahel the Court went on the ground that the iofy^ if 
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to the plaintifT, (for in there was no lofs of the thing 
infureci, which was freight,) arofe from his own aft, and 
not from any peril infured againll. If there had been 
no abandonment, or if the fame underwriters had infured 
both (hip and freight, no quetlion could have arifen. 
But here there has in fatSl been a lofs, and that by a peril 
infured againft j and the only quedion is, whether it (Inll 
be deemed a total or only a partial lofs; there having at 
one time been a total lofs, and the offer to abandon 
having been made bona tide while the plaintiff had reafon 
to believe that the lofs continued total. 

Lord Ellemborouch C. J. This is a cafe, which, 
though new in fpecie, is by no means new in principle. 
And though Lord Mansfitld faid, in Hamilton v. MendiZf 
that he wquld not give an opinion how the cafe would be 
if the (hip were reftored in fafety between the offer to 
abandon and the action brought, .yet there can be no 
doubt from the whole of his reafoning on that cafe what 
his deciffon would have been under thefe circum(lances. 
The fa£ls here are that the (hip was captured on the 21(1 
of Septembert and recaptured on the 25th ; after which, 
the plaintiff having received intelligence on the 30th 
of the capture, but not of the recapture, gave notice of 
abandonment on the 31(1; whith he perfevered in after 
the 6th of OSlober, when news of the recapture arrived, 
and that the (hip was fafe in a port oiLeland; but 
which notice the underwriters did not accept. And 
now it appears that inllead of a total lofs, there has been 
a fmall partial lofs of 13/. and a (ration, for falvage and 
charges on the policy on freight, and 15/. and a fra^ion 
on the ftip poHcy, and that no damage whatever was 
fuffained by tht (hip while in the poffedion of the enemy. 
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And the question is, whether that which in the refult 

t'jrns out to be^nly a partial lofs to a trifling extent (hall, 

bccaufc of the notice of abandonment given when a 

total lofs appeared to exid, be now recovered as a total 

iofs ? To give effcOk to fuch an attempt would griev- 

oufly enlarge the refponfibility of underwriters : it would 

be to make them anfwerable, not for the adlual lofs fuf- 
« 

tained by the aflured whom they have undertaken to 
indemnify againfl; the rifles dated in the policy, but fur a 
fuppofed total iofs, which had in fat^ ceafed to exid. It 
has been faid in argument, that the offer to abandon 
having been rightly made at the time, a right of a£lion 
vededin the aflured, which could not be defeated by the 
fubfequent events. But that propofition is not only not 
true in the whole, but it is not true in its parts. The 
e(Fe(Sl; of an offer to abandon is truly this, that if the offer 
appear to have been properly made upon certain fuppofed 
fafls, which turn out to be true, the affured has put 
himfelf in a condition to infld; upon his abandonmetic: 
but it is not enough that it was properly made, upon 
fa£)ts which were fuppofed to exid at the time, if it 
turn out that no fuch fa^ls exided, or that other 
circumdances had occurred which did not judify. fucli 
abandonment. It may be faid to be properly made upon 
notice received, and bona fide credited, by an affured, 
of his (hip having been wrecked, whether fuch intelli¬ 
gence were true or not, and though the letter conveying 
it turned out to be a forgery j and yet clearly no right of 
adlion would ved in him founded upon an abandonment 
made upon falfe intelligence, and without -any thing iti 
fa£i to warrant the giving of fuch notice. What is an 
abandonment more than this, that the affured having 
had notice of circumdances, which, if true, entitle him 
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to treat the adventure as a total lofs, he, in cent', mpla* 
tion of tb'ofc circumftanccs, cafts a dcfperate rilk on the 
underwriter, who is tp fave himfelf as well as he can. 
But does not all this prefume the exiftence of thofe fads 
on which the right accrues to him to call upon the un« 
derwriter for an indemnity : and if they be all imaginary, 
or founded in mifconception, or if at the tipie it had 
ceafed to be a total lofs, and there be no damage to the 
aflured, or at lead if the only damnification arife out of 
the very ad, (the recapture,) which faves the thing in- 
fured from fufiaiiiing a total lofsj the whole foundation 
of the abandonment fails. It is then faid that if the 
right of abandonment once veded and be exercifed in 
time, it cannot be dereded by fubfequent intelligence of 
other circumdances or different tveuts. But the cafe of 
JM'Cartky V. /fh(l diews the contrary j for there, though 
the notice of abandonment were well made at the time, it 
was net only deveded by fubfequent circumnances, but 
by circumdances which happened after the notice of 
abandonment had been given. Ntxt it is contended that 
by the recaptors laicing the ihip into a port in Ireland the 
right of abandonment was revived, or a new right 
Created j for I do not exai^lly underdand whether this be 
infided on as an entire and diUinfl caufe of abandon¬ 
ment, or* as connefbe’d with the antecedent capture and 
recapture. Now if it grew out of the recapture, let us hear 
what Lord Man^eld faid upon that fubje£t in Hamilton 
V. Mendez^ It does not, he fays, ceafe to be a total lofs 
becaufe of the recapture, ** if the voyage is abfolutely 
loft, or not worth purfuing;’* [here the voyage was not 
Jpft, and was worth purfuing, and was purfued with 
cfic£I :3 If the falvage is very high [here it is very 
Rifling:] ** if further expence is neceflary; if the infurer 

will 
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will not engage in all events-to be|ir that expence/’ &c. 1898. 

But here the further expences wpre'little or nothing be- BAiHimct 

yond the falrage, and all the lofs has been actually paid 

into the plaintiff *8 hands. If after the recapture the fhip 

had been carried into a port abroad, and a fale had be< 

come inevitable, becaufe nobody would fecure to the 

recaptors their i>8th, it might have been deemed to be 

a total lofs: but that is not the prefent cafe* What 

was faid by Lord Mansfield^ however, is fuflictent to 

(hew that in -the cafe of a capture and recapture, it does 

not neceffarily follow that the affured is entitled to aban> 

don as for a total lofs; but it depends upon circum- 

(tances} and none of tlie circumftances enumerated by< 

him exiff in the prefent cafe. I cannot however conlider, 

as at prefent ad vifed, that the right of abandonment relates 

•only to the adual ftate of things at the time of the offer 

to abandon made. If it were neceffary to the declGon of 

this cafe, I (hould wifli to have that point well considered. 

1 am not difpofed to enlarge the grounds of abandon¬ 
ment againd underwriters, a privilege which, every body 
knows, has been much abufed. In almofl; every cafe of a 
valued policy it is the intereff of the affured to abandon; 
and therefore it behoves the Court to watch every fuch 

t 

cafe, and in no inltance to enlarge that which in the 
nature of the thing is only a partial, into a total, lofs. It 
might as well have been faid in M'Carth^ v. that 
having been once a total lofs, it muff continue fo: but 
the Court held otherwife ^ and that cafe is not diff in- 
guilhablc in this refpe£l from the prefent, except that there 
eventually there was no lofs there of the fubje£^ -matter 
of the infurance, and here there is only a partial lofs: 
but I can fee no difference whether that wBich fpr a time 
was a total lois ceafed altogether by fubfequent events to 
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be any lofs at all, or whether it be reduced by fubfex 
quent events to fo fmall a lofs as there is in the prefent 
‘ cafe. We mufl look, as we lately faid in Gcifall v. 
Boldero (a), to the real nature of the contrail; in a policy 
of^infurance, which is nothing more than a contrad of 
indemnity; and therefore, though there was a total lofs 
there, as it might be called, with refpecl to the fubjed- 
matter of the rifk infured} yet that having afterwards 
intervened between the fuppofed damnification of the 
plaintiffs by the death of Mr.P/Vr, and the aOion brought, 
which adeemed the lofs, it was held that they could not 
recover. So here, as that which was fuppofed to be a 
total lofs at the’ time of the notice of abandonment firff 
given had ceafcd, and as only a fmall lofs has been in¬ 
curred in the falvage; that is the real amount of the 
damnification which the phintifF is entitled to receive 
under this contradF of indemnity, and that has already 
been paid by the underwriters. 

Grose J. This is a cafe upon which it is fald that 
Lord Mansjield in Hamilton v. Mendez profefled to give 
no opinion ; but it is very clear what his opinion would 
have been upon the principles laid down by him in the 
fame cafe: and if there be no exprefs dccifion on the 
point, we muft refort to principle in deciding it. And 
one of the befl principles upon this fubje£l is that no ar¬ 
tificial reafoning {hall turn that into a total lofs, which 
in fa£t is only a partial lofs. A policy of infurance is 
only a promife by the underwriter to indemnify the af- 
fured againft lofs by certain rlfks: and if fo, how can the 
plaintiff claim a total lofs, when in fa£^ the veffel infured 
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has performed her voyage, and he has only fuftatned an 
a6lual lofs of 15/. 4/. 8^. per cent, on the (hip, and 13/. 
I Js . ^ d . per cent, on the freight infured. The cafe dates 
that which is very material, that the plaintiff had poflef- 
(Ion of the (hip again after the recapture, and btfore the 
action brought ; that (he fuftained no damage from the 
capture, while (he continued in the pofTefllon of the ene¬ 
my; anctthat (lie has been redored and has arrived at her 
port of difcharge ; and that the freight has been received 
by the owners. What pretence then is there for faying 
that this is a total lofs, where no damage has been done 
to the (liip, and only a trifling expence incurred for the 
falvage and charges of the recapture ? We muft look here 
to the time of the adlion brought to fee whether there has 
been a total lofs of the fubjefl; matter to the plaintiff, as 
he alleged; and it is clear that at that time there was not 
a total but only a fmall partial lofs. 

Le Blanc J. I agree in opinion that there muft be 
jud(jncient for the defendant upon this cafe, which though 
new in circumftances is not fo new in principle. The 
main ftrcfs of the plaintiff’s argument has been, that at 
the time of the notice of abandonment he had a right to 
abandon. But there is the fallacy of it. It does not 
follow that he had a right to abindon becaufe he had a 
right to give notice of abandonment upon the faith of the 
intelligence fi'rft received. At the time of the capture he 
had a right to give fuch notice; but at the time when 
the notice was actually given the (hip had been recap¬ 
tured and was carried into Lock Swilley in Ireland^ a port 
of the united kingdom, in the courfe of her voyage home: 
and there is no evidence of any damage fuftained either 

plunder pf er by mifchief done to the (hip, cargo, or 
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1808. cfevtTf which coul 4 make it a total lofs.^ It i» impol^ble 

fAiNBRuioa of knowledge by the aflured of 

NifrJa things (hall vary the fa£l, and make that 

a total lofs which is only a partial lofs. None of the 
decided cafes of total h'fs come up to the prefent} and. 
not even the cafes put by Lord Mansfield iu Hamilton v, 
Mendtz, The plaintiff knew of fome of the clrcumffances, 
but did not kndwthem all. The mere circum(lances of 
capture and recapture will not make it a total lofs. It 
may often happen that intellijence is received which will 
■ jullify the giving notice of an abandonment} but if cir- 


cumftances fo turn out, that there is no total lofsj it does 
not follow that the affured would be entitled to infill on 
his notice. In McCarthy v- Abel the affured was jufti- 
fied in giving notice of abandonment, but circumffances 
happened afterwards which (hewed that there was no lofs 
of the fubje£l matter. So here, circumffances have 
turned out to fhew that only a partial, and not a total 
bfs, has been fuffained ; though the notice of abandon- 
meiit were properly given at the time upon the intelli¬ 
gence then received. This cafe falls in very much with 
aii exprefiion ufed by the Chief Juffice in delivering the 
judgment of the Court of C. P. in a late cafe of ^heU 
lujfan V. Shedden (a), where he fays, “ it is true that a 
capture (imply proved effablilhes a total lofs; but when 
the plaintiff in the fame breath proves a recapture, there 
is an end of the capture and total lofs, and the plaintiff 
is entitled to a partial bfs only.'* So here, though a 
capture were proved, yet it alfo appearing that there was 
a recapture j unlefs it be alfo Ibewn that, notwitbftand- 
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ing the recapture, it i]tUl continued B total lofs, it is onl^ iSoS. 
a partial loft. ■ 

pgiunJI 

NltMOV* 

Baylet J. The cafe has been fo fully difcufled that 
I can add nothing to make it more clear. A policy of 
infurance is only a contract of indemnity, and any thing 
which tends to (hew that an afluted can recover beyond 
his indemnity is againft the very principle of the contrail: 
and here it would plainly lead to fraud if the plainttiF 
who has in fad only fufilained a partial loft to a fmall 
extent, could recover beyond what would indemnify that 
lofs. But it is faid, that upon receiving intelligence he 
had a right to abandon immediately. 1 agree that it was 
prudent in him to give fuch notice at the time, and if 
things had flood in the fame lituation be would have 
been entitled to abandon : but I confider that notice as 
including this implied condition, that things continued 
to ex ill as the plaiiitifF fuppnfed they did exiil at the time 
when he gave the notice j and if any thing happened af* 
terwards to make that a partial, which at one timegvras a 
total, lofs, the ignorance of that fad by the affiircd would 
not m>ike it a total lofs. The cafe of McCarthy v. yibel 
fltews that fubfequent fads will vary the right of the 
party to abandon as for a total lofs, when ultimately no 
lofs is incurred within the policy. Suppofe a capture, 
and the captors afterwards give up the fliip, and ihe 
purfues her voyage as before, and the affured receiving 
intelligence of the capture, but not of the releafe, give 
notice to abandon; yet if the voyage be afterwards 
performed, would that entitle the affured to make it a 
total lofs, when he had fuflained no adual lofs at all, 
though the voyage might have been a little delayed ? 

. Yet that would fhew that circumflanccs happening after 

a total 
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A 

a total lofs once eaifting may take away the right to 
abandon. Then if the fadk be that at the time of the 
notice to abandon given, It was not a total, but only a 
partial, lofs, the giving fuch notice could not entitle him 
to abandon as for a total lofs. By deciding that in all 
thefe cafes the right of the party to abandon (hall depend 
upon the a£lual circumftances of the cafe, and not upon 
thofe which are merely fuppofed to extil at the time, no 
injuftice will be done^ and it will make the policy that 
which it ought to be, and really is, a contraft of in¬ 
demnity. 

Toftea to the Defendant. 


French, Clerk, againji Trask, 

plaintifT, re£lor of Odcombe in Somerfetjhlrey li¬ 
belled the defendant, a parKhioner, in the conlidorial 
archdeacoiul pourc of Wells for lithe in kind : and Dam- 
pier on a former day moved for a prohibition upon an 
afhdavit that the defendant had ** anfwered on oath or 
pleaded in the faid court to the faid libel** a modus of 
40/. payable at Eajler for the farm of which he was pof- 
fefled, in lieu of tithes and ecclcfiaftical dues in refpedl; of 
the fame, which he had duly tendered to the re£lor, who 
refufed to accept it, 

Barrow now (hewed caufe, and objed^ed that the de¬ 
fendant had only put in an anfwer of a modus in the 
court below, but had not regularly pleaded it} and that 
there was a di{tin£lion recognized in the pra£iice of the 
ecclefiadical courts between thofe two ftages of proceed- 
rng j consequently this application came too foon; for 

before 
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before plea there could be no iflue, and it could not be looo. 

told till then that the ecclenaftical court was proceeding FniNrHttilerk, 

to try the modus! And he cited Stone v. Harwood{a)^ 'lilitK. 

and Boughton v, Hujiler (^)> as in point. And to a queftion 

by the Court, whether the fuggeftion were not verified here 

by afildavit; he anfwered that it was not. (But Dampier 

faid, that the time was not out for verifying it.) He alfo 

referred to a cafe of Stainbanh v. Bradjhaw{c) in laft Eajler 

term ; which at firft was fuppofed to have been like the 

prefent; and that the Court had refufed a prohibition 


(a) Efp, ttmp. Ilardiv. 357. 

(b) 7 r. 1 Gto. I. I. L. R‘ 3. TitL CMes, 951 “ Suit In the 

Ipiritual court for tithe; of loppings nf titcs. The dc>‘eiid.tnt by his an- 
fwer in tliat court had alleged that the trees were abo\e .20 years growth, 
and therefore not titheable: after wlui li l.c n.ovcd in Jl. k. tor a piohi- 
bition, fuggctllng the matter concained in lii> nnfwcr In the fpiihual 
couit, with an affidavit of the truth oi It. *fl.c C-jurt 6 en\tdi a prohibi* 
ticn} for the party fliould !;avc pleaded this matter In iJic fpirltual court, 
and Irave produced an sfTi hivit that the Court had refufed to receive Aich 
plea.” And 2 Ld. Ray, 835. I‘'ar. 137. and a Injt. 643. we-te cited. 

. (f) It was ftated in that cafe, by the party moving for the prohibition, 
that there were two queftions raifed by the proceedings before the eccle- 
iiaflical court, which that court had no jurlfdidlinn to try; ift, Whe¬ 
ther a certain part of the land in refp''£l of which lithe of hay and agift. 
ment tithe were claimed was within thepaiifh; and, adly, Whethtr 
certain other land were lay land, i. e. hard dry land, in oppofition to na¬ 
tural meadow or moift land, and whether it weie covered by a modus. 
But there was great doubt upon Ihewing caufe whether, upon the face 
of the proceedings brought before the Court by the fuggeftion, and upon 
the face of the fcntence, thefe fafts had beon m iflue below: and 
finally Lord Ellrtiborougb C. J. faid—This is an application after fen- 
tencc. But it does nut appear from the fentence, nor from tlie fug. 
geftion, that the Court below have proceeded to try the queftion of the 
boundary of the parifh. And aa to the queftion whether the land-were 
natural meadow or not, the party applying for a proitibition fliould have 
come before fcntence: for if he will lie by and fuffer tlie fail to be tried 
below, it is too late to come after fcntence. 

m 


becaufe 
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1808. b«caufe the mo<*u8 had not been put in Iflue by pleading 

— —• it below. Bat Lt Blane J. obferved that that was after 

^jr*?**^*** fentencc'.* and Bayley J. faid that it could not be permitted 
Tmaok. ^ party to take the chance of a trial below, and when 
that was decided againft him to come to this Court and 
obje^ to fuch trial (a). And finally 


Lord Ellenborougii C. J. faid (and the reft of the 
Court agreed) that there mull be a prohibition in this 
cafe; for it appeared that there was nothing to try in 
the court below but the modus infifted upon in the dc« 
fendaiit’s anfwer. 

Rule abfolute for a Prohibision 
as to the Triil of th'e Modus. 

{a) Vide Offey\, Wh'itrlall^ Bunh. 17. 


7ur^af, 
Nov. zsd. 


Hodson and Mary his Wife againfi Sharpe and 

Another. 


Aleffeeofland n''HE plaintiffs declared in covenant, that one 7 K 
i>vel cailnot^ ITe///, bcing felfcd in fee of the demifed tenements 

don^y hiTland Upweii in Norfolk^ on the 6th of September 1798, by 

lordforabrea.h indenture of that date, demifed the fame to the defend- 
of covenant in . 

rot repairing, atits for 11 ycats, Under certain covenants to keep the 
was v«!d*by'the ptcmifcs in repair, &c. That afterwards on the 

fiat. 15 Car. a. 
c. 17. for want 
of being regif- 
tered j fuch afi, 
enabling that 
** no leafc, Ac. 

*< fhuuld be of 
** forcebut from 
the time it 
** fiiuuld be 

“ regiftered,'* not avoiding it as between the parties themfelves, but only poftponing its 
priority with rcfpcA to fubfequent incumbrancers, regiftering their titles before. 


\2i\i oi Auguji 1801 devifed the reverfion of the pre- 
mifes to the plaintiff Mary in fee, and died, &c.: and 
then alleged a breach for non-repair, 6cc. To which the 
defendants pleaded, amongft other matters, that the land 
intended to be demifed by virtue of the faid indenture. 


before 
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before the making thereof, was parcel of the 95,000 acre* 
mentioned in the flat. 15 Car. a. 17. for draining the 
Bedford Level and incorporating the adventurers by the 
name of the governor, bailiOfs, and commonalty of the 
company of confervators of the Great Level of the fens, 
and giving them a common feal. By /. 8, of which it 
was ena£ied that all conveyances by indenture of the faid 
95,000 acres, or any part thereof, entered with the te- 
giltrar (one of the officers named in the corporation) in a 
book to be kept for that purpofe, fhould be of et]ual force 
to convey the freehold and inheritance of the fame as if 
by indehture InroIIed within 6 months of record at 
minjler : and it Was further ena^ed that no leafe, grant, 
or conveyance, &c. of the fame (except Icafcs for 7 years 
or under, In pofleffion) (hould be of force but from the 
time it fhould be entered with the faid regiftrar as afore- 
faid, &c. And then the defendants averred that the faid 
indenture bath at no time whatever hitherto been enter¬ 
ed with the regiftrar for the time being, appointed by the 
corporation, in manner and form as required by the faid 
a£l; by reafon of which the indenture is of no force. To 
which there was a general demurrer. 


$ 5 ^ 

i 8 o 9 . 


IfontaW- 

SatAKPt. 


; in fupport of the demurrer, contended that the 

leafe, though invalid till regidcred, as agaiull third per- 
fons claiming adverfely, was yet binding between the 
parties themfelves, iiutwithHanding the words of the a£l, 
that << no leafe, &c. (except leafes for 7 years or under 
in poiTcffion) fhould be of force but from the time it 
fhould be entered with the faid regiftrarfor that only 
means of no force as againjl third perfons. {T^e Court 
then faid they would hear what could be urged againft 
that conftru^ion} for the general obje^ of this and 

1 other 
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other adis of the like kind was to give notice to third 
perfons, and thereby prevent frauds.3 

Burrell contra relied on the pofitive words of the 
that no leafe (fach as that in quT^ftion) (hould be of fores 
but from the time of regiflering it: and referred to Hot 
V. Barber (a), where it was held that the leflee of a rec* 
tory houfe, the leafe of which had become void under the 
ftat. i3j£//z. f. 20. by the non-refidence of the rector, 
could not recover in ejectment even againfl: a (tranger 
who had entered without title : the words of that ftatute 
being that no leafe (hall endure any longer than while 
the leflbr fliall be ordinarily refident, &c.; but that every 
fuch leafe, &c< immediately upon fuch abfence (hall cea(e 
and be void.” 


Lord Ellenqohough C. J. That was an action 
againd a ftranger to the title of the leflbr, and therefore 
the defendant was not edopped from difpiiting it: but in 
Cook V. LoMley (^}, which was an action for ufe and oc¬ 
cupation by a re£for againd his tenant of the glebe lands, 
the defence attempted to be fet up was that •the' rector 
had been (imoniacally prefented, which would have 
avoided his title to the reffury: but the Court agreed 

(tf) a Rtp. 749. 

(A) 5 Term Rep. 4. and vide E!ake v. Fafier, S Term Repm 487. and vide 
Crabam v. Feat, t Eafl, 344., where one in poifedton of glebe under a 
a leafe void by the ftat. 13 EIm. e. 30., by reafon of the rc£lot’«noK< 
rcfidencc, may yet^aintaiia trefpafa upon his pofleftion againft a wrong¬ 
doer. But in Frogmtrnn v. Scett, 3 Eaft, 467 it was held that a re£lor, 
Whofe own leafe was avoided by his non-rcfidencc, might recover in 
cjeQment againft his own klTec. The leafe, however, was there lield to 
be void on another ground, as having been made to a fpIrituai perfon 
^ainA the provifton of tiie flat. %\ II. 8. e. 13. /. 3. 




that 
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that it was a univerfal rule, that a tenant (hould not be 
permitted to fet up any obje£lion to the title of his land¬ 
lord under whom he held: that this was not a mere tech¬ 
nical rule, but one founded in public convenience and 
policy. Here the lelTee has had all the benefit which he 
could derive under the Jleafe } and now he fets up an ob* 
je£lion to it, that it is nor regiflered; which he (hall not 
he permitted to do. The ^£1 no doubt meant for the 
prote£lion of titles that leafes and conveyances within 
this diftri£i; (hould be regiflered, that every perfon inte- 
felled in the inquiry might know in whom the title to 
any Aich land was: and therefore as againfl perfons who 
have been deceived by the omiffion to regifter, or even as 
againfl thofe who, without being deceived, knew that the 
a£l had not been complied with, arid relied on it, the 
legal obje£lion might prevail at law; but not as between 
the parties then)relves to the leafe, between whom the a£t 
was not meant to operate. 

Grose J. afTented; 

• I 

Le J. The defendant has enjoyed the land 
under the leafe almoft to the end of the terra, and now 
ohje£ls that it is of no validity, becaufe it is not regider- 
ed: but the obje£l of tiiat claufe in the a£l on which he 
relies was to lake away the priority of the party whole 
title was not regiflered, with refpeCl to fubfequent claim¬ 
ants whofe titles were regiftered: but it never was in¬ 
tended to operate between the parties themfelves,. fo as 
to enable a lelTee who has enjoyed under it to difpute the 
leafe. 
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Bayley J. The objcfl of this regiftry aO: is like thaf? 
of all others, to prptefb the title of third performs i but 
not to enable the parties themfclves to fet it up againfti 
their own aAs. Here too the defendant has enjoyed 
under the leafe during the time in which the breaches of 
covenant were committed, and therefore, even if the leafe 
were void, I fiiould have been much difpofed to have 
confidered that he was liable on his covenant, as an in¬ 
dependent covenant: but it is not necelTary to decide 
that point) as the cafe is clear on the other ground. 

Judgment for the Plaintiff. 


The King a^ahijl The Inhabitants of Aberyst- 

'WITH. 

WILLIAMS was rated as a houfcholdcr to the 
poor’s rate of the parlfli ol Ahei‘yji'stfith\ and not pay¬ 
ing the fame, nor {hewing any caufe why he (hculd nor 
to the magiftrates before whom he was fummoned, they 
iffued a warrant of didrefs againd him to levy 4/. u., the 

ft 

amount of the fereral rates within the year; againfl 
which warrant of didrefs he appealed to the Sedions, on 
the ground principally, that he was not an inhabitant 
and occupier of fuch meffuage, lands, and tenements as- 
would make him rateable. The Sedions admitted the 
appeal, and ordered the warrant of didrefs to be quaflied,* 
fubjefl to the opinion of this Court on the following* 
fa£ls. 

The appellant wrs rated *0 the relief of the poor of 
the town of Aberyftwitht in the county of Cardigati, in 
eight feveral rales, from Auguft 11th iScC) to Auguji 

7 I 4 tb 
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r4ih 18071 amounting in the whole to 4/. 1/.4 to levy 
which .two magiftrates, upon fummons, granted a war¬ 
rant of diftrefs againll his goodS} dated 2d of OBoher 
1807; and the diftrefs being made, the appellant appealed 
againft it, and the Seflions annulled the warrant of dif- 
trefs and the feveral rates; although two of them, the 7th 
and 8th, were made after the time of the return of the 
appellant and his family to his houfe, under the following 
circumftances. The appellant has kept a houfe in Aber^» 
Hviih many years; and having been furgeon of the Cardi^ 
gan militia, was occalionally abfent from home, and 
fometiraes his family ; leaving one J. Francis^ his aflillant, 
in a part of the houfi. In July iSo 5 , the appellant being 
previoufly abfent,his wife and daughter left the houfe, hav¬ 
ing previoullyhad the fame parted off from the (hopbylaths 
nailed in the paHPage; fo that Francis had only the ufe of 
the (hop. The family did not return till May 1807 ; and 
during their abfence a Mrs. Hughes^ a perfon with whom 
the key pf the houfe was left, had the garden dug up by 
the fame perfon (a tenant of the appellant’s) who always 
dug it, and who charged the appellant for his work, and 
looked to no other perfon to pay him for it. Mrs. Hughes 
always permitted twoperfons,Mrs. Southern and Mn.Long- 
cro/tf one of whom was aparticular friend of the appellant’s, 
with their fervants, to reiide in the houfe lix weeks or two 
months during the time the appellant’s family were abfent: 
and the appellant’s furniture continued in its ufual fitua- 
tion in all the rooms of the houfe, ready for the reception 
of the family, during the whole time. Coals were deliver¬ 
ed into the houfe. And all parts of the houfe (fa«e- the 
(hop) communicated with the garden, through which the 
above-mentioned perfons and others entered the houf(9% 
The qucftion for the opinion of the Court was, Whether 
the oecupation of a part of the houfe by Francis during^ 

A a a the 
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iSoS. the whole time; the occaiional occupation of other partJ 

^ by Mrs. Southern and Mrp. Longcroft ; the garden being 

agahift cultitated as ufual j and the appellant’s furniture remain- 
l”be Jn^^itanu fituation in the feveral parts of the houfe ready 

for the reception of the family during the whole time } 
was an occupancy by the appellant ? If the Court thought 
this was not an occupancj^ fuflicient to charge the appel- 
Wiit with the whole of the rates: then, whether the 
Sefltons ought not to have made an order, confirming the 
. two lad rates made after the return of the appellant 
and his family, and not have allowed the appeal and an¬ 
nulled the warrant of difirefs generally. 

. \ 

Peake and TP, E. Taunton, in fupport of the order of 
SeflTions, firll referred to the flat. 17 Geo. 3., c, 38./ 7., 

- which gives the appeal againft a warrant of diftrefs for a 
poor’s rate; and which, they obferved, was the moft 
beneficial mode for all parties of difputing the legality of 
the difirefs : for if the party rated be no occupier, he 
cannot fuppofe that his name will be on the rate, and 
therefore cannot be prepared to appeal againfi that: but 
the jufiices who grant the warrant, and the oilicer who 
diftrains upon hinfi, would be liable in trefpafs for an 
excefs of jurifdidtion (a). Next they argued that the ap¬ 
pellant was not the occupier of the premifes for which he 
wds rated : but that though he were occupier of part, 
yet if he did not occupy the whole, the warrant of dif- 
trefs being for an aggregate fum, for part at leafl: of 
which he was not liable, would be illegal, according to 
Milward y. Coffin {a). \Lf Blanc 1 * The Cafe does not 

^ (a) Mihoard v. Cajiu, * Blac, Rep, 133T. That was lo replevin. 
But where the magiftrates have jurifdidiion, the party rated muft appeal, 
and cannot quj>ftion the propriety of the rate in'an action of trerpafs, 
Kutebint V, Cbembcrs, 1 Burr. jSoi aadjDuraut Y< B^jt, 6 Ttrm Rtp, 5S0. 
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Rate what he is rated forj whether for the houfe and land, 
or for tiie land without the houfe} and therefore if he 
be rateable at allj we cannot enter into the queilion of 
the quantum.] The Court mud take it upon this cafe 
that he was rated for the whole} for the Seflions (late 
the quedlon to be whether the occupation of dilFdrent 
parts of the houfe by the different perfons who were fuf- 
fered to^ have a temporary' ufe of it, were an occupation 
of it by the appellant, fo as to charge him with the wliole 
of the rates. Now neither the appellant himfclf nor any 
of his fervanfs or family had any a£lual occupation of 
the houfe, nor even the key of it; npr had the perfon 
with whom the key was left any authority to permit 
ethers to dwell there : and the occupation of Franks, 
who was let into poffefflon of a part by the appellant, 
was conffned to the (hop, which was partitioned off from 
the red of the houfe* 

Lord Ellenborough C. J. The appellant muft be 
taken to have been the occupier of his houfe during the 
whole period. He left his home for a time ; but he left 
p..rt of his houfe in the occupation of his affidant, who 
carried on his bufinefa in his abfonce ; and the key of the 
houfe was left with a friend, and the garden continued 
to be cultivated for his own benefit as ufual; to fay no¬ 
thing of th^ occupation of his friends in his abfence. 
There is no indance where a man has been permitted’ to 
carve out the occupation of his houfe in the manner now 
attempted; locking up one room and then another, but 
ufing as much of the houfe as he found convenient. This 
would make a new fydem of occupation by fubdivifions. 
Xhis Is fomethiug ’ike the cafe of Mr. Egerton(g)tCome years 

A* 

Rex V. St, Mery the Lefif Durbami 4 ^etm Rep 477. 

4*3 ago; 
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^ 1808. ago. As to the other point, upon the right of appeal againft 

Thciciwo warrant of diftrcfs, (on which the rcfpondents* counfcl 

againft had expreffed a wilh to have the ludgmcnt of the Court,^ 
The Inhabitants . . . . ' 

of we g;ve no opinion upon it, and therefore cannot preju- 

WITH. dice the queftion-whenever it may be neceflary to dc- 

tide it. 

Per Curiamf Order of Se 0 ions quaOied, 

and Rate confirmed. 


ThwfJay, 
JV..7/. 24th. 
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Brook and Others, Afllgnees, againft Trist. 


ALTON oppofed a rule on the plaintiff to accept 
common bail, and to deliver up the bail bond to be 
cancelled, becaufe of the infufliciency of the affidavit to 
hold to bail. The aiTidavit was m ide by the bankrupt, 
that the defendant was indebted to the plaintiffs, his af- 
fignccs, in Col. 13/. locf. for intcreft money under and 
by virtue of an agreement under the hand of the defend¬ 
ant.” And he cited Jenkins v. Lanu (n), where the affi¬ 
davit to hold to ball dated the defendant to be indebted 
•* for damages awarded^ and for cods and expcnces taxed 
and allowedwhich was held fufficient, without de- 
feribing the award more particulaily. But 


Lprd Ellenborough C. J. fiid this was too general, 
without deferibing more particularly the agreement. It 
might as well be dated that the defendant was indebted 
fo much for damages for the breach of an agreement. And 
the Court would have made tne rule abfolute: 


(«) 1 EbJ. 6f Pull. 365, 


But 
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But Waltm then objected that the application was 
out of time: and Efpinnjpi contra, not being able to 
Recount for the delay, the rule was difeharged on that 
ground. 


IS 9 

1^8. 

Baook 

Tm»t» 


Bowdell againj } Parsons. 


JNev. 241 li. 


firft count of the declaration flated, that where¬ 
as on the loth of Afay 1808, at U^are in the county 
of Hertfordi in confideration that the plaintlfF at the re* 
quefl of the defendant had purchafed of him a (lack 
containing twelve loads of hay, at the rate of 5/. lor. per 
load, to be therefore paid by the plaintilF to the defend¬ 
ant, and which Hack was to be taken away by the plain* 
till' as he might want it,, the defendant undertook and 
promifed the plainthTthat he would deliver to and fulFer 
him to take away the fame, as he might want it, ‘ivkmhe 
fuotud be thereunto rcqitejicd. And the plaintifT averred, 
that though the defendant did deliver to and fuiTer the 
plaintiff to take away one load of tlie faid hay which was 


Where a requcfl 
to the dtUnt'anc 
to an is 
occtirj:y to be 
in order 
to f;ivc the 
pl.iiiitiiT hrs 
c.iiifc of atflunf 
anditi<! allcj;td, 
but without a 
paiticuiar vc* 
que, (tiltre bo- 
in t; a general '* 
M-iiue laid ia 
t!ie I'.Kc^dini; 

thede. 

< 1.11.111011}) fucfi 
om flit-n canrot 
i:c taken advan¬ 
tage of In orrcil 
«1 judgment 
fince tiu' llac, 

4 Ann, c. 16. 


then and there paid for by the ohnniilF at the rate afore- -fi 

y r matter f/t form, 

fdidj and although the plaintin was ready and willing avaiW)!,.-only 

to have taken away the refidue and to have paid for the tJemunert and 

fame, Sec. j yet the defendant, not regarding his faid pro- judgmrntpafrcd 

wife and undertaking, did not nor would deliver to or ^dch^a^wiiTof 

fuffer the plaintiff to take away the refidue of the faid cx*«ndrAnd 

(lack, although he was requejled hy the plalntijf fo to do\ but 

has always hitherto refufed and flill refufes; and on the I’uichafcof bay 

. by tlic p'juntiit* 

contrary afterwards fold and difpofed of the faid ryidus of tht- mfend- 

ant, the latter 
promifed to de- 

livfr to and fuffer the plaintiff to take it away as he wanted it, wira rtjueftfd, an allegsiion' 
that the defendant, aft.r futfering the plaintiff to take away a part, fold and difpuK'd of 
the refidue to other perfoan, (uperfedes the neceffity of alleging a requeft to deliver, Ijc. 
the relidue» ^ 


A a 4 


thtt^of^ 
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• thereof to" other per forts ^ without the confent and againjl the 
will of ike plaintiff and the faid refidue of the hay ftill »a 
wholly undelivered to the plaintiff; and by means of the 
premifes the plaintiflF loll great profits, &c. and was 
obliged to buy other hay at an advanced price, to wit, at 
Ware aforefaid. The ftcond count flated, that whereas 
on the faid loth of May in the year aforefaid, at Wart 
aforefaid, inconfideration that the plaititifT, at the requeft 
of the defendant, had purchufed of him a certain other 
Rack of hay, at the rate of 5/. 1 Or. per load, to be there¬ 
fore paid to the defendant, the defendant undertook and 
pcomifed the plaintiff to deliver to and fuflferhim to take 
the fame, when the defendant Jlsall he thereunto afterwards 
requefied. And the plaintiff averred, that although the 
defendant did*afterwards deliver to him a part, to wit, 
one load of the hay, which was then and there paid for 
by the plaintiff at the rate aforefaid, and did requefl oftl^ 
defendant to deliver to and fuffer him to take the fame ; 
yet the defendant, not regarding hijs faid promife and 
undertaking, did not nor would, although duly requejled, 
deliver to or permit the plaintiff to lake the refidue, &c. 
but fo to do wholly refufed and tlill refufes: and by means 
pf fuch reiufal, &c. the plaintiff was put to great incon¬ 
venience and expence, to wit, at Ware aforefaid. The 
requefl by the plaintiff to the defendant to deliver the refi- 
due of the hay was laid in the fame manner in other 
fimilar counts. 

And after judgment by default, and a writ of in¬ 
quiry executed, it was moved, on a former day, to 
arrefl the judgment, becaufe the requefl was not fpecifi- 
cally alleged with a venue, as it ought to be where a re¬ 
quefl in fa£l is neceffary to give the plaintiff his caufe 
of a^ioo; <is it was contended to be in this cafe. 

* E<Vf 
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For which were cited Peck Methold (a)| and Bach y> 
(huen [b), 

Efpinajfe now.fliewed caufe. As to the fird county it 
alleges a fale of the hay to the plaintilF, and that the de* 
fendant delivered one load of it, but would not fufFcr the 
plaintiff to take away the refidue, hut fold and dijpofed of it 
to other perfons ; which is a fufhcient breach of the con- 
tradf, without alleging any fpecihc requed to deliver it, 
fuppofing the requett were not formally alleged in this 
cafe. [Lord EUenborough C. J. There is clearly a fuffi- 
clent breach hid in that count; for by the defendant’s 
felling and difpnfing of the rcll of the hay to other per¬ 
fons, he difqualified himfclf from delivering it to the 
plaintiff i and therefore no requeft was neceffary. The 
queftion then turns on the fecond count.] There ha 
fpecific allegation in the fecond count, that the plaintiff 
did requeft of the defendant to deliver to and fuffer him 
to take away the hay. Blit even if that were informally 
laid for want of a particular venue; yet as the count 
dates a complete contradf of hie, and that the defendant, 
after delivery of a part, did not nor would deliver to or 
permit the plaintiff to take away the refidue ; that is fuffi- 
dent, without alleging any requeft; which after a fale 
was not neceffary to be made in order to veil the property 
in the plaintiff. And he referred to Lowe v. Kirhy (c), 
that where a precife requeft ought to be, and is alleged, 
but without any venue, and non affumpfit pleaded, which 
|s found for the plaintiff, it is fufTicient: fo this is cqred 
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* 

by the ftamtes of jeofails («), being after judgment by d^» 

. / 

fault and iiiquifttion. 

Cd'noUji in fupport of the rule, relied on the cafes before 
mentioned, to (hew that where any thing is promifed to 
be done, upon requeji^ it is neceifary in an a£lion for a 
breach of the promife to allege with a venue a fpecial re- 
queft made: for the want of which allegation the judg¬ 
ment was reverfed on error, in Peck v. Methold {b)y and 
in Hayes v. Warren (r). The fame objedtian prevailed on 
general demurrer in v. Oxven[d)^ which was fince the 
ft. 4 Ann, c. i6. for the amendment of the law} and both in 
that cafe, and in Wallis v. ScoU[e)t it was held that the ge¬ 
neral averment, that the defendant bad not paid the money, 
pr done the thing promifed, although requejledfo to do^ is 
sot fufftcient, without a fpecial requeft laid. And he 
denied that this defc^ was aided by the ftatute of Anne 
or any of the ftatutes of jeofails, being after judgment by 
default and a writ of inquiry executed: the ftatute of 
Anne extending (jf) to proteft j udgmen ts by default againft 
fuch objeiftlons only as are remedied after a verdi£f by 
the ftatutes of jeofails, and not againft fuch as arc cured 
by a verdid at common law. But where, as in this cafe, 


{a) ThQ flat. 4 c. i6. / 2. for the amendment of the law, ex- 
tends to judgments by default and writs of inquiry executed thereon, 
wliich, it fays, (hall not be flayed or reverted for any defedt wliich by 
former Aalutes of jeofails would have been cured by verdidl. And vide 
the feveral dcfccls in pleadings vvbicli arc cured by the Aatutes of jeofails, 
I SauKci 2zS. note i. by Mr. Seijt. U'll/iam* 

{b) 3 Bu!Jir. 297. (0 2 Stra. 933. 

(if) 5 *Ienn Rep . 5C9. («■*) l Sira. 8S. 

(/) Vide Mr. Serjt note te Stcnntl Vtllegg, I Saaml, 2aS, 


th« 
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the promiTe depends upon the doing of fomethmg by him 
to whom the promife is made, the omitting to aver the 
doing of that thing, which would be cured by a verdt^ 
at common law» is a fatal objeflion after judgment by 
default; as was held in Collins v. Gibbs (a) } where Lord 
Mansjield laid, that an objedlion by a defendant, in arreft 
of judgment by default, was eifa^lly the fame as if it had 
arifen on demurrer. And here the omitting to give a 
venue to the allegation of the requeft is the fame as if 
no requeft had been laid, according to the cafes before 
cited. 


3 <J 

iSot. 

BowDBta 

PABtpMlf 


Lord Ellenborough C. J. It appears to me that the 
fecond count is fufEcient to fuftain judgment for the 
plaintiff, as well as the firft. The qu&Ition* comes now 
to be confidered by us after the flat. 4 sinn c. 16. for 
the amendment of the law; the Erfl fe£lion of which 
eiia£ls ** that in all cafes where any demurrer fhall be 
joined, &c. the Judges fhall proceed and give judgment 
acconlittg as the very right of the caufe and matter in lavs 
Jlsall appear unto ihem^ without regarding any imperfUisn, 
cmiJpoUt or defe^ in any writf life, dfclarationt or other 
pleadings except thofe only which the party demur* 
ring fliall fpecially and particularly fet down and exprefs 
as caufe of demurrer; notwithflanding that fuch iniper- 
fe£lion, omifTiori, or defe£l, might theretofore have been 
taken for matter of fubftance, and not aided by the flat. 
27 Eliz. g, 5.: fo as fufEcient matter appear in the faid 
pleadings upon which the Court may give judgment 
cording to the very right of the caufe,** Now it is admitted, 
according to what was faid by Lord Mansfcld in Collins 
V. GibbSf that this being a motion in arreft of judgment 


(tf) % Burr, 892. 
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1808. is to be conGdered exadly the fame as if the queflioii 

. . . had arifen on general-demurrer. Then what does the 

ftatute fjy upon the fubjeft: after fpecifying the want' 
pAneuMt. feveral matters of forni| of which no advantage or 
exception fhall be taken, it’^proceeds to fay that the 
Court fhalJ give judgment according to the very right oj 
the caufe as aforefaid^ without regarding any fuch imper¬ 
fections, omiflions, or defeCts, or any other matter of like 
naturct except the fame (hall be fpeciGcally and particu¬ 
larly fet down and (hewn for caufe of demurrer.’* Now 
is not the omiGlon to repeat a venue (for it mult be al- 
remembered that there is one venue well laid in 
the dieclaration,) a lefs material omiflTion than the want 
of alleging prout patet per recordum, where a record is 
pleaded; which is one of the inllances fpecihed where the 
omiifion fiiall not be taken advantage of without being 
fpecially (liewu as caufe of demurrer; for that is an 
omidion to refer to that by which alone the allegation 
is to be proved : but here the omilEon is of that which 
is mere form. It is faid that a requeil mu(t be alleged: 
and fo it is: but then it is faid that it is not duly alleged: 
the imperfection however confilis only in the want of a 
time and place, where a venue was before laid; an omif- 
(ion by no means of equal importance with feveral of 
thofe inftanced in the ftatute. , The cafe of Back v. Owen 
is relied on, as having been decided on this objection 
fince the ftatute ; where Mr. Juftice Buller faid, that 
the want of a requeft was a fubftantial defeCt in the de¬ 
claration, and that where it was necelTary to allege a 
fpecial requeft, the general words, though ofien requeued, 
would not anfwer the purpofe.” There was no judgment 
however in that cafe; but leave was given to amend; 

* »nd the cafes referred tg in t|ie ipsrgln of the report, if 

cite^ 
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cited by him, as fupportlng that pontion, arc all before 
the ftatute of Anne, Another cafe was cited of Wa/Iir 
V. Scott, which came on upon general demurrer fubfe- 
quent lo that ftatute: but there judgment was ultimately 
given for the plaintiff when the Court was full. And 
though one of the Judges in the fir ft inftance threw out 
an opinion, that where a requeft was by law ncceflary, 
(which he thought it was not in that inftance) the gene¬ 
ral averment would not be fufficient, but it muft be par¬ 
ticularly fet forth, that the Court might judge whether it 
were fulEcient: yet it is to be obferved, that the healing 
operation of the ftatute of Anne was not prefented to thjr 
confidcration of the Court. Nor was it fo in the cafe of 
Bach V. Owen ; for if it had, I think the objedion there 
muft have been overruled; becaufe it was not only an ob- 
jeftion oilike nature, but of lefs force than feveralof thofc 
ftated in the ftatute. In this cafe there is an allegation 
of a requeft, which it is admitted would be fufficient if 
time and place were laid with it; and I am of opinion 
that the want of thofe fince the ftatute is not a fufficient 
objcftioii in arreft of judgment. 

Grose J. declared himfelf of the fame opinion.* 

Le Blanc J. A requeft is ftated in the fecond count j 
and the only queftion is whether the omiffion of affign- 
ing time and place to that requeft be matter of fubftance 
or of form. There is a venue laid in the count: and as 
to the time and place of the requeft, if ftated, it would 
not be neceffary to prove them. The true principle of 
venues is well ftated in llderton v. llderton (a), in C. B. i 


* 

and 
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and, according to the dodlrine there laid down, the g«ne<a 
. ral venue would have drawn after it all tranfitory matters 
fiated in the declaration., Clearly therefore the want of 
alleging time and place to the requeft is only matter o£ 
form, and is not fufficient to arreft the judgment. 

Bailey J. of the fame opinion 

Rule difeharged. 


PaXtoN and Others agatnji Sir Home Popham 

and Another. 

the declaration confided of feveral counts in debt, 
fome upon fpecialties, and others upon fimple coh- 
tra£ts. To the former' the defendants pleaded non efi 
fa£tum and certain fpeciai pleas: to the latter, nil debent^ 
The plaintiff demurred to the fpeciai pleas, and the de« 
fendants had judgment thereupon (<7). And on the pleas 
of non ed factum and nil debent iffues were joined ; and 
the plaintiffs not having proceeded to trial on thefe idues, 
judgment, as in cafe of nonfuit, was moved for : which 
was oppofed by 

Burroughs on the ground that a plaintiff can only be 
nonfulted on the whole record $ and fince the ftatute 
4 Ann* c, 1(5. allowing double pleading, where there has 
been final judgment entered for a defendant on part of 
the record, which can only be when the plaintiff is in 
court, it is incongruous afterwards to enter a judgment 
•f nonfuit, vphich goes to the whole record, and adumes 
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the plaintiff to be out of court. Now the judgment on 
the demurrers is a final judgment; the. defendant 
having judgment for his cods by ftat. 8 ^ 9 3. 

e. II.; and after that the plaintiff cannot be nonfuited. 
Bro, tit. Non/uitf pU 31. (which cites 14 8. 23^ 24* 

and Co» Lit* 139* 

Holroyd denied that there would be any iocongruityi 
where judgment is for the defendant upon fome of the 
pleaS| and after that he is fufFered to depart without 
day. At common lawy even after a verdi<fl for the 
plaintiif, if a day were given him on continuance, and 
he did' not appear, he might be nonfuited; which was 
remedied by the ftat. 2 //. 4. c. 7.'; and fo it continued 
after that ftatute upon demurrer in law joined. Co, 
Lit, 139. Here the judgment of the Court on the 
demurrers was an interlocutory judgment, that the fpe- 
clal pleas were good; but the Court will not give final 
judgment till all the pleas are difpofed of. For till the 
final judgment the parties have day by the roll, as it is 
faid in Metcalf cafe (a). And it is there fald to have 
been held in i H, 7. 2. b. ** that if the defendant be ad- 
judged to account, and they are at iffue before auditors, 
and the inqueft be ready to pafs, and the plaintiff 
make default; now Jhall the plaintiff he nonfuit^ and 
fhall not be received after,” &c. ** And this Is not like 
other adions where the plaiiitift has once judgment to 
recover.” Now here a day was given after the judg* 
ment on the demurrers for the defendants to appear and 
try the iflues; and they, not appearing at the day, muft 
he nonfuited.. The judgment on the demurrers to the 
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36a 

I80S* pleas to the fpecial counts is not that the defendants ftalt 
lecover their cofts; but that as to the matters in thofe 

Paxtoh 

counts the defendants 0iall go without dav. 

.POPHAM. ** ' 

<• 

The Caurt faid they would conGder of it: and two days 
afterwards 

Lord Ellenborough C. J. delivered their opinion.* 
^The queftion in this cafe is, Whether it be competent 
to the Court to give judgment as in cafe of a nonfuit in 
the Gtuation in which the caufe now (lands ? The de¬ 
claration confided of feveral counts in debt; fonre upon 
fpecialties, and others upon fimple contrail demands. 
To the fpecialties the defendants pleaded non ed fa£lum, 
and certain fpecial pleas; and to the others they pleaded 
nil debent. The plaintiffs demurred to the fpecial pleas, 
and upon thofe demurrers the defendants had judgment. 
Upon the non ed fafium and nil debet iffues are joined; 
and the plaintids now contend, that as there is a judg¬ 
ment upon the record in favour of the defendants, a judg¬ 
ment of nonfuit cannot legally be entered again d them*. 
We are of opinion however that it may. A nonfuit is 
a judgment againd the plaintifTs'^for not appearing on a 
day when they are demandable. Thefe defendants have 
already obtained a judgment, that as to part of the de¬ 
mand they may go thereof without day: and if the plain¬ 
tiffs do not choofe to appear to profccute the refi'due of 
their fuit wh^n called upon by the defendants for that 
parpofe,*what incongruity will it introduce upon tl^e 
record co enter S judgment of-nonfuit againd them, or 
what right have they to complain of it I Tliey have a 
further day given them in court to profecute the refidue 
of their fuit; and if they do not appear when demanded 

at 


I 
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Rt that day, how is if inconfifteht with tho former judg* 
ment, of the defendants* going quit as to part without 
day,) to record that the plaintiffs, although folemnly de¬ 
manded, came not, but made default; and to adjudge 
thereupon that the defendants (hall go without day as to 
the refidue alfo ? We are therefore of opinion that we 
have power to give judgment of nonfuit, and confequent- 
ly that this rule Ihould be made abfolute. 
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O’Kelly againfi Sparkes, in Error. 


Satu^dafy 

251(1. 


(^C 1 R£ Facias was brought by the defendant in error 

upon a judgment in C. B. againft QKelly for la^oA granted an w. 
upon a bond dated the 20th of December 1800, with a own^iffe, paV 
condition, reciting that by indenture of the fame date fur«r*oniis'ivi" 
between S, CUffney and Sparkes^ reciting a grant of an 
annuity by his R. H. the Prince of Wales to Chiffaey of "ffigned hy tiie 

* ^ ^ ^ . giaritt'eto an»> 

a 10/. during the life of his R. H. payable by the treafurer tiicr> with th« 

l^rincc*$ 

of his privy purfe on the four quarterly days therein «nd a runty 
mentioned, in confideration of i2(So/. had with fondToKaf- 

thc confent of his R, H. aiTigned the faid annuity to 
Sparhet ,• and that it was agreed between the parties that r 

O*Kelly (hould give further additional fecurity for the or rbetnajuier 
payment of the annuity by giving the bond in queflion; pu'je, orar.y 
the condition of the bond was, that if his R* H.y or the tie 
treafurer of his privy purfe for the time being, or any ether [52 rSpeSiTe 
perfon for his R, H., or O'Kelly, his heirs, fsV. fiiould pay heu tiiarriie " 
to Sparkes the annuity on the quarterly days mentioned, 


events at la\r 

by the terms of theobiigatton to pay it, if the Prince, Ac. did not at the (lipuiated times of 
payment; whctlier or not tlie grantee or sEignee ot the annuity had the rigiit or means of 
compelling payment agidnrt the principal or hit funds, by reafon of any default of fuch 
grantee or affignee in not prefenting a particvlar of his demand to the Prince's tieafurer as 
required in all cafes within the flat. 3|5 Gey, 3 c. 125, f. 7. on pain ot being fureclofcd of 
fu9h demand} wbatcvcruquitable claim might be founded by the furccy on fuch negleft. 
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1808. 


O’Xjittr, 

agdufi 
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Ib Error. 


the bond Oteuld be veid, &e. The declaration then fag* 
gelled the iffuin^of the lerit on the dad of in the 
45 G. 3. on which judgment was obtained for a breach 
of the condition.of the bond beforcj (which was fatisfled)} 
and that after judgment recovered in E. 46 G. 3. Sparhs 
fued out his writ of fcire facias on it, fuggefting another 
breach In non-payment of the annuity, &c.: and then 
fuggelled for further breach, that though his R. H. was 
•. ftill living, neither his R. if., nor the ireafurer of his prjvy 
purfe^ nor any other perfont C9V. nor the defendant 
O’Kelly, had paid the annuity, &c.i and that 105/. for 
two quarters was due to Sparkes on the yth of Ofloker 
1806 { for which he prayed execution, &c. To this 
O*Kelly pleaded in C. B. as to 52/. 10/. the firfl: quarterly 
payment, that it accrued to the plaintlflT Sparkes after the 
5th of July 1795, vie. on the 5th of June i 8 o 5 ; and 
that the plaintiff then being a creditor of, and claiming 
tolhave the faid demand againff his R. H., did not deli¬ 
ver a particular in writing of the faid demand, containing 
the nature and amount of it, and figned by the plaintiff, 
to the treafurer or principal officer of his R. H. at any 
time within ten days after the expiration of the quarter 
of a year in which fuch demand accrued, according to the 
ftat. 35 Geo. 3. r. 125.: and fo pleaded the like plea to 
the fecond quarterly payment. The plaintiff replied as to 
the firfl plea, that at the time when the firft quarterly 
payment of the annuity accrued to him, he was mot, nor 
has he at any time Gnce been a creditor of his R. H. for 
the faid 52/. tor., or any part thereof, nor did he then 
have or claim,»nor hath at any time fince had or claimed 
to have any debt or demand agahill his R> H. for the faid 
fum, &c. And the fame to the fecond plea. To which 
the defendant demurred, and affigned for fpecial caufes, 

I that 
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that tl^e plaintifi^ has not by his replication confdTed and 
avoided or denied the matter Hated in the firil plea | but 
that it is an argumentative anfwer» and a departure from 
the declaration, inafmuch as the declaration (^ates that 
the 105/. arrears of the annuity had not been paid by his 
R. H. or any other perfon for him to the pUintilF, to 
whom it is Hated to be due, and for which his K. H. as 
grantor js liable; and. the plaintiiT fays in his replication 
that he was not a creditor of his R. H. nor had any claim 
,on him for the arrears; and it appears by the dechration 
that his R. H. is indebted to the plalntilF in thefald IP5/* 
for the faid two quarterly payments. On this demurrer 
the Court of C. 6. gave judgment (a) for the plaintiff ^ 
and the'defendant brought error, and afilgned the com^ 
mon errors. The cafe was argued in this Court in laH 
Trinity term. 



tgainji 
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Boxoen for the plaintiff in error contended, that taking 
the whole condition together, it appeared to have been 
the intention of the parties that O'Kelly fliould only be 
called upon to pay the annuity in default of the Prince of 
TV'akSt ^>^<1 his treafurer appointed under the a£l: of 
the 35 G. 3. e. 125. for the payment of all demands ou 
his R. H. out of the fund appropriated for that purpofe : 
and this appeared by the recital in the condition of the 
original grant of the annuity to Chiffney payable by tie 
treafurer of his /?. His privy purfe, the confent of the 
Prince to the alTignment of it to Sparhest and the agree¬ 
ment that O'Kelly (hould give further additional fecurity 
for the payment of it. The firH part of the condition ^e- 
Hrains the generality of the latter part i and the obligee 


WU 


{*) Vide s Nev) Rep. 4S1. 

Bb a 
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1808. was bound to (hew that he had done every thing required 
0'Kiec.i.t obtain payment out of the fund originally 

made liable for this demand before he could refort to the 

OrAKKBI, 

tn£iTor. further additional fecurity of & Kelly, In conftruing 
deeds the rule is, that fubfequent claufes which are gene* 
ral (liall be governed by precedent claufes which are more 
particular. Thomas v. Howel (a), recognized in 3 £ae. 
Abr, 393. Grants, J., and Lord Arlington v. Merrick {b). 
And where the extent of the furety*s undertaking is 
doubtful, the words are always conltrued (Iridly in his 
favour. Stratton v. Rajlall (e). This is an attempt to 
treat the furety as the principal debtor, againft the ma- 
nifeft intent of the obligation, zdly, The furety cannot 
be liable if the principal be difcharged. And by f, 7. of 
the aff, every creditor whofe demand accrued after the 
iirfl; quarterly day of payment of the Prince’s revenue 
ihall deliver into the treafurer*s office a particular in wri¬ 
ting of the nature and aniount of fuch demand, (igned by 
him, within ten days after the expiration of the quarter 
in which fuch demand accrued. And if any perfon 
having or claiming any debt or demand againfi: the heir 
apparent (hall not deliver in fuch particular in writing of 
it within the time fpecihed, it is declared to be barred 
both in law and equity: and all bonds and other fecuri* 
ties, the particulars of which are not fo delivered in, are 
declared null and void to all intents and purpofes. It is 
incumbent therefore upon a par^y, fetting up any claim 
for a debt againft the heir apparent, to (hew that the re- 
quilites of the z€t have been complied with, without 
which no fuch debt can exill by law. [Wigley, contrd> 
fuggefted that it did not appear when the original grant 

(a) 4 Mut, 6j. (^} a Saum/, 414. (e) % Tem, Ref, 

was 
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was made to Chiffneyt it might have been before the 
The date of the aiTignment to Sparkes was after 
the a£I, and therefore he ought to 'have delivered in the 
demand. The Court will only look to the party aflually 
entitled to receive the annuity; and Sparhx is now the 
legal creditor of his R. H., as it feems now to be under- 
(lood {a) that an annuity is afiignabk, efpecially if made 
fo by exprefs words; and as it is (fated to have been 
afTigned by the plainti^ in his declaration, it mud be 
taken mod ftrongly againd him that it was aflignable. 
So the Court will take notice of the party beneSciallf 
intereded in a bond; as in Bottamley v. Braek (^), Rttdge 
V. Birch {c) I and in other contra£fs, as in Howell y* Mac 
Jvers (d). He alfo argued that the replication was a de¬ 
parture from the declaration, for the reafon before af* 
(igned as fpecial caufe of demurrer; and cited Praed y, 
^he Duchefs of Cumberland (<■). 


■ •? 

m 

j8o8. 

O'Kbllt 

SfAKKaS, 
in Error. 


Wigley, contr^. The aif of the 35 Geo. 3. does not 
bear upon this quedion : or, if it do, dill the furety is not 
difeharged as the cafe nftw dands. id, This annuity is 
made payable out of the privy purfe of his R. H., to 
which the furplus, if any, of every quarter's revenue is 
to be paid oyer by the a£l;, and on which the general 
provifions of the do not attach: for it would be nu¬ 
gatory to give in to the treafurer a particular of a demand 
* • 

(4) He referred to Co. Lit. 144.^. and Mr. Hargrave's note thereon, 
referring to a yin. Mr. 515. 3 yia. Mr. 15X. Gerrar 4 v. Boden, Hrtl. 
So. Peri,/. loi. and Matted's cafe, 7 z8. 6 . 

(I) M, ,Q. 3. C. B, cited in Wimb v, Keeleft < Tirrm Rtp. fn. 
Sed vide Saurmae v. Radeei/iit 7 Term Rif. 663. and SclsUy v. Mearesp 
7 Eaftf 14S. 

(e) M. 25 G. 3. B. R. cited in x Term. fiat. 

(rf) 4Trrw Rip. 690. . (r) 16 . 585. 

Pb3 


which 
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which hr is not - required to pay. The a£l did not 
mean to reftrain the bounty of the heir appatent out 
of the fund provided for his own perfonal expences. 
But if demands on this fund be within the 
the original grantee, and not the aifignec of the an- 
nuity, was the proper perfon to make the demand. 
2 dly, This was not a debt for which the Prince was 
perfonally liable or could be fwed. It is a mere direc¬ 
tion to the treafurer of his privy purfe to pay the an¬ 
nuity out of a particular fund ; and in default of fucli 
payment, from whatever caufe, the fure-ty became liable 
immediately. And even though the principal 0 iould be 
difeharged, there is nothing to prevent the futety from co¬ 
venanting at all events for the payment of the debt: as one 
may bind himfelf or covenant for a minor, or feme co¬ 
ven, who would not be buuiui. And here, fur aught 
appears, the furety may have bound himfelf atfer the 
demand of the grantee was forfeited for non-compliance 
with the a£t. He might engage to pay that which the 
principal was not bound to pay. Then the averment 
that the plaintiff was not a cieffltor of his R. H. at the 
time when the quarterly payment of the annuity accrued; 
by which mufl be underftood, not a creditor upon the 
face of the record; is no departure from nor inconfifleiit 
with the declaration; bccaufe though the annuity were 


a voluntary one, as to the principal, flill the furety may 
bind himfelf for the payment at all events if the prin¬ 
cipal did not. 


Bnvent in reply, relied prircipally on this, that It ap¬ 
peared by the record that the Prince of Wah was onoi 
liable (for he was not lefs liable becaufe the annuity was 
direfled to be paid by his treafuref out of his privy 

puife, 
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purfe, as where a man promHcs to^ pay a bill at Us 
banker's) for this demand, until he was difcharged by 
the plaintiflT's neglef^ in not making the demand of it 
required by the z€t ; and therefore it appeared that the 
principal was difcharged by the plaintiff's own negledkj 
which would difcharge the furety. 

Cur. adv. ^uh. 

Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. 

This was a writ of error brought upon a judgment of 
the Court of C. P. in a fcire facias on a bond of the 
defendant in the penal fum of 1260I. [Afterdating 
the record, his Lordfhip proceeded—] The apparent 
difficulty in this cafe has arifen from confounding two 
fubjefls which have no neceffary conneflion with and 
dependance upon each other, viz. the right and means 
which the grantee of the annuity, or his aflignee, may 

f 

have to compel payment thereof from the funds of the 
principal, (in this cafe the Prince of Wales;) and the 
right and means of compelling payment from the obligor 
in a furety-bond given, as this is, by way of an addi¬ 
tional fecjirity for the payment of that annuity : which 
latter muff of courfe depend upon the very terms of fucji 
additional fecurity-bond, from which they are derived, 
and not upon the terms in which the principal had 
bound bimfelf to his immediate obligee, nor upon the 
means of reimburfemeat which may eventually be had 
againff fuch principal upon the ground of his own obli¬ 
gation. The bond of the defendant, on which this^ 
||£tion is brought, is. conditioned for the payment of an 
annuity of 210/., defcribed as granted by his R. H. the 
Prince of WaUs^-dL}xx\vi% bis, the Prince's life, to Samuel 

B b 4, C/jifney, 
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Chiffney^ payable by the treafurer of bis Royal High- 
nefs’s privy purfe on four quarterly days of payment, viz. 
.5th of Jan,, 5th of April, 5th of June, and the 5th of 
Ofloker. The condition of the bond now in queftion runs 
thus; ** That if his R. H. George Prince of Wales, or 
the treafurer of his priry purfe for the time being, qr 
« any other perfon for his faid R. H., or the faid plain- 
<< tiff in error, {O'Kelly,) his heirs, executors, or admi- 
niftrators, did and (hould well and truly pay or caufe 
to be paid to the defendant in error, {Sparkes) his exe- 
cutors, adminiilrators, or affigns, during the natural 
life of his R. H. the Prince qf Wales, an annuity or 
clear yearly fum of zio/., by four equal quarterly 
payments, at or upon the 5th of January, the 5 th of 
April, the 5 th oi June, and the 5th of Oilober in every 
year; the firll quarterly payment thereof to be made 
** on the 5th of January next enfuing the date of (he faid 
writing obligatory j then the faid bond to be void 
otherwife to ” remain in force,” &C... The condition of 
the bond therefore contemplates three other modes and 
fources of payment of the annuity, befides that to which 
alone the grant of it by the Prince of Wales refers; viz. 
payment by the treafurer of his R. H/s privy purfe. If 
it (hould remain unpaid by all the four feveral deferip- 
tions of perfons, referred to by the condition of the bond 
as the poffible paymafters of it, for one quarter day, the 
bond on the expiration of that day becomes forfeited, and 
the right to fue upon it accrues at the fame indant; aud 
of courfe does not remain in abeyance and fufpended 
' during the ten days after thp expiration 0# the quarts 
within*which the particular in writing of the demat^ 
ought to be delivered to the treafurer of his R. H. I in 
order to found a demand upon the funds of his R, B, 
8 * pde^ 
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under the ftat. 35 G. 3, Cf 107./. 7. If a right in the 
obligee to fue upon the bond be^ as no doubt it was, fully 
veiled by the lapfe of a quarter day without payment of 
a quarter’s annuity; can it be argued that it is capable of 
being devefted in favour of the obligor by a fubfequent 
negled of the obligee to deliver a particular of demands 
or to do any other a£l by which the obligor might medi¬ 
ately or immediately have acquired the means of future 
reimburfement as againft the funds of his R. H. ? 
Whatever equitable claim may be founded bn fuch cir- 
cutnftances, and to what extent fuch claim may be made 
available, it is fufficient in a court of law to fay that abv 
folute legal rights of fuitonce fully veHed and accrued by 
the breach of a condition of a bond are not at law thus 
defeaiible. No cafe of the fort has been fuggelled in ar¬ 
gument, nor I believe is any fuch to be found in our 
books. The plea therefore of the plaintiff in error, 
pleaded in bar of execution for the two quarters* annui¬ 
ty, on the ground of the original plaintiff’s right to the 
fame being defeated by fuch fubfequent negle£l, is iii- 
fufficlent and cannot be fullained at law. And if fo, 
without confidering the matter of the replication, and 
even affuming it to be liable to all the defeats pointed 
out as rpecial caufes of demurrer, the plaintiff will, fuch 
replication notwithllanding, be entitled to recover the 
demand by his declaration; fuch declaration being 
fuffickm in point of law, and not anfwered by a fulHcient 
If on the part of the defendant. The judgment there¬ 
fore which has been given in the Court of Ck P« for tfip 
^efen^pt ini^error mull be affirmed. 


31 f 
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Hunt£< PmatSEP -and Others. 


Where-ln t 
chafter>party 
freight was to 
be paid at fo 
much per ton. 
0H a right and 
true iteliwry of 
the bamewwd- 
isuod eargOf 
fiom Hondurat 
Bay \o Louden \ 
and the thip and 
cargo, aAer cap* 
turc and recap** 
ture, having 
been wrecUtd 
at St, Kltt'i, in¬ 
to which they 
were carried by 
the recapiors, a 
iale of the cargo 
was directed by 
the Vice Admi¬ 
ralty Court 
there, on the 
application of 
tlie malicr add¬ 
ing ben^ hd: lor 
the benefit of 
all concerned, 
but without or- 


TN afiampGr* the plaintiff declared io the two Grit 
counts againft the defendants, as owners of the (hip 
Toang Nicheiai, for not delivering mahogany and log¬ 
wood, loaded on board that fliip, in the bay of Honduras^ 
upon freight for London^ agreeably to the terms of the 
different bills of lading which had been Ggned for fuch 
goods by the muffer} but having before the goods arrived 
at Londorit without the plaintiff's confent and againft his 
will, fold them, and converted the produce to their own 
ufe. The Gift count ftated the promife to have been, to 
carry the goods on board the (hip from Honduras to Lon- 
done and there deliver them to'the plaintiff} the dangers 
of the feas only excepted. The fecond count ftated the 
exception to have been of the of God, the king’s ene¬ 
mies, Gre^ and all and every other dangers and accidents 
of the feas, rivers, and navigation, of what nature and 
kind foever. The third count ftated a delivery by the 


andthe*^??/* plaintiff to the defendants of 500 logs of mahogany and 

ceedsof the fale (ong logwood; and that they, having fold and di(]- 
wtre[emitted ® ... , t « 

to the Ihip- pofed of them, promifed to render to the plaintiff a juft 

tiw?thc'Sght« and icafonablc account of the fale and proceeds, but had 

might recover 

fuch proceed* ...... 

in alTumprii for money had and received, without allowing freight pro rati itineris. For 
fuch form of aaion foi the iirocetdi. «t an iilagal fck of goods is only a waver 01 any cUin 
for damarti for the tortious 5 taking the a«U4l proceeds of the lale as the value of the 
goods (fubj.tt to tte'lbgal confequenees of confidering ihe demand as a debt, which admits 
of a fet-off, &c.i but does not recognize the right of the vefedor fo to converl.the goodSy 
And here the ad of converfion, {fot fuch-ii m«ft br uken-tobe) being made hythe maflers 
who is the general agrnt of the Qiip-owners; and not, as in Sailluv. Modigliani, by the aft 
ot a Cburt of comi cunt junfdiaioii j was unlawful, md dtfcbargtd the claim of the iBipi 
owners for freight pro rata itineris. . „ , .... j- . 

But the plainiifftouldnot recover againft the Ihip owners upon fpecial counts framed 
upon the bills of lading ftgned b> the mafter} as well becaufe they contained exceptions of 
the very peri's by witich tl.e lofs happened } as becaufe the defendants, having, cxprefsly 
contra«ed with the pUintiif under foal, could not be charged in refpea of the fame fubjeft- 
inaiwr by acoatrad not under fcal,and flgncdby their mailer only, and not by iliemfelves. 


refufed 



IN THiE IPqrtty.ninth Year OF G£6B;GE lir. 

refufcd to do fo. The other co'unts were for goods fold 
and deliyercd, for money had and received, and upon an 
account ftatcd. The defendants pleaded rite general 
iHuc, and g>ive a notice of fet off, in the common form» 
for freight, work and labuur, and money paid. At the 
trial at Guildhall a verdi£l: was found for the plaintiff, 
fubjeCi to the opinion of the Court on the following 
fa£ls : the dama^as (it any) to be fettled by arbitration 
according to that opinion. 

On the 3<i of Sept. 1803 a charter-party of affireight*' 
meat, under leal, was entered into and executed by the 
defendants, being owners of the Qiip Tsung NicholaJ, and' 
the plaintiff, a& freighter of her, on a voyage from JPat^ 
mouth to Honduras Bay^ to fetch back from thence for 
the plaintiff a cargo of mahogany, with do tons of dye 
wood and logwood or fuflick, to be delivered at Londons 
the dangers of the Teas and other unavoidable cafualties 
always excepted. And by the terms of fuch charter* 
party the freight was ftipulaced and covenanted to be paid 
by the plaintid to the defendants, in the following manner, 
viz. That the freighter fliould pay to the ownerii freight 
for the faid cargo at the rate of 12/. I2s. per ton for ma* 
hogany, and for logwood or fuffick at the rate of 8/ 8x. 
per ton of 20 cwt. at the king’s beam, with is. 6J. per 
ton, in lieu of port charges and pilotage, beddes the 
primage therein fpecified: fuch freight, 8cc. to be paid as 
follows; to wit, one third part on a right and true deli* 
very of the faid homew^d-bound cargo, and the remain* 
ing two third parts thereof by an accepted bill or bills on 
the freighter, payable at three months date from fuch 
delivery. And the parties reciprocally bound rhemfelves 
by fuch charter-party to each other for the performance 
ef (he covenants and agreements contained in it, in a pe¬ 
nalty 


HvNTka'' 

PsiNtfVt* 
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j8o8. naltj of 8000/. The (hip proceeded to HondurM JBay^ 
•— Inhere a cargo of mahogany and logwood, amounting to 
above 200,000 feet, was loaded by the plaintiff on board 
London s and bills of lading for diffsrent 
parcels, with fuch different exceptions as are ffated in 
the different counts of the declaration, were (igned by 
the mailer of the (hip for the delivery of fuch goods to 
the plaintiff, paying the before-mentioned freight for the 
fame. The Ihlp thus loaded, and having no other goods 
on board her, failed from the bay of Hondurat on her 
homeward voyage on the 29th of M,arch 1804 1 and on 
the 2ill of April following was fo damaged in a llorm as 
neceffarily to put mto Savannah in Georgia to repair; 
and the nxaller (who was empl<^ed by the defendants) 
fold a part of the mahogany there tp pay for the neceffary 
repairs of the Chip; hut the general average on that oc- 
Calion has been adjulled and fettled between the parties. 
On the 8 th of July in the fame year the Hi ip, having 
been rehtted again, put to fea with the remainder of her 
cargo in the further profecution of her homeward voyage; 
but on the next day was captured by a French privateer, 
and carried towards Guadaloupe, On the 6th of Augujl 
following (he was re-eaptured off that iiland by one of 
bis majelly’s Hoops of war, and fent to St. Kitti ; where 
on the 5th of Septemher following (he was driven alhore 
in a hurricane and wrecked; but the then remaining 
cargo was faved* The wreck and cargo were by order of** 
the Vice'Admiralty Court at Kitts put up to public 
fale, without the privity or confent of the plaintiff or de¬ 
fendants ; except only a„ fuch confent may be involved 
in the fa£l of the mailer of the Toung Nicholas having ap¬ 
plied for the faid order; he a£ling on that occafion ac- 
fording to the belt of his judgment for the benefit of a^ 

parties 
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(artiet concerned. The cargo produced Rafter paying i8o8. 
i«8th of the proceeds to the re-cap^ors for falvage) 

1775/. ipx. 10^. The (hip netted about 200/.} and the 
proceeds of both were remitted to and receired by the *****'***^ 
defendants, i^nd this a£tion is brought to recover the 
proceeds of the goods fold at St, Kitts and remitted to 
the defendants, who infill on retainmg die whole thereof 
on account of freight^ which they allege to be due pro 
rata itineris. The plaintiff, on the contrary, infifts, that 
he is entitled to recover the value of the goods fold at St, 

Kitts, without any allowance for freight. The queftions 
for the opinion of the Court were, Whether any freight 
were payable to the defendants, in refpefl of the cargo 
fold at St, Kitts ? If any freight were payable for the 
foods fold at St, KittSf Whether fuch freight were to be 
calculated on the proportion of the voyage actually per¬ 
formed in point of time, or diftance, or only on the pro¬ 
portionate diminution of expence between the rate of 
freight from Honduras to London, and the rate of freight 
from St. Kitts to London ? And alfo, Whether freight 
were to be allowed on the quantity of goods fo fold, or 
only in the proportion their neat proceeds, when fold, 
bear to their prime coff on board, or to what they would 
have nested if delivered at London? It was mutually 
agreed, that when the rule had been given by the Courts 
the refult Ihould be fettled by the arbitration of William 
JLudlam of Lloyd*i Coffee>houfe, London, merchant, in 
conformity to fuch rule. 

Marryat, for the plaintiff, contended that no freight at 
all was payable in refpefl of the part of the cargo which 
was wrecked and fold at St, Kitts, and remitted to the 
defendants* There is great difficulty in colle^ing front 

the 
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the hocki ftny rule for afeertainMig in «rhat cafes freight 
is due pro ratd i^ineris; but there is no cafe of rateable 
freight eftabliihed except where th^ owner of the goods 
haS) in coofequence of the misfortune which has impeded 
the due courfe of the voyage, prevented the (hip owner 
from forwarding them to the place of their deftination 
by difpofing of them himfelft or elfe where fome new 
agreement has been exprefsly made, or is to be inferred 
from the circamftances, for the apportionment of the 
freight. Bnt nothing of the kind is here found. In the 
cafe of Luie v. Lyde (tf), where afiumpfit was brought by 
the ihip owner for the freight, the goods were to be con¬ 
veyed from Ntwfsuttd/and to Lr/bon^ and were captured 
when within four days fiil of Ltjhon^ and afterwards re¬ 
captured and carried into Biddrford in Devon/bire, wb|re 
the merchant agreed to accept his goods, without requir¬ 
ing the mafter to fend them on to Li/bon t but on the 
contrary altered the port of their dedination and fent them 
to Bilboa in another veflbl: on which the matter reco¬ 
vered pro rata itineris. The circumtlances oC that cafe 
might furnith a ground for an implied agreement by the 
merchant to pay freight pro rata rather than futfer the 
matter to forward the goods by another conveyance to 
Lijbw^ when Btlhoa was Confidered to be the better mar¬ 
ket. But at leaft the merchant had the option to accept 
or abandon his goods; whereas here the plaintiff had no 
option I but the matter has made an eleftion for him, 
without his confent. In the fubfequent cafe, however, 
of Cmk V. Jiumngs (b)^ though the merchant accepted 
his goods at an intermediate place in the courfe of the 
voyage where the vetTel was wrecked, yet he was held 


(tf) i tuir. 88a. and l Blat. Re^, 190. (S) 7 Term Ref 381. 


not 
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pot to be liable for freight pro rat^ And though that 
were an z£klon of covenant on the charter-party, on which 
fome reliance was had, as didinguUhing that cafe from 
JLui^ V. yet the Court in general ^reed that where 
there was an exprefa contra£\ for the freighti it mattered 
not whether it were with or without a feaL ^ere the 
fpecial counts ftate exprefs cpntrads, which are verified 
by the facts found: and the other fa£ls ftated exclude 
the prefumption of any new agreement. ^Irfjrd 
^arougHf C. J. An argument, 1 prefume, will be mged 
egainlt you founded on the nature of the afUoo of gf« 
fumpfit for money had and received, 


f gid that you have waved the tort and ratified 
trafl of fale, and muft therefor e take it with itt coafe- 
^jugices^ What do you fay to that There is no cafe 
where a has been held to wave a tort , unlefs hi^ 
^ an opJoa of fiung either ior the tor^ or mson 
A mple contraftj In Smit^ v. HQiJon{a) the plaintiff 
might have brought trover: but here there has been y 
wrong^^^nverfion. But if the circumfiances of the 
cafe (hew,a wrongful ad in the mafter, like the tortious 
iale of goods by a carrier of his own accord, then as the 
cOntrads, and the breaches of them, are included in the 
fpecial counts, which are framed upon the terms of the 
bills of lading, they are as much in difafiirmance of the 
ad of the mailer as if the adion had been laid in trover. 
flc then argued on the fecond point refpeding the mode 
of efiimating the proportion of freiglit, if any, to be paid 
pro ratd j which he faid (hould be calculated according 
to the beneficial advancement of the voyage for the fer* 
vice of the owner of the goods; and confcquently freight 


ifoS. 
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till only be due from Honduras to Si, Kitts, And thii 
fliould be computed on the falvage value, which wai the 
rule adopted in Luhe v. Lyds i and not on the toniiage, 
which was ftipulated for by the charter-party on the fup« 
polition of a delivery at London. For if the defendants 
be entitled to any freight, it muft be on an implied new 
contra6t, oii which they could only demand what is equi¬ 
table. Coals may be Ihipped at Shields for London^ and 
^ after arriving near to the deftined port,' may be driven 
^back and wrecked at Hewcqftle^ where they would be 
worth nothing in advance of the original price, and the 
' freiy ltf may ^)|^orth more than the value. It may be 
, ^er$|nj^ where thjp owner agrees to accept his gp od^ t 
iijjnMmejjite jUjliin the voyage. . - 


JSici&er^n,„ip;^the defendants, eontra^d that the 
fj^cial cQuntsjgq^ld npt be fupp^sjed«..»^<i the tjme 
queftion arofe upon the count for money h ad , an d 
qpived. The action is againft the owners of the fhip^ 
and it is found that they contrafled y^ith thejalijnti ff fo r 
the carriage of the goods under feal; therefore the terms 
of the Gontraft cannot be altered, nor can they be bound 
by the mafter having figned bills of lading} though the 
latter would be liable in refpe6t of his contra^ $ as 
would the owners by implication, in refpeft of the a£lo£ 
their authorized agent, if they were not under an exprefs 
contrafk of a higher nature. Befides, no breach is laid 
in the fpecial counts for which the defendants are liable | 
for the failurp of tUb voyage was occafioned by the perils 
of the fea, namely, the ftorm; though even capture has 
been held (n).to be a peril of the fea} efpecially udthia 


(s) fkkirwjf v. JBurA/rXi z Rtll. Mr, S48. and StjU 13a. 
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the meaning of fuch an inftrument as a bill of fading. 
Taking the cafe then on the general count, freight pro 
ratd itineris pera£Ii is payable wherever a voyage is in 
part performed, and the completion of it is prevented 
without the fault of the owner or mailer, and where 
the freighter takes to the cargo or to fuch part of it as 
is faved. This was decided in Lutwidge v. Gray (0); 
fro na whence it appears that if the mailer offer tiLXairv 
o n me cargo to its port of difeharge in another ^iTc l, 
an d the freighter refufip , the other fhall have his fu|i l| 
f reight : and though he make n o fuch offer| he fhall hav d 
freight pro rati. In thefe cafes the mailer is confidered 
as the general agent for all parties. Luke v. Lyde [h) is 
expreis on the fame point, though there the defendant 
received his goods from the recaptors, and not from ihe 
mailer \ and though he had no benefit, but rather lofs, 
from the carrying of his goods to Btdeford; the freight 
being higher from thence to Lijbon^ than from J^ewfound^ 
Innd^ where the goods had been originally (hipped. So in 
Mackrell v. Smond {c), where the vovage was from Loti» 
don to Canada and back again. Lord Mansfield fays, ** If 
the (hip be caft away on the coail of England^ and never 
arrive at London ; yet if the goods be faved, freight (hall 
be paid, becaufe the merchant receives advantage from 
the voyage.” And Baillie v. Modtgitani [d) is to the fame 
e(Fe£l. The principle of thefe cafes is not contradidled, 
but rather confirmed, by Cook v. Jennings (e)^ and was 
admitted by Lord C. J. Eyre, in Curling v. Long {/), and 
by Lord Ellenhorwgfi, in Mulk^ v. Backer {g ). Then the 
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acceptance of proceeds by the plaintiff in this cafe \$ 
equivalent to the receipt of the goods in the former 
cafes; as appears from Rccctu de navibus et naulof note 
8 i«; M>hich was recognized in.Buillie v. Modigliani^ 
where the goods were fold, as in this cafe, without the 
concurrence of the owner, but by the diredion of the 
Court of Prize in France^ bcfori. the rcAoration was dc- 
creed j and yet Lord Mansfield was of opinion that the 
owner coiHirnot take to tHe proceeds without payiAent 
orTrcIgUt pro rata. ^ Here the (hip and goods were car¬ 
ried upon the recapture into $/. ^itt\ where the Court 
of Vice* Admiralty had authority to award the fSfe'of 
them for payment of the faKage. Th^n, though the 
mafter be the general agent of the (hip owners, yet in 
cafe of extraordinary calamity he muft alfo be conGdered 
as the agent of the owner of the goods, who has en- 
truAed them to his care, foas to bind him. In no refpe^ 
can it be conGdered a<> a tortious of the maAer, nor 
any excefs of his authority, which arifes out of the 
neceflity of the cafe, and upon the exercife of a found 
diferetion for the beneGt of the owner. But if there 
were any doubt of that, the bringing the a£fion of af- 
fumpGt for money had and receired to recover the pro¬ 
ceeds of the fale is a conGrmation of the fale. In Smit/j 
and Others, Afiftgnees ofi Lewis and Potter, v. Hodgson {a), 
the bankrupt had no authority on the eve of, his bank¬ 
ruptcy to fell the goods to a creditor, with a view of 
giving him a preference*, but tlie aAignees having 
brought aiTumpGt for goods fold and delivered, the form 
of the a£lion was held to be an affirmance of the con¬ 
trail of fale, fo as to entitle the creditor to fet-o(F his 
debt. Nexti as to the proportion of ihe voyage for which 


Term Reft zil* 


freight 



IN THE Forty-ninth Year op GEORGE III. 

freight is due; St* KUt\ nfiufl; be admitted, upon the au¬ 
thority of Roccus {a) in the place before cited, to be the 
point to which freight is to be paid} being the place 
<< quo mercedcs invents (int and that is according to 
the judice of the cafe. But fuch fi<.ighc is payable upon' 
the quantity of the goods conveyed thither, without re¬ 
gard to their value. Thi<> was exprefsly fo held in £///- 
nvidge v. Gr/iy, and in Luke v. Lyde ; and is Conhrmed by 
the general principle, that freight is not afFe£ted by the 
good or bad (tate of the cargo. In Lutwidge v. Gray the 
tobacco was in fo bad a (late, that it was even found ne> 
cefTary to burn a part of it: and in Luke v. Lyde (k'j 
Lord Mansfidd faid, “ It is nothing to the mafler of the 
(hip whether the goods are fpoiled or not: provided the 
freighter takes them: it is enough if the mailer has 
tarried them ; for by fo doing he has earned his freight." 
He afterwards fays that the freighter mud abandon all 
or take all; he cannot pick and choofe. ** It is quite 
immaterial (he adds,) what the merchant makes of the 
goods afterwards; for the mader has nothing at all to 
do with the goodnefs or badnefs 6f the market.” This 
effentially applies to a cafe like the prefent, where the 
freight was agreed to be paid by the tonnage. 
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Marryat, in reply, obferved that the plaintifi* here had 
exercifed no option as to the taking of his goods at St* 
\ but they had been fold, and the money remitted 
to the defendants, before he had any opportunity of in- 
terpofing and judging for htmfelf: and this didinr^uilhed 
the prefent from all the former cafes, except Bailiie r. 
Modigliani, where the opinion quoted was not the point 

(<») Vide a Barr. 889. (^) Jb. 887. 

in 


C 0 2 



l8o8« 


fIVNTCa 

mgatn/l 

fiinmr.' 


CASE§ ta MICHAELMAS TERM 

in judgment. In Lutwidge v. Gray the goods had arrived 
at their deftined port, to which they had been forwarded, 
before they were burnt *, and they were then deftroyed, 
in order to avoid paying the duty for them. But if freight 
be due at all on equitable principles pro rata itincris, it 
is a rateable freight only which ought to be paid for a 
rateable voyage: and if, whrn the goods are delivered, 
they be worth nothing in equity, nothing ought to be 
paid for them. 'Ihe paflage in Roaus does not fpecify 
what proportion is to be pnd ; and in the abfence of any 
exprefs authority, it ought to be meafured by the benefit 
received by the owner of the goods. Then the form of 
the a^ion, however it may limit the amount of the 
plaintiff's demand to the a£lujl proceeds of the fale re¬ 
ceived by the defendants; and though, as in Smith v. 
Hodfon, it may let in a fet-off by the defendant *, cannot 
amount to a recognition of an authority to fell the goods. 
In KitcJen v. Campbell (a) it was confidered that the le¬ 
gality of (he defendant’s execution againfl the bankrupt’s 
goods, after he had committed an of bankruptcy, 
was triable either in trover for the value of the goods, or 
in aflumpfit for the proceeds of the fale made by the 
ilieriff, and paid over to the defendant. 


The cafe flood over for a few days: and now 


Lord Ellsnborough C. J. delivered judgment.—^This 
cafe, which was argued on Tuefday lafl, flood over, rather 
for the purpofe of our looking into fome of the cafes 
cited, particularly that of Bailhe v. Modigliani^ Park 53., 
than from any doubt which the Court entertained upon 
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the main points of the cafe now in queilion. It will be 
rcLollefled that it was an a£I!on of aiTump/it, brought by 
the plaintiif, a fliipper of goods on board the Ihip 
NicholaSf of which the defendants were owners. The 
parties had mutually contra^lted by a charter’party of 
affreightment under feal executed between them, for a 
voyage from Falmouth to Honduras Bay* The defendants 
were to fetch back from thence for the plaintiff a cargo 
of mahogany, logwood, &c. to be delivered at London, 
<* the dangers of the feas and other unavoidable cafual- 
ties always excepted.” By the charter-party the freight 
was flipulatcd to be paid in particular modes and pro¬ 
portions on a light and true dtlivoy of the fame homeward^ 
bound cargo. This right and true delivery of the home¬ 
ward-bound cargo at the port of its deftination never 
took place ; as the (liip, after taking in fuch cargo at the 
Bay of Honduras, was firft damaged by a ftorm, and 
driven into Savannah in Gtorgia *to repair; was after- 
wards, in the furth<T courfe of her voyage, captured by 
a Frtnch privateer ; then recaptured by a king’s fliip and 
fent into Su Kitt*8, where fhe was driven on fliore in a 
hurricane and wrn ked : but the remainder of the cargo 
(of which part had been before fold at Savannah for the 
cxpence of repairs} was faved ; and upon the appHcatioa 
of the captain to the Court of Vice- Admiralty at St, 
for an order for that purpofe, was, together with 
the wreck of the (hip, there fold, without the privity or 
Gonfent of the plaintiff, or of the defendants. The cargo 
upon fuch fale neated, after payment of i-8th falvage to 
the recaptors, 1776/. 19/* lod,, which wasi together 
with the proceeds of the fliip, remitted to and received 
by the defendants. The adion was brought by the 
phintifl' to re over thefe proceeds of the cargo fold at Sf. 
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Kitt*s from the defendants, who had fo received their. 
The defendants iiiCiled upon retaining the whole of fuch 
proceeds on account of freight, to which they claimed 
to be entitled pro rati itinens. 'Che plaintiff infiffed 
upon his right to recover the whole of thefe proceeds, 
without making to the defendants any allowance for 
freight. The declaration in which this recovery was 
fought contained three fpectal counts in affumpfit, 
founded two of them upon two bills of lading figned 
by the mailer, containing the fiifl: of th(.ni an exception 
of ** the dangers of the feas i” the fecond, ** of the a6l 
of God, the king’s enemies, hre, ^nd all and every other 
dangers and accidents of the Teas, navigition,” Ac. 
Upon thefe two fpecial counts the plaintiffs clearly could 
not recover; both becaufc they contained an exprefs 
exception for the very perila by which the lofj of ihe 
voyage was occafioiied; and alio becaufe the plaintiff, 

e 

having contracted with the defendants by charter party 
under feal, could not charge the defendants in refpLCl to 
the fame fubjeCl*matter in virtue of a contraCl not under 
feal, and figned by their mailer only and not by them< 
felves. 

As to the 3d count, whether the law would imply any 
fuch promife to account for the proceeds of a cargo, 
wrongfully fold and converted, upon the ground of fuch 
converfion only, as is therein dated, is the lefs material 
to be confidered, as the fame merits on the part of the 
plaintiff are open for difeuffion on the count for money 
had and received, and upon which count the quedion be¬ 
tween the partied didinClly arifes: which is, whether the 
defendants have a lien upon and can claim to dedufl 
their freight pro rata itineiis out of the proceeds of the 
cargo fold at S/. KitU, and which are now in their hands 

IL 
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WTi * u I 'I <-115 put the defendants, that the 
^on , 1 ilic gi Oils li'M i& 1 fabilitution for, and 

propt P'i.1 nt>, the goo's thenilclvts ■ ind tliat as 
the dc iilants would, if the goods hid fuhliltcd in fpecie, 
hav ni! a llui upon them for their frnglir, and would 
be euurltd to hive earned them d they could in the fame 
(hip, or to have hired another for ihat purpofe, and fo to 
have earned thoir full freight; tpr, if the pliintitT had 
taken them out of their hands before the voyage was 
complete!, w luld hive been entitled to hive claimed 
freight pro rira itineris agiinft him fo, now, the plain- 
fued foi the pfoceeds in this form of a£l:ij ij^ 
“ for money had ind receiv ed, ” has. In virtue of his fo 
^ uing, adopted and confirmed th e a^t_of_thc_iaajt_eii_by 
the p;oods weie converted 

the further lonveyince of them in the courf* of the voy¬ 
age w is prev nted, iiid by wLicIi of courfe the full feeighf 
of tlicm was prcventid from being e It led. Hut the fill icy 
of the argument on the pa-t rf liiC iLVnhius appeirs 
to us to tonfifl in attribuiiivg more eiloifV to the mere 
form of this aAIon, than really Sclongs ro it. In briiig- 
in |^ an adion for nioivejf had and received, infleidof 
trover, tilt pliintlflfdoes no more thin wayg^ an 
plaint, with a view to damages, of the tortious b y 
w higjl the yoods were converted iiit^mone j^t and takes 
to the neat proceeds of the fale as the value of th; goods j 
fubje£l of courfe to all the confequences of confidering 
the demand in queflloii as a dekt and, amongfl others, 
to that of the defendants' hiving a right of fet-olF, if they 
(hould happen to have any counter demand againfl the 
plaintiif. But we have been much prefTid with the au¬ 
thority of the cafe of Baillie v. Modtgltani, as fuppofed to 
be fimilar to the prefent} and in which Lord Mansfietd 
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is dated to have faid, *< In this cafe the value of the 
goods Was redored in money, wKtch is the fame as the 
goods, and therefore freight was due pro rati ittneris.^ 
This however, as every other propofition laid down by a 
Judge, ought to be underftood with particular reference 
to the faffs of the cafe then before the Court* That was 
the cafe of a diip failing with goods from News to 
which was captured in the courfe of the voyage, carried 
into France^ and condf*mned there * but the fentence of 
condemnation was afterwards reverfed, and reilitution 
awarded. The (hip and cargo had however in th* mean 
time been fold: but the process of the fale had been 
paTd, as it (hould (eem from the note, to the own^ 
the goods, dedu£Iing the charges'of thelp'Peal; and*the 
ownSlTbf the gbods'hldinit of the “ftiohey ifaidTh^' 
dVher of the'lKip frei^t pro rata itineris. OfthiaT'pil^ 
ment of freight the owner of goods claimed the rcimo 
burfemmt from his underwriters upon a policy on goods: 
but it was properly atifwered on the part of the defend¬ 
ant, and the Court held accordingly, that the infurer on 
gWx was not liable to have the charge of freight thrown 
upon him, becaufe he had not engaged to indemnify 
a|aint{ u: alfd this was fufiicient for the decili^n of the 
offly i^edion then diredlly in judgment before th'cTCdhrt. 
But*Tt appears from the note of that cafe thit Lbfd 
Mansfield diT in that cafe further hold thafTreiglirpr^ 

i 

rata itineris was a charge upon the proceeds of the goods 
' fold in the hands of the owner of the goods to whom 
thofe proceeds had been rendered in lieu of his goods. 
But in what cafe, and under what circumdances, did Lord 
Mansfield fo hold ? Was it in the cafe of tortious auact- 
thorizt'd fale, as the one now in quedion mud be taken 
to have been} particularly fince the late cafe of Reid v. 

Darhj 
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Darby (a) decided in this court in Trinity term hft ? Or 
in a cafe in which the competency of jarifdil^ion of 
the feveral courts which condemned and reftored was 
unqueRionable: where if the (hip and goods had been 
redored in fpecie, the right of the (hip owner to earn 
full freight, by carrying the goods to the delivering 
port, was entire \ and where the po(Ebility of doing 
fo had only been prevented by the z€t cf the Court or its 
officers, in making fale of the goods pending the fuit, 
and by no fault on the part of the owner of the (hip? 
And however jud it may be that a fubftitution of money 
for goods, made by the authority of a competent tribunal, 
(hall be equivalent to the a£fual rcditution of the goods 
themfelves, as far as refpe^s all intereds in and liens 
upon that fund; and however reafonable it may be that 
an owner thus taking the fubditute, which requires no 
further conveyance, (hould be confidered as virtually 
difpenling with the further duty of the (hip owners, 
which would have remained to be performed if the goods 
had dill continued in fpecie ; yet, no fuch difpenfation 
with thr duty of further conveyance on the part of the 
owner of the goods can be implied in a cafe like the pre- 
fent, in which the further conveyance of them is ren¬ 
dered impoffible by an of the immediate agent of the 
(hip owners themfelves, to which he, the owner of the 
goods, is neither actually nor virtually confenting by 
hirofelf, or any agent empowered to confent on his be¬ 
half { and to which he is not compelled to fubmit by any 
regular exercife of legal authority in any quarter what- 
foever i and from which he can, according what is 
contended for on the part of the defendants, derive no 
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benefit whatever; inaffniich as the pro rata freight 
claimed by them exceeds the whole amount of the pro¬ 
ceeds of the goods fold. Upon this view of the cafe of 
BatUie V. Modtghdttif compared with the prefent, it af¬ 
fords no authority adverfe to the claims made by the 
plaintiff in the prefent a£Iion. The principles which 
appear to govern the prefent a^Iion are theferahe fliip 
owners undertake that they will carry the goods to the 
place of deflination, unlcfs prevented by the dapgers of 
the feasj or other unavoidable cafualties: and the freighter 
undertakes that if the goods be delivered at the place of 
their defliiiation he will pay the (lipulated freight: but 
it was only in that event, viz* of their delivery at the 
place of deflination, that he, the freighter, engages to 
pay any thing. If the (hip be difabled from completing 
her voyage, the (hip owner may llill entitle hlmfelf to 
the whole freight, by forwarding the goods by fome 
other means to the place of defiination; Imt he has no 
right to any freight if they be not fo forwarded; unlcfs 
the forwarding them be difpenfed with, or unlefs there 
be fome new bargain upon this fubje£t. if the (hip 
owner will not forward them, the freighter is entitled to 
them w'ithout paying any thing. One party, therefore, 
if he forward them, or be prevented or difeharged from 
fo doing, is entitled to his whole freight; and the other, 
if there be a refufal to forward them, is entitled to have 
them without paying any freight at all. The general 
property in th»goods is in the freighter; the (hip owner 
has no right to withhold the poflefibn from him, unlefs 
he has either earned his freight, or is going on to earn k» 

If no freight be earned, and he decline proceeding to earn 
any, the freighter has^a right to the pofiedion. The 
captain’s condud in obtaining aa prder fdr felling the 
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goods, and felling them accordingly, whiph was unne- 
ceflary, and which difabled him from forwarding the 
goods, was in effedl declining to proceed to earn any 
freight, and therefore entitled the plaintiff to the entire 
produce of his goods, without any allowance for freight* 
The pollea mud therefore be delivered to the plaintiff. 


The King agamft The Inhabitants of Woburn. 

^J'FON an appeal by the churchwardens and overfeers 
of the poor of the parifh of St, Aihan in the county 
of Hertford againfl an order of juftices for the removal 
of Mary Broivn^ widow, and her children, from the pa> 
rifli of fViburn in the county of Bedford to St, Alban, 
John Htlilard, an inhabitant of the appellants’ parilh of 
St. Alban, and rated and paying to the poor’s rates of the 
faid parilh, was called as a witnefs on the part of the re- 
fpondents, and refufed to give evidence. The SelBons 
were of opinion that the faid John Jlilliard was not com¬ 
pellable to give evidence, and qualhal the faid orderj 
fubjefl to the opinion of this Court on the point. 

Topping and Pechwell, in fupport of the order of Sef- 
Hons, contended, jll, that the witiiefs was privileged 
from giving evidence by being a party to the fuit. 2dly, 
As being dire^ly interelled in the queftioo, and there¬ 
fore not within the at^ of the 46 Geo, 3. c, 37. \ hut r|- 
ther, if at all, within the exception of that a£l, as expofing 
him to a penalty. Fird, Though the churchwardens 
and^verfeers of the poor are under diderent afls the re- 
prefentalives and truHees of the parifli \ yet they have 
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no^poweitto appeal againft an order of removal, except 
as inhabitants: for the flat. 13 & 14 Car. 2. e. 12. / 2. 
gives the appeal to ** all fuch perfons who 0iall think 
tbemfelves aggrieved,** &c.; and fuc& perfons are ag¬ 
grieved, not as parilh officers, but as inhabitants paying 
to the rates, out of which fund the expence of maintain¬ 
ing the pauper is to be borne, as well as the colts of the 
appeal. Therefore though the churchwardens and over- 
feers may be the nominal, yet the inhabitants of the 
pariOi paying to the rates are the real parties to the fuit: 
and that is further exemplified by the praftice of entitling 
the caufe after it is removed into this court, which is 
the King againft the InhabitatitSi' &c. The like coii- 
fideration obtains in equity in all cafes where parilhion- 
ers are interefted in a fuit: they are confidered as the 
real parties, though the churchwardens and overfecrs 
may be the nominal parties {a). This difters from the 
cafe of a corporator (^}, who may be a witnefs in any 
caufe in which the corporation are parties, if he be not 
perfonally interefted in the refult, but only in refpe£l; of 
the common corporate fund. Then if the witneL called 
be a party to the fuit, clearly he is not within the late 
ftatute. adly, Whether or not in form a party, the wit¬ 
nefs was immediately interefted in the event of the fuit. 
The cofts of the appeal and the burthen of maintaining 
the pauper, if fettled in the witnefs*8 parilh, are charges 
on the rates, by which his quota may be increafed. Tliis 
has always been confidered as intereft fufficient to ex¬ 
clude fuch an one from being called by his own parilh 


(«) Bridgman's Anal. Index to Chan. Ref, paflinu 
(j) Vide Peake's Emdencef 149. iSp. 
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to gWe evidence for them $ and muft therefore be fofii-* 
dent to prote£t him from being compelled to ^ive efi- 
denc'' againft himfeif. In this rcfpcft the cafe is rof 
diiTerent from Rex ▼. Littie Lumley (a), where the pa* 
ri(hioner,who Was compelled to be examined as a witnefs 
for the adverfe parKh, was not rated at the time. It was 
not in the contemplation of the Legiflature when they 
paired the a€fc of the 46 Geo. 3. to compel one who was 
diredly interefted in the very queftion and fuit in judg¬ 
ment to give telfimony againft his own intereft. The 
very wording of the a£l; (hews that they looked to an i»* 
(ereft in fome other civil fuit. They declare^ ** that a 
« witnefs cannot by law refufe to anfwer a queftion, re« 
levant to the matter in iflue, the anfwering of which 
has no tendency to accufe himfeif, or to expoft him fv 
** penalty or forfeiture of any nature wbatfoever, by rea* 
" fon only^ or on the foU ground, that the anfwering of 
" fuch queftion may eftablifti or tend to eftablifli that he 
** owes a debt, or is othervoifefuhjeB to A civilfuit^ either 
** ar the inftance of his majejly^ or of any Mother perfon or 
perfons.** If this cafe come within any of the words 
of the a^, it is within the exception as expofing the wit* 
nefs to a penaltyi for it fubje£f8 him to a diftrefs, and to 
perfonal imprifonment {h) in default of fufficientdiftrefs^ 
(and the queftion muft depend on the witnefs’s intereft; 
and lituation at the time he was required to be exa¬ 
mined :) but in no event could it fubje£k him to a civil 
fuit either at the inftance of the king or of any other 
perfon And rhefe latter words fufBciently (hew that 
the fuit contemplated by the adt was one to be afterwards 


{a) 6 Titm Rey. 157, (^) Bjr flat. 43 Elm e. t.f 4. 
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inftituted againft the witnefs himfelf in confequence of 
thf e^dehce he is compelled to give at the trial, and not 
the very fuit in which the evidence was given. It never 
could have been made a doubt before the ftatute, but that 
a perfon who was dire£Ily interelied in the refult of the 
fuit in judgment was not a competent witnefs in fupport 
of his interefl;, nor Was coiopellable to be examined 
againii it. Bills of difcovery in equity were meant to 
fuppiy the defe£% of the courts of law in this refpect. 
There are cafes in the books, ftich as Title v. Greveit (a), 
where it is faid that a witnefs, though he may, (hall not 
be compelled to give evidence which would fubjedlb hint 
to a civil a£lion. And there were many other decifions 
the other way. The ftatute however has now difpofed 
of every fuch objefllon, upon which alone any doubt 
could ever have been entertained befoae that time. [The 
cafe of The King v. St, Lawrence in Winehefier (i) having 
been referred to by the counfel for the refpondents, as in 
point; where on aqueftion of fettlement between the pa- 
rifhes of St. Maurice and Su Lawrence in Wlnche/lert i 
parilhioner of the latter, who was rated to the poor there* 
was fubpoenaed by the adverfe pari(h, and compelled tor 
give evidence againfl: his own pariQi, notwithftanding his 
obje£lion to it.] They anfwered, that it feemed as if the 
witnefs had at laft waved his privilege; for the counfel 
in fupport of the order of SelTions there obferved that the 
witnefs did not pei^ in refuGng to give evidence: and 
Lord Mansfield only faid that it was fcandalous to make 
the obje£fion; and that in cafes of that kind it was rea- 
fonable that the truth of the fadis (hould be fairly in¬ 
quired into, and that was a ready way to come at it: ar 


(^} Sorr, StC 588. 


(«) t Ld, locfS. 
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reafon which would equally apply Jto compelling a de¬ 
fendant on the record (o give evidence againft^himfclf. 
And as to the tafe of Cqx v. Whaliey there referred to 
in a note, as one wherein the fame objection had been 
overruled; they faid it was cerramly a miftake: as 
appeared by the following note of it; which was now read 
in court. 

** Cox V. Whalley and others^ Httings at Wejlminjler 
after J/irA. 1779, before Lord 4 /C. J. It was 

an a£lion by the maOer of a tavern for a dinner provided 
by the joint order of eight perfons, four of whom were 
made defendants in that a^ion. The plaintiiT called 
one of thofe who was not fucd, to prove that the en¬ 
tertainment had been provided as dated. The witnefs 
himfelf objected that being a party, he ought not to be 
examined: and the obje£lion was fuppoitLd by the de¬ 
fendant’s counfcl. On the other fide Mr. Dunnwg^ for 
the plaintiff, faid that it was competent for the plaintiff 
to examine any wicncflls whofe intercfl might incline 
them agaiiill him; although the witnefs might by his 
teflimony charge himfelf. And Lord Mansjield difal- 
lowed the objection, and ordered the witnefs to be exa¬ 
mined. He faid that a perfoa againft whom a bill is 
filed for a difeovery cannot demur to it on the ground 
of his having an intcreft againfl tlie party fo calling 
him.** 
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The Attorney General and Be^ contrL As to the 
queflion, whether or not the inhabitants of the parifh 
were all parties to the fuit, it muft be decMed by look¬ 
ing to the title of the appeal as it is entered at the fef- 
fions, where the queflion arofe, on the obje£lton taken, 
and not as the cafe is intitled when removed into this 

Court 
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CottTt by certiorari i and there the churchwardens and 
overfeers of the poor of the parifti are the only parties 
to the fuit known to that Cotirt. And in a court of 
law none but thofe who are the a£iual parties to the 
fuit on the record can be pririleged as fuch from giving 
evidence, when called by the adverfe party, now that 
all obje£rion on the fcore of giving evidence againfl: 
their own civil intrreds is done away by the (latute* 
Therefore there feems no reafon why a cedui que trufl; 
in an aidion by or again (I his trudee may not be called 
as a witnefs by the adverfe party. The cafe of Th 
King V. St, Lawnnee in Wtnchejler (a) is an exprefs au¬ 
thority to (hew that a parilhioner, though paying to the 
poor rates of one paii(h, may be called as a witnefs by 
an adverfe parifti litigating with the other a quedion on 
the fettlement of a pauper. And fo far as the technical 
objedrion goes to the calling a parifhioner as a witnefs 
who, it is faid, is in effeA a party, the authority of that 
cafe is confirmed by King v. LtUh Lumley {a ): for 
in that view of the quedion, it is immaterial whether the 
pariihioner were actually rated at the time. If the in¬ 
habitants of the parilh, and not the churchwardens and 
overfeers of the poor, be confidered as the real parties 
to the fuit, the only difference between one who is rated, 
and another who is omitted in the rate, is on account of 
his interejis which the ftatutc has now removed. If, 
however, rated inhabitants are alone to be confidered as 
parties to the fuit, one confequence mud follow, which 
has never hitherto been admitted in pradlice, that the 
declarations of any fuch inhabitants as to the matter in 
iffue may be given in evidence by the adverfe pari(h; for 
even the declaration of a mere truftee, being a nominal 


party 


(a) Burr, 8«C. 588. {i) iTam Be/, 157. 
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party on the record, was held in Bauerman v» Radenlus{h) 
to be evtdctice agiiinfl: his ceftuy que truft. Taking him 
howcrcr to he an inhabitant, having rateable property in 
the pariih, for which he is rated, and therefore as being 
confequentially interefted in the decidon of the appeal^ 
ftill he is not in the fime fituation as a party to a fair. 
He is not bound to appear, nor to take any notice of the 
proceedings going on againft his parilh: the inhabitants 
tnay perhaps eventually be called upon for contribution 
to a rate, but no procefs lit s to compel their appearance 
in court. So neither can the judgment afleiSl him imme<» 
diately. Suppofe the pauper adjudged to be fettled in the 
■witnefs^s parifh, ani the parifh refufe to receive or provide 
for him ; the parifh officers may be indi£^ed,but not the 
witnefs as a mere parifliioner. He cannot be purfued by 
any procefs which can ilTue upon fuch a judgment^ as a 
party to the fuit may. The cofls awarded cannot be le*- 
vied upon him, but are only payable out* of the general 
fund by the parifh officers, and they alone are anfwerable 
for the payment. The making of a rate by thofe officeri, 
out of which the pecuniary charges of the cods, and of the 
future maintenance of the pauper fettled upon them, arc to 
be defrayed, is a matter altogether collateral to the judg¬ 
ment of the Seffions. Neitherdoes it follow neceffarily that 
the witnefs will be perfonally amefnable to the remedies 
given to enforce payment of the rate j for he may iid him- 
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fclf of any perfonal refponfibility by removing out of the 
parifh, though his property might be affedted by it: but 
that objcdlion goes merely to his intereft, which is re¬ 
moved by the late a£^. At any rate the interefl of fucl^ 
a witnefs in the qneflion is very remote ; and it would 
be a ftrange coUflrudlion of the adl to fay that it fhall 
not (belter one who has a diredt interefl in refufing to 


(fi) 7 T'trm Rtp^ 663. 
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1808. anLver a qucilion whtch will certainly fubjefi him to srtT 
a^ioti for a dwbt; but tlut it (hall flielter one who has 

ThcKiho 

tgai ft a more remote interelt^ whieh can oiil) be reached by a 
of ' future collateral proceeding, which he may avoid altoge* 
WbswRrr. rcmovio^ from the parifli. The exceptions in 

the a£l as to not compelling a witnefs to acatfe himfelf 
of any oftence or to fubjc<fk hinilelt to any penalty or for- 
feiture^ can in no Lir conlliudlion of the word penalty^ as 
there ufed, be applied to the remedies given for collc£l* 
ing the poor rate. And tl\ey urged the inconvenience 
which might enfue from holding that fuch a «i itnefs wax 
not compellable to anfwer, (and which it was fuggefted 
had occurred in the particular cafe) if after giving 
evidence which prevented the removal to another parifli, 
on the ground of a fettlementin his own, the adverfe pa* 
rifli fliould not be able to avail itfelf of that teftimony 
when the removal was made upon that evidence to the 
witnefs’s pariQi. ^ 

7he Court faid, that the qqedion being of general con« 
fequeme, as involving the condruflion of the late a£f, 
they would advife upon it before they delivered their 
opinion. And Le Blare J. obferved, that if the Sefliont 
had been aware at the time of the extent of the queftion, 
there would have been no difEculty : for if the witnefs 
were rejc£leJ on the ground of his being a party to th# 
fuit, his declaration of any fatfs touching the matter in 
ifTue would iieceffarily have been evidence againit him. 

Lord Ellenborough C. J. now delivered the jttdg« 
ment of the Court. 

This Seflions cafe was argued on Wednefday lad, an 4 
the Court wilhed to confider, whether the very uiigra* 
cious obje£lioD| made by a rated inhabitant of the ap- 

6 pealing 
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pealing parlHij to be exanyned as a witnef?, when called 
upon, by the refpondentSj were well founded: and, on 
con^deration) we are of opinion that it was. The parties 
appealing before the court of quarter feffions, as appeared 
by the proceedings returned to this court, were the 

m 

churchwardens and oveifecrs of the parlfli of St, Aihan i 
which at firft icemed to afford an anfwer to the objeflion, 
that the inhabitant propofed to be called was not a party 
to the proceeding; but in re dlty the appeal is by them 
on behalf of the inhabi^nts oi the paiiffi, who are all of 
them, piying to the ntes, the parties grieved, and are all 
dire£lly and immediately intereffed in the event of the 
proceeding, by which the maintenance of the pauper is 
to be fixed on them or removed from thf n , as viell as 
the cods. It i'l a long edibl'flied rule of tvidenoe that a 
party to the fu’t cannot bv c *]Kd up211 agalnfl. lils will by 
the oppofite party to give tvidenoe: and we think that 
the late a£l of the 46(h of the king does not break in 
upon this rule. That a£l tak^s away the right of obje£l- 
ing by reafon only, or on the fulc ground, that the an- 
fwering the qnellion may efliablifli or tend to cdablifh 
that the witnefs owes a debt, or is otherwife fubjedl: to 
a civil fuit. But that is not the ground of the prefent 
objection : nor does it appear to us to have been the in¬ 
tention of the legiffature by this acl of parliament to alter 
the fituation of parties to a fuit or proceeding, more 
efpecially in a proceeding fuch as the prefent, where the 
fituation of Hilliard^ the perfon propofed to be examined, 
dild not bring him within the words of the adl, nor the 
inconvenience intended to be remedied by it. We thereir 
fore are of opinion that the Sefllons have properly deter¬ 
mined the party not to be compellable to give evidence. 
And that their order, quafhing the order of the two juf« 
tices, mud be alUrmed. 
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The King againfi The Juftices of Wiltshire. 


Though an ap- r|^HIS was a fulc Calling on thefe iuftices to flicw caufc 

peal aaainA au JL o j 

order of remo. wuy a writ of mandamus fhould not iiTue, rommand- 

val lias been en> , , « <■ t. 

tried diid ad lAg them to enter continuances upon the appeal of the 
virtu'outlie inhabitants of the parilh of Staurton in Wilts againft an 
Ajt. t)Gio I. order of removal of a certain pauper from Merc to Stour- 

f. 7. J * , ai d r r 

ibougiuii; j'li- iott^ and to hear and determine the faid appeal. 

ticcs in feffions r t . n 4 

ti)vcadifue- jhi$ was fopnded on an affidavit of th‘; appellant s 

tiTdariiamtattorney, living at IVincawitou in Somerftiy by which it 

abk^nonce ItVs * appeared that he was applied to by the parifli officers of 

Uengiv^nit Siourton. on the igth of y^hrilUiX. to enter the appeal 

I'le ajpt lant s ' v 1 1 rr t 

i-Mi. ri to and get It r< Ipitcd until the next feffions; in confe- 

pioi ced « n M r 

til j 1 . r<vi b jd- quence of which notice of appeal and of the intended 

jouinci iiIKMi, . . 1 r . 'I'l 

>^«rc 11 iiivy chf. motion to rcfpite was g.ven to the refpondents. J hat 
the next feffions was hwdd on the adth of when the 

witho^Thc^iIng appeal was entered and refpited to the Midfummer f-.f- 

itjon tbecioi-nd (Jqjjj y^hich was held at IVarmtnflcr on the 12th of 
that thty hwe * J 

Hu aiithoiiiy to the ad of *Ju}^ the appellant’s attorney learnt for the 
niafiiiPunt firft time that the Seffions had made certain rules for 
to'tlit rtfponn-. thcir ptaftice, which were not pubUflitd till after the 
to a new rult'of feffions, nor affed upon or offitially circulated till 

n'uh'aud two Midfumm^r fwffiona, by which il was required that 

fciiionb utorc, qjj aj} trials of appeals the notice of trial was to be given 

but then fii ^ 

n<.‘i(.d upoitj and on or before the Monduy m the week next before the 
itilownTrthr feffions, otherwife the notice to be deemed infufficient; 

to rly Whoind ^<2/^ refpiUd 

fl/ipea/f, unltfs, &c. That on Tuefday tl^e 5th of July 
thU Court will notice of trial of the appeal was ferved on the refpondents 
muk\o Uirscf* at ^ o’clock in the morning, dated the day before, being 
JontinuancM ** fignaturcs of the pariih officers could be 

apJelL”**** obtained. That the ufual notice theretofore required 
|n f^cb cafes in this and the pei^hbouring counties 

wa^ 
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was given in this cafe. That the appellant's attor- 
liey attended the Midfummer feflions on Tuefday the 12th 
of Julyt and on the next day the appeal was called on, 
when the refpondents objected that the notice had not 
been given in time. That the appellants then applied to 
the Court for an adjournment under the circumdances, 
offering to pay the cods of the day; but the Court re- 
fufed it, thinking they had no power to do fo. Affidavits 
were alfo read in anfwer to this rule, alleging that the 
new order of pra£lice Was made at the preceding Janttm 
(try fedions held at Devizes; and that notice of it was 
immediately after promulgated in the county. That the 
appellant's attorney lived only 5 miles from Stourton^ 
though in the county of Somerfet; and that the litigating 
parifhes were very near to each other. 

GarroWf R. WilliainSf and Cij/berd^ ffiewed caufe againd 
the rule, and contended that the magidrates were the 
foie judges by the a£t of the 9 Geo, i. c, y.yl g, of what 
was rtofmahle time for giving notice of appeal; and 
having laid down a rule for regulating their difcietion, of 
which notice had been promulgated at t«o preceding 
felTions, all perfons were bound to take notice of it; and 
that the appellant'^ thinking proper to employ an attor- 
pey, who happened to live jud without the bounds of the 
county, could not differ the cafi*. The aft of the 13 & 
14 Car. 2. e. 12./ 2. fird gave the appeal to the ne»tt 
Seffions, which has been condrued to be the next poffible 
Sefllons: after which the daf. 9 Geo. 1. 7./ g. direfts 

that If it fhall appear to the judices that reafonable 
time of notice was not given, then they fhall adjourn the 
appeal to the next Quarter Seflions, and then and there 
j^nally determine the fame.*' But this only empowers the 
judice;; to make one fuch adjournment upon the ground 

Pf 
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of the want of time for the appellants to give reafonabh: 
notice of their appeal; and having once before exercifed 
that jurifdi^ion in the prcfent inftance, they had no au¬ 
thority to make a fecond adjournment on account of the 
fame default. But if they had a continuing jurifdiflioa 
in that refpefl; yet as it could only be legally exercifed 
if the juftices were of opinion that in fa£l there had not 
been fufEcient time before the SefEons to give rea- 
fonable notice of appeal to the refpondent parifh, and 
they being of opinion that reafonable notice might have 
been, but had not*been given in the particular cafe, the 
queflion was thereby concluded, and this Court will not 
interfere to control that judgment. 

*the Attorney-Ccitcraly Jekyll^ and Grant, in fupport of 
the rule, were flopped. 

Lord Ellfnborough C. J. The magiflrates cer¬ 
tainly had a difcretion to exercife with refpedl to what 
was reafonable time for giving the notice of appeal; but 
we have alfo a kind of vifitatorial jiirifdidion over 
them, in the exercife of fuch a difcretionary power; and 
we think that in this cafe they have not exercifed that 
difcretion in a way that we ought to give effect to; but 
that we ought to interfere and corre£l it. Here it ap¬ 
peared that a new rule of praflice with refpe£^ to giving 
notice had been recently made by the SefTions, of which 
the appellant’s attorney had no knowledge, but he con¬ 
formed htmfelf to the former pra£lice; and, under thefe 
ctrcumilances, it would be too much to conclude the ap¬ 
pellants from having their caf: heard. 

Per Curiamt Rule abfolute («). 

(tf) Though by the Aat. 13 te 14 2. e is. the appeal was to be 

lodged at the ntxt Quarter Sellions, yet when it was fo lodged, the jullices 
iC/ght have adjourned it toties quotics the puipoib e^ juftice required. 
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Vide the cafe of The /Tifj v. Lun ly PauJJff a Se,' 6o;« And there !t 
nothing in the flat. 9 C. t. to reArain tluir general power in thi> refpc 3 » 
hue rather to compel tlie adjournment in the firA InAicce where reafon- 
able notice hab not been given. Vjde The Kipg v. Tbe 'J»fiu,n ^'Bucking- 
hairft>,rt, 3 Eajtf jjx. and The Ktrg v. Tbt ‘JuJIua ef Sbi rfjbtre, (by OuAake 
printed Stiiffotdflnrtf) 7 Eajit 549. 


Butler againjt Brustifiei.d. 

j^J’ARRTAT (hewed caufe againft a rule for fetting 
afide an execution executed pending a writ of 
error: and the quediun was whether bail in error (which 
had not been put in) were necclTary f It was an a€lion 
of debt upon a bond conditioned for payment of iiooA 
at a certain day, and alfo for performing all covenants 
in a mortgage deed of even date with the bond ; and he 
lited DiJhorJet v. Horftyy 2 Stra. 959., where the condi¬ 
tion of the bond was for the payment of money on fuch 
a day, iti/ig the fime fttm mentiomd iti certnn indenlurtr 
of fuch a date ; which latter words it was contended by 
the plaintilF in error excufed him from giving bail, bc- 
caufe the words of the ftat. 3 J. i. r. S. are bonds fr 
payment of money only \ and that was a bond for perform¬ 
ance of covenants: but the Court held that bail was ne- 
ceiTary*, the material part of the condition being the pay¬ 
ment of the money; and the other words being only 
added to (hew that they were only different fecurities for 
the fame debt. 


Lord Ellenborough C. J* There the bond was con« 
ditioned for payment of money only; but this is for per¬ 
forming all the covenants in the mortgage deed, amongft 
which there may be many covenants be(ides that for the 
payment of the money. 

Per Curiam^ Rule abfolute (a). 
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The King agdinfi HubSakd. 

'jpFlE defendant was in cudody upon an attachment 
for non-payment of a fum under 20/. found due by 
an award, which had been made a rule of Court; and 
Peake had obtained a rule for his difcharge by virtue of 
the dat. 48Gr9. 3. r. 123>, and cited Rex v. Stokes {a)^ 
where one in cudody on an attachment for non-payment 
of cods under the Aat. 5 Be 6 IV. ^ M. c. n.f, 2* was 
difeharged under the Lord^s A. 6 t 32 Geo. 2. c. 28.13., 
which extended relief to perfons charged in execution for 
any fum not exceeding 100/. This rule was now re¬ 
dded by 'Jervis and Dampier^ on the ground that the 
a£l in quedion was worded differently from the Lord's 
A£t, and was confined to relieve prlfoners in execution 
upon anyjuclgnicnf* for any debt or damages not exceed¬ 
ing 204 &c. And, on adverting to the words of the da- 
tute, Tke Court were of opinion that it only extended to 
perfons in execution on judgmentoi and difeharged tire 
rule. 

(<i) Cczif) 136. 


END OX- MlCHAULMAS TJEKM. 
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Court of king’s bench, 
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Hilary Term, 

In the Forty*ninth Year of the Reign of George III. 


Wright, Clerk, againft SwiyTHiEs, Clerk. 


^an. 2.,tht 


I 

nPHis was an aflion brought by the prefent re£lor of where fuccef* 
5 r. Michael's^ Colchejlcft againft his prcdeceflbr, to brcVin^^rfrlf.^ 
recover dimages for dilapidations of the re£lory-houfe, 'i®'* 
and other buildings deferibed. The declaration ftated, m an 

® I . n« r 1 atlion for dila- 

as ufual, the ftifin by the plairitiflF of the redory pidations 
and premifes, and that the latter were in a ruinous ftate. prtlen't^^iVn^ 
The defendant let judgment go by default as to the 
redory-houfe, and pleaded not guilty as to the nfidue 
of the grievance complained of. The property in dif' theijuieimd 
pate, conGfting originally of a dwelling-houfe, a ftable, doVcca,Vnwe 

• tliefta .9^.'® «. 

e 36. and thatro conveyance wia enrolled according to the ill Te^lton of tluc aA, nor any 
difpolition of it made to any college, &.c. according to tlic. 401 fedlion, held that no | rc- 
fumpUon could be made of any fuch conveyance cnrollw*!, (w uh if it exilt^d ilc party 
might have fhewn,) and confcquently that the reAoi had no title to tlie 1 ind , »<, the (latute 
avoids all other grants, &c. in full for any chaiitabfe ufe made orliei wife thin is thereby 
dircCled. although in fad it,app^ared that one of tliofe dcvifees was the then r.ttoi, and that 
the title to the redory was lu Sa/ul C^legi^ Oxftrdt 

VoL. X. £ e ilaughtcr- 
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j8a0. 


WmeHT, 

Clerk» 


Smythki, 

Clerk. 


lIaugliter<houfe( and other premifes, appeared at thejtrlai 
to have been deviled by one Charles Saunders of Ceiehejltrt 
by will dated the 2d of Augujl 1754, in the’foliowing words: 
«I give and devife all that capital melTuage or dwelling- 
houfe, with the (lablci llaughter-houfe, yards, garden, and 
other appurtenancec, now in the occupation of me and S.N. 
unto my friends G. Wiggc^ C. Gray Efq. and the Rev. G. 
KiUfyt all of Cohhcflery their heirs and afligns for ever 
having before given an cftate for life in the premifes to 
his wife. The tenant for life and the three devifeesin fee 
were proved to be dead. No trufl: was declared, nor any 
thing elfe contained in the will which could afFetfl thefe 
premifes, nor any redduary devife. But it appeared that 
Kilbyt one of the devifees, was xeCtor of this parifli, and 
that he and all his fucceiTors, by connivance of the truf- 
tees, h\d let the premifes to tenants for their own benefit* 
The advowfon is in JBaliol Col/egep Oxford. On thefe 
Macdonald C. B. was inclined againil the plaintilF^s 
right to recover the damages for the dilapidation of the 
buildings in difpute} conlldering that though from the 
length of time that the fucceffive redlors had been in t^ie 
receipt of the rents of thefe premifes, it v/ould have been 
prefumed, had nothing appeared to the contrary, that the 
property had been acquired to the redory by fome legal 
means s yet as the manner in which it had originally been 
acquired was Ihewn, it appeared that the fee was either 
in the heir of the furviving joinMenant, or in the devifee 
or alienee of fuch furvivor; or in the heir at law or de¬ 
vifee of the teftator, if the devife were void as being 
made collulively to evade the (latute of mortmain. How¬ 
ever, the learned Judge permitted the inquiry to proceed 
as to the amount of thefe dilapidations, and a verdifl; was 
found for the plaintiff for 150/. the eftimated amount of 

7' tlis 
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the dilapidation of the re(^ory>houfe; and leave was 
given to the plaintiff's counfel to move to add a further 
fum of , being the amount of the dilapidation in 
refpefl to the premifes in queftion, if the Court fhould be 
of opinion that he was entitled to recover for thofe. 


1808. 


Whisht* 

Clerk. 

agaimp 

Smythiii. 

Clerk. 


^o)an accordingly applied for a rule for that purpofe in 
lall Michaelmas term, and dated the obje£lion made at 
the trial on the part of the defendant, as to the premifes 
in difpute; that this a void devife within the 
ftatutes of mortmain : to which It was anfwercd that as 
the re^lory belonged to Baliol Ccllcj^ej it was within the 
faving of the 4th h^dUon of the Hat. 9 Geo, 2. c, 36, 
which confirms difpofitions of lands, &c. in trod for 
either of the two nniverfitles or the colleges thereof: for 
which the Aitorney-Geticral v.Tancnd (<i) was cited. And it 
was contended that as the fuccedive rcidors of the parifli 
for above 50 years pad had had poflcifion of thefe pre¬ 
mifes, a conveyance, if nectlTiry, would be prefamed 
from the trudees to the ufe of the college ; and that the 
plaintiff, the prefent re£tor* could not be fuppofed to be 
in poffeffion of the title deeds of his patrons, fo as to 
produce them in evidence. And he referred to Griffn v. 
Stanhpe [h)t where it was faid in argument, and not de¬ 
nied, that if a parfon fhew that for 200 years certain land 
was parcel of his glebe, it is not therefore of neceflity 
that the other (hould produce a confirmation from the 
patron and ordinary; for the continuance of the pofTef# 
fion makes it intendible to be according fo law at the 
time it was made.** So in Crimes v* Smith (e), though 
the original indrument of impropriation of a vicarage 

(a) {h) Cro.ytfc.45S, (rj £r/. 4« 

Xe 9 


anno 
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anno 22 Ed. 4.* with condition that it (hould be en¬ 
dowed} was (hewn by the defendant, and that it never 
had been endowed, and therefore the impropriation was 
void; yet as during all the time a vicar had been pre- 
Tented, admitted, iiillituted and indu£fced, as one right¬ 
fully endowed, it was refulved by all the Court that it 
(hould be prefumed that the vicarage in rerpe£^ of con¬ 
tinuance was lawfully endowed. 

. * 

Garrow and Marryat now (hewed ckufe} and referred 
(hortly to the learned Judge’s report, as deciltve of the 
queftion ; the devifs being abfolute upon the face of it, 
and no proof of any conveyance enrolled having been 
made by the devifees or any of them to the redlor and 
his fuccefTors, without which no title could be derived 
to them fince the ilat. 9 Geo. 2. c. 36. f. i. and which. 
If it exifted, the plaintiff had neceflarily the means of 
(hewing. And that in the abfence of fuch proof, the 
title being (hew'n Co be out of the rectors Time the (la- 
tucc, no prefumption could be made in their favour in 
exprefs contradi^ion to the proviHons of the a6f. 

Court (in the abfence of I^ord EAlenbot aitgh, who 
was til) were clearly of this opinion; and Shephetd Seijt., 
who was to have fupported the rule, yielded to that 
opinion, without arguing the cafe. 


I Sop. 


Wbicht, 
Ckrk, 
agautft 
SmY TKIKI, 
Cleik. 


Rule difeharged. 
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Spurrur againji Vale. 

2 N debt for tbc penalty of 5/ given by the Hats. 3 G. i. 

f. 11. and 5 & 9 Ann. for ufing a gun and dog for 
killing game, it was proved at the tri il that the defend¬ 
ant (hot a pheafant on the ift Oclokr 1807 in Birch- 
hanger manor; that he a<Sled as a gardener, and lived in 
a houfe belonging to Mrs. Hi^huff. On the part of the 
defendant a regular deputation was proved from iVew 
College in Oxford^ dated iBth of March i8oj, and under 
their feal, appointing him their gamekeeper for Birch- 
hanger manor, in the ufu^l form, to kill game for their 
ufe. In anfwer to which it was obj. (fled, on the part of 
the plaintiff, that the defendant was not, according to the 
requifition of the flatute, truly and properly a fervantof 
the lord of the manor.” But the Ld. Chief Baron, before 
whom the caufe was, tried in overruled the objec¬ 

tion ; confidering that if the words “ truly and properly a 
fcrvant** were to be conftrued to mean “ domejhc fervant,” 
coVporations or individual lords of manors, having no do¬ 
micile there to which their garni keeper could be attached, 
would in many inft mces be deprived of the beneiit of 
appointing fuch perfons; and that the bona fide appoint¬ 
ment of the defendant, as gamekeeper of a diftant manor 
belonging to the college, fatisfied the ftatute. It was next 
contended, that in order to prote£l the defendant, it was 
neceflary that he (liould take and kill game for the foie 
ufe and immediate benefit of the lord. But, fuppofing 
that to be necefiary, the learned Judge was of opinion 
that a gamekeeper regularly appointed, proved fimply to 
have taken or killed game, was to be prefumed to have fo 

E e 3 done 


1809. 


Jan. i4th. 

In (Itht for a 
pir.alt), under 
the game 
if the Ue/tndant 
fliew 1 deputa¬ 
tion as gi ne- 
kbcper ot the 
m iiior from the 
loi I, it may be 
pitfum^d, if 
nothing ippear 
to the coiitraiy, 
t'nt lilt *;inie 
killed by him 
there was for, 
the ufe of the 
loid under the 
A. 3 fi. l.C, 11. 
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1809. 

SrvtftixE 

agnnfi 

VdLJS. 


dorie according to iauTj (erpeclally in an a£iion on a penal 
llatute,) until the contrary were proved: and there being 
no evidence in this cafe, that the defendant was killing 
game for the ufe of any perfon other than the lord of the 
manor, he advifed the jury to find a verdict for the de> 
fendant; which they did accordingly. 

In lad Michaelmas term it was moved to fet the vcrdi£l: 
alide, on the ground of a mifdlreflion in law; there being 
no evidence tint the defendant, who was admitted not to 
be qualified fuo jure, was either truly and proper^ a 
fervant of the lord,** or “ a perfon immediately employed 
and appointed to take and kill the game for the foie ufe or 
benefit of the lord.” And the cafe of Regers v. Carter {a) 
was referred to; where, though it was held that a lord of a 
manor might appoint an unqualified perfon, not a menial 
fervant of his, to kill game; yet it feemed to be underdood 
that the deputation mud be confined to killing game for 
the lord’s own immediate ufe: and though fuch a perfon 
was held to be proteided from having his gun feized even 
off the manor; yet it was coiifidered that he was liable to 
the penalty of killing game out of the bounds of his de¬ 
putation. So here, it was necedary for the defendant to 
{hew that the game was killed for the ufe of the college 
by which he was deputed j without which he fubjedled 
himfelf to the penalty. 


In this term Shepherd and Burrough were to have 
{hewn caufe againd the rule j and Garrow and Marr^at 
were heard in fupport of it. But 


7 he Court (in the abfence of Lord Ellenhorough who 
was ill) faid, that the defendant having been deputed 

(a) t WtlJ. 387 390. 

gamekeeper 
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gumekeeper by the lord of the manori it might be pre¬ 
fumed that the game was killed for the ufe of die lord, if 
fiothing appeared iti evidence to the contrary. 

Rule difcharged. 


Bowden agahji Vaugfian. 

^HIS was an action upon a policy of infurance on 
goods at and from Lijbon to London. Previous to the 
e/fc£ting of the infurance a letter had been received by 
the plaintiff from his correfpondcnt, dated Lijbon^ 27th 
of OSlober 1807, in which the writer advifes him that he 
had configned to him 182S hides by the Almiranie Nef/oUf 
which were to be infured ; dating that (he was a Porta- 
gueft (hip, and would fail in a ftw da^i. This letter was 
not (hewn to the underwriters at the time of fubferibing 
tiic policy j but the broker reprefented that theJhip was to 
Jail in a ftw d.iys : and he faid upon his examination at 
the trial at Guildhall^ that if it had been reprefented that 
the (hip was not to fail in lefsthan a month, the infurance 
could not have been c(Fe£led; the French army marching 
to the attack of Portugal being then daily expe^ed at 
Lijbon. There was no doubt, therefore, of the materiality 
of the reprefentation : and in fa£f the vcffel did not fail 
till the 29th of NovembeKf and was flopped by the enemy 
on the 3Cth before (he left the Tagus. Lord Ellenborough 
C. J. left the cafe to the jury; advifing them to confider 
that the perfon by whom the reprefentation was made 
w'as the owner of goods^ who could only fpeak of the fail¬ 
ing of the velTel from probable expectation ; and that if 
fuch reprefentation ware made bona fide, it (hould not 
conclude him. And the jury, being of opinion that the 

E c 4 repre- 


415 

180S. 

Spi/kriik 

again/! 

VAtk. 


'Jan. ijth, 

A reprerenta* 
tion to the un« 
rferwriters at 
the time of ef- 
fcdling a po- 
iii-y by the own> 
er of gsodt on 
lH)jr(t a fhip, 
uS to the time of 
her failing, be» 
ing made bonil 
hiie upon pro- 
buhk expcdla- 
tioii, cioc» not 
conclude him. 
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' 1809. 

Bowpfn 

a^ainji 

VAUfauaN. 


reprefentation had been made bona fide on probable cx- 
pe£lationi found a verdid for the plaintiiF. 

Park now moved for a new trial, on the ground that 
no fuch difl:in£lion appeared in any of the cafes, between 
a r^prefentation as to the time of failing made by the 
ois ner of the goods,and one made by the ihip owner; and 
that the efiedt of it with refpecl to the underwriter was 
the fame, whether it proceeded from the one or the other. 
But 


The Court were of the fame opinion with the Lord 
Chief Jufiice at the trial, that a reprefentation as to the 
time of the (hip's failing, made by the owner of goods on 
board, mud from the nature of the thing be confidered 
only as a probable expeflation, he having no control over 
the event. 

Rule refufed. 


Jan »5th. 


Robertson and Another againft Liddell Bart, 


After verdift for 
the defendant, 
and a new trial 
awarded upon 
a queftion of 
law, without 
an} thing faid 
ab to cofis , and 
infttad of pro* 


principal point in this cafe having been decided 
with the plaintiiFs in laft EaJIer j;erm (<3), a queftion 
now arofe as to the cofts , on which the lads were, that 
the defendant had obtained a verdid at the trial, and the 
Court afterwards granted a rule for a new trial upon the 


ceeding to a fe- matter of law; but infiead ol proceeding to trial a fecond 

eond tiidl, the ” 

parties agree to time, It was agreed to put the fads into the (hape of a 

Rate the lafts „ . , - ... , . , 

fpet-iaily as if fpecial cafe ; which was done accordingly: and after ar- 

»t*th*c'tna'ron gument, the poftea was awarded to be delivered to the 

which thepoftea 

lii aftcrwatdb oelivered to the plaintiffa; they are entitled to the colit of the firll trial. 


(a) Ant$, 9 vol. 4S7. 


plain tifis. 
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plaintiffs. And nothing having been faid as to cofts in 
the rule for the new trial, the matter had taxed cofts for 
the plaintiff, as if the fpecijl cafe had been originally re- 
ferved at the fir ft trial. On which a rule nifi was obtained 
byHul/ock for the matter to review his taxation} contend¬ 
ing that in no event could the defendant who had obtained 
a verdittt be liable to the cods of the firtt trial; for the 
plaintiffs could not be in a better condition than if they 
had fucceeded upon a new trial; in which event, accord¬ 
ing to Mafon V. Skurray (a), and Haniey v. Smith (^), they 
would not have been entitled to the cofts of the firfl; 
trial. 


417 

1809. 

RoBKtTtair 

againfi 

LlDOttln 


Carr oppofed the rule. And 

t 

The Court approved of the matter’s taxation ; faying, 
that the defendant had no caufe to complain j for being 
in the wrong, he had only the cofts of one trial to pay; 
whereas if the caufe had gone down to trial a fecond 
time, he would have had bis own cofts of the firft trial to 
have paid, and all the cofts of the fecond trial, which 
would have be^^n decided againft him. That if he had 
conceded any favour to the plaintid^ in agreeing to the 
fpecial cafe, inftead of going to trial the fecond time, he 
ihould have made his bargain with them about the cofts 
at the time of fuch agreement. 

Rule difeharged* 


(a) B.R. T. zoG. 3. Hitllukt 395. 


{t) 3 •Ttrm Rtp. 307. 
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l$oB. 


Thomason, lointly with Hi pgip, P£arson, and 
Hodges, Affignecs, under feparate Commir* 
fions, of Underhill and Cues r, Bankrupts, 
againjl Frere and Others. 


Two of three 
partners, afteA. 
intt, bui without 
auti oiity, to 
him! the him by 
<Icec>, afTiencd a 
debt due to 
them fiom a 
ccirefpondint 
abroad, without 
his privity, to 
a creditor at 
home, and af¬ 
terwards hy di- 
reOion of fucb 
correfpondent 
drew a hill of 
cxchanire in the 
name of the 
firm up n Ins 
agent here, 
which was ac¬ 
cepted, payable 
to their own 
order lor the 
amount of the 
debt, and then 
the two part¬ 
ners, having m 
the mem time 
committed a£ls 


^J^HOAIASONf Umkrhtllf and Guejl were partners m 
trade at Btrmtngham\ to whont the defendants, 

f 

bankers at tlie fame place, advanced money from time to 
time. On the ill of June 1807 balance duo to the 
defendants was 1800/., which was afterwards increafed; 
and Thotnafotiy being then relident at Copenhagen^ where 
he has ever fince continued, the defendants applied for 
fecurity tp Underhill and Guejl ; who thereupon by deed 
of that date, executed by them only^ and without any 
authority from Thomnfon^ but purporting to bind him 
alfo, alligned to the defendants certain fcheduled debts 
due to the firm of Thomafon^ Underhill^ and Guejlf and 
amongll' others a debt for 1450/. (the fum now in dif- 
pute) from Gamble and Co. in Amerua, On the 3d of 
Odtoher 1807 Underhill and Guejl received a letter of ad¬ 
vice addrefied to their firm from Gamble Co (who were 
ignorant of this ilTignment) deliring them to draw a bill on 


Gamble and Co.’s agents Dunlop and Co. in London for the 
amount of their debt of 1450/.; which bill was accord¬ 
ingly drawn at two months, and was accepted by Dunlop 


of bankrupt 
cy,indoiredruch 
bill to the ere* 
ditor ut the fii m 
in part fatishc- 
ti«n of his debt, 
and afrei wards 

fepante com iiifTiona were fued out againft the two partners, who were dedareij bank¬ 
rupts, and their cfF dsalTiga^; the other partner being all the time abroad. Held, ill, 
that by fuch indorf ment of the bill hy the two, after aAs of bankruptcy committed by them, 
though before the lommifllons ilTued, nothing pafTii to the creditor, for the bankiupc 
partners had by rel ition ceifed at the time of fuch indoifcment to have any control ovei the 
joint flock as partn-rs, snd therefore could not binr' ciih r the propeity of thiir affigners or 
of their fohei t paitntr *adly,lhat the folvent partner might join with the alTignees of the 
other two in mtintanungan adion for rtioney had and received to recover back framthc etc* 
ditor the amount of the bill received by him from the acceptor 3cily, i h it fuch creditor 
conlrl not fet otf a aieiter demand which i c had upon the joint fiim, (iiouj 1 lepicfeiitcd by 
t.i. ditfeicnt plaiiuifli. 

ami 
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And Co. on the 8th of OBoher^ and returned to Underhill 
and Gueftzt Birmingham; and on the iith Gueji^ with 
the alTent of UndtrhilU indorfed and delivered it over to 
the defendants^ who had applied for it, and they received 
payment of it on the 6th of December, On the yih of 
OBober 1807 Underhill and Guejl committed a£l8 of bank¬ 
ruptcy ; on the 19th feparate commiilions of bankrupt 
were taken out againd them} and on the 26th they were 
declared bankrupts^ and the plaintiffs {Hipgipt Pearfin^ 
and Hodges) were chofen their refpe^f ive afllgnees. And 
thofe afhgnecs joined with Thomafon^ the remaining fol* 
vent partner, to bring this a£lion for money had and re- 
(:eived, in order to recover back the faid fum of 1450/. fo 
paid to the defendants by Underhill and Gue^ after their 
bankruptcy, by virtue of the deed of afTignmcnt executed 
before by thofe two partners for themfelves and their ab- 
fent partner Thomafon. And it further appeared that at the 
time of the bankruptcy, and at the trial of this caufe, the 
partnerfhip firm of Thomafon^ Underhill^ and Gtteji was 
indebted to the defendants in a larger amount than 1450/. 
for which this action was brought. Under thefe circum- 
(lances, Grofe J., before whom the caufe was tried at 
Warwick^ principally on the confideration that the part- 
nerfliip firm of Thomafon, Underhillt and Gtteji^ whole in- 
terefis were reprefented by the refpe£live plaintiffs, was 
indebted to the defendants in a larger fum than that 
fought to be recovered, nonfuited the plaintiffs. Where¬ 
upon a rule nifi was obtained in the lad term for fetting 
afide the nonfuit, and for a new trial. 

It was now agreed on all hands, that Underhill and 
Guefl had no authority to bind their abfent partner 
Thomafon by deed ; and that the bill having been indorfed 
and delivered to the defendants by the bankrupt partners, 

after 
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i8o9> 


TmiMAsOM 

m\A 

and Others 

FtESK. 


after aQs of bankruptcy committed by them) would not 
bind tlieir afligneeS) whofe title would relate back, fo as 
to aiTe£l the [hares of the two bankrupts. The remain- 
ing quedions were then refolvcd into thefe ; firft, whether 
the payment of a partnerftiip debt made by the two part¬ 
ners after afls of bankruptcy committed by them, but 
before any commllfion ifTuid thereon, would bind the 
folvent partner abroad: and if not, 2dly, whether this 
aiStion brought in the joint names of the folvent partner 
and the afiic;n'’e^ of the others to recover the w'holc could 
be maintained, when, as againd Thomafon at lead, the 
defendants were entitled to retain this money; and when 
the firm of ^homnfon^ XJndulill^ and Guejl^ which dill (it 
was faid) remained folvent, and was reprefented by the 
feveril plaintiffs in this action, was now indebted to the* 
defendants in more money than was fought to be reco¬ 
vered from them. 


C.lnrke and Reader now oppofed the rule. As to the 
fird point; a fecrct aft of bankruptcy, committed by one 
or more of feveral partners, however it may by relation > 
deved the bankrupts of their property, as between them 
and their particular creditors, whofe intereds alone are 
regarded by the bankrupt laws, cannot operate as a dif- 
folution of the partnerfliip with refpeft to third perfons 
dealing with the whole firm as folvent, until the public 
declaiation of the bankruptcy by the commillioners, and 
their affignment of the edate and effefis of the bankrupt 
partners. In ^mtth v. Stokes {a) Lord Kenyon faid, It was 
not the afl of bankruptcy alo.ie (by one of two partners) 
that diflblved the joint tenancy, but the a£): of bankruptcy 
followed up by the commiffion and affignment. And 


\ 


{e) 1 Fajlt 363. 


there- 
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therefore the indorfement and deliverjr of the bill in 
queilion, part of the partnerfliip fund, made to the de¬ 
fendants by Gue^ and Underhillt before fuch declaration 
and alTignment, though after of bankruptcy commit¬ 
ted by them, bound Thomafon their folvent partner; they 
appearing at that time in tbe eyes of the world as his 
partners, and as ading with his authority, and the credi¬ 
tors who dealt with them as partners having no notice of 
any thing done to di^olve the partnerfhip. It is clear that 
after the a(Sls of bankruptcy committed by the two, they 
would have been the agents of the other for the purpofe 
of receiving payment of a debt due to the partnerfhip ; 
and by the fame rule they mufl be taken as his accredited 
agents to pay out of his funds that which was juflly due 
from him to the defendants. 2dly, If this were a good 
payment with refpedl: to out of the plaintiffs, they cannot 
recover in a joint a£lion, in which they mufl; effablifh the 
right of all to recover the wliole of chat wliich is owing 
to alL A joint aflion cannot be maintained by thefe par¬ 
ties without affirming and fliewing that it is a partnerjljip 
demand} and then it muit be admitted, that as againlf 
the partnerfhip the defendants have a greater demand. 
The joint property of the partners is liable in the £rfl iti- 
flance to their joint debts, and the aflignees of the bank¬ 
rupts under feparate coinmifTions have no claim but to 
their fhares of the furplus. The firm of the three part¬ 
ners being in legal contemplation flill folvent, (no com- 
miflion having iffued againft thomafon) he has a right to 
have the partnerfhip effe6fs applied in the firfl inftance to 
the difeharge of the partnerfhip joint debts; but at any 
rate he cannot join in any a£lion to recover back his own 
fhare which he was compellable to pay at the time. In 
6 Smith 
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Smiib T. Stokes {a)t joint effe^s of two partners hadcomi 
to the defendant’s hands after an z£k of bankruptcy com-* 
mitted by one of them} and it was held that trover would 
not lie by the aflignees of the bankrupt againfl; the defend-* 
ant who claimed under the folvent partner. The fame 
point was ruled in Smith v. OHell where the joint 
property was delivered to the creditor by the folvent 
partner in payment of a joint debt. And in Smith v. 
Gffddard{c) the Court determined fhat the ailignees of 
bankrupt partners, under a joint commiflion, could not 
recover, in an action for money had and received, money 
which had been paid by a clerk in the houfe to a joint cre¬ 
ditor after the bankruptcy of one, and before the bank¬ 
ruptcy of the other partner. Then If the payment would 
have been good as to the (hare of the partner who wag, 
folvent at the time, though he had afterwards become 
bankrupt, a fortiori if ht continue folvent it mud be bind¬ 
ing upon him. But further, the deed of aflignment, though 
void againd Thomafon^ would be binding in equity upon 
Underhill and Guejl, who executed it before their bank¬ 
ruptcy ; and therefore, conhdering the bill as indorfed 
afterwards by virtue of the prior aflignment, the afTignees 
of the bankrupts danding in thtir place cannot maintain 
this equitable adion to recover back even their two 
thirds. 

Vaughan Serjt., Rough Serjt., Morice, and Abbottf in 
fupport of the rule, upon the fird point, argued) that the 
partncrlhip was diflblved by the ads of bankruptcy «om- 
mitted by two of the partners, followed up by the fub- 
fequent commiflions and aflignments, as from the time of 

(e) 3 5^ Putt. 465. 

fueh 


(«) 1 Eaflt 363. 


(i) Ib. 36 t. 
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fiiCh a£l8 of bankruptcyi by neceiTary operation of hir 
vefting the property of the bankrupt partders in the af- 
fignees by relation back. And if the partnerfliip were 
dilToIved at that period > then no a€l; done by XJnderlnll 
and Gutji coaid bind Thotnafan ; but the indorfement and 
delivery of the bill to the defendants, made by the two 
partners after their bankruptcy, was the fame as if done 
by mere ftrangers, both as againd Thomafan who was 
never bound at aU by the deed, and as againd their 
aiCgnees who had acquired a legal right to the debt due 
from Gamble and Co. before the acceptance and delivery 
over of their bill to the bankrupts, and confequently be- 
fore the indorfement of it to the defendants. Gamble 
and Co. were no parties to the adignment of their debt 
^to the defendants by the two partners before their bank¬ 
ruptcy, and were not therefore bound even in equity by 
that adignment; nor could Underhill and Guejl after their 
bankruptcy dimtnifli their own funds, except by fuch 
payments in the ordinary courfe of trade as are protected 
by the flat. i^Geo, 2. c. 32. within which this cannot be 
ranged. All the cafes died, to which may be added 
Fox V. Hanbury (a), were difpodtions of the joint effefts 
made by a folverit partner. If a trader cannot difpofe of 
his eftate after an ad; of bankruptcy, as againd his own 
adignees under a fubfequent commidion, becaufe he was 
thereby deveded of all property therein at the time by 
relation; the fame reafon mud preclude him from dif- 
pofing of the property of tbofe who were in partnerfhip 
with him, of which he mud be equally deveded. ] 2 Mod^ 
44<5. Then, adly, As to the form of the adion; if The- 
tnafon wete not bound by the deed executed by his part¬ 
ners without his authority before the bankruptcy, nor by 
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their indorfement and deliterjrof the'biJl after their bank* 
foptcjr to the 'defendants} and if the Operation tif the 
bankrupt laws be to clothe the affignees of the bankrupts 
with all their rights as from the time of the a£f of batilc^ 
ruptcy; the money which was due to the partnerfhip mu(t 
neceflarily be confidered as having been received by the de^ 
fendants to the ufe of the folvent partner and the aifignees 
of the other twojand confequently they may join in fuing 
for it. In what proportion the money, when received, is to 
be divided, or how it is to be applied, can form no qnef- 
tions at law. It will certainly be applicable in the firft 
inftance to the payment of the joint creditors, and 
'Thomafon will not be entitled to any part of it unlefs 
there be a furplus after thofe debts are fatisfied. The 
ftatutes of fet^olT do not apply to a cai'e of this kind, 
where a payment has been made by bankrupts after au 
zGt of bankruptcy ; and if the defendants be not entitled 
to fet off agaiiiff all the plaintiffi;, they cannot feC off 
againft; any. In Dkkfon v. Evans (o), the defendant, in 
an a£lion by the aflignees of a bankrupt for a debt due to 
the bankrupt’s ellate, was not allowed to fet off cjOi notes 
iffued by the bankrupt payable to bearer, bearing date 
before the bankruptcy, without (hewing that they came to 
his hands before that event; for afterwards the bankrupt 
could not bind his effate; by the fame rule he cannot 
pafs any property in a bill by indorfement after an a£b of 
bankruptcy. In Riddutv, Brough {b) it was held that i 
debt due from a bankrupt before his bankruptcy could 
not be fet off againff a demand accruing in the time of 
the aifignees; fuch as the receipt of money upon'the bill' 
indorfed to the defendants'after the batlkruptcf (^). ‘ 

(«) €Tem Ref. 57 . {t) Cewp* 13 ). 

(«] Vide Maf’JkVi-Cbfmiers, % Stree. 1254. 


Grose 
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Cross J. (a). It ftruck me st the trisl that the de« 
.fendant^ to whom the firm of Tbomc^9n%Vnderbiil^ and 
Ou^f re|Mrefented by the feveral plaintiffs in this adlion» 
Was indebted in more money upon the balance of ac¬ 
counts than was fought to be recovered againfl: them in 
this a^ioOf had a right to fet off their demand; but 
from the arguments which have been adduced 1 now 
think that if the contrary be not eiiablUhed, it is at ieaff 
rendered fo doubtful that there ought to be a new triaft 
in order to have the cafe more fully heardi and the quef- 
tions, which are of confequencci more difiin£lly brought 
before the Court^ either upon a fpecial verdi£l or a cafe 
referred. 


1809. 

TaOMASOfr 
and Hiaoir 
aod Others 

Fails. 


Le Blanc J; I agree that the caufe Ihould go to a 
new trial. It requires further time and attention to fe- 
parate the h€ts and the law; and if the defendants be fo 
advifed they may apply for a fpecial verdi£i. As to the 
form of the a^ion 1 have no doubt: two out of three 
partners commit feparate a£U of bankruptcy* and from 
that time the parterihip property is by operation of law 
Tefted in the aflignees of Underbiilf and in the afiigneet 
of Gu^p and in Thmafon the other partner. After (he 
a^s of > bankruptcy committed by Underhill and Gu^p 
followed up as they were by cotnmilfions and aflignments» 
they ceafed to have any control or difpofition over the 
joint prcqperty; and therefore their indorfement of the 
bill to tho defendants! after fuch a£Is of bankruptcy, was 
made by perfona having no authority to difpofe in that 
manner of the paitoerihip fund or property; and the pre- 
lent plaintiflk, in whom by operation of law the whole pro- 


(1) Lord ElUnkpntgh C. J. wu indifp^bd ind ib'dit 

VoL»X. Ff ptrty 
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petty was veiled from that tiinc, are enthted-to recover 
back the money received on the bill as money received to 
the ufe of Thomafin and od the rerpe^ive aiSgnees. And 
then the quellion is, Whether the defendants can fet off 
a demand which they hkve upon the three partners to a 
greater amount, againR the claim for this money which 
was received by the defend mts, not to the ufe of thofe 
partners, but to the ufe of Thomafon and of the feveral 
ailignecs of Utiderhill and Gtieji t It appears to me at pre- 
fent that they cannot fet it off i but the cafe (hould go to 
another trial in order to have it more folemnly confidered. 


Batlet J. I am of the fame opinion. The defend* 
ants claim to retain this money under an indorfemenc, by 
Gue^ after his bankruptcy, of this bill which was drawn 
before by the firm on the correfpondents of Gamble and 
Co. for a partnerlhip debt. And 1 take it to be now clear 
that where one of feveral partners commits an a£l of 
bankruptcy, which is afterwards followed up by a com- 
midion and alHgnment, he has ho longer any property in 
the pkrtnerlhip effedls, but the property is from the time 
of fueh a£l of bankruptcy in his aflignees by relation and 
in the folvent partners. ^Thc'cafc of Hague and Others, 
AJfignees of Anne and Ifaac Scott, v. Rollejion (a), is an ex- 
prefs authority upon this point. There one of two part¬ 
ners, after an act of bankruptcy committed by him, fent- 
to a joint creditor a bill of parcels of goods which he had 
juft before, unknown to the creditdr, depo'fited in a ware- 
houfe in his name, and who immediately after the a£l of 
bankruptcy took pofleffion of and fold the goods in part 
payment of his demand: and the other folvent partner 
having afterwards become bankrupt, the alBgnees under 


a joint 


, («) 4 * 174 . 
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a joint conimiifion againfl; both brought their ^Aion of 
trover againft the creditor, and recovered the whole 
value of the goods; On the ground that when they were 
delivered by the joint trader who had committed the firft 
of bankruptcy, he was no longer to be confidered as a 
partner fo as to bind by his ad the property of the other. 
So here, at the time of the indorfementof the bill, Under¬ 
hill and Gueft had no control over the partner (hip eflFeds; 
and the defendants could not acquire the property in the 
bill from thofe who had no control over it. That begets 
the fecond queflion, Whether if perfons wrongfully get 
polTefTion of the property of others, they can, when fued 
for it, fet o(f a prior demand upon the fam^ parties ia 
right of whom the ad ion is brought ? That mud be 
determined by reference to the ftatutes of fet-oflT: but 
thofe only apply to cafes where there are mutual debts 
and credits. Now the defendants never could have fued 
Thomafon and the aflignees of Underhill and Guejlt for 
this debt; for their demand was againd the parlnerdiip 
firm of Thomafon^ Underhill^ and Gueft, The cafe there* 
fore is not within the words, nor is it within the fpirit of 
the ads. 

* Rule abfolute. 
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Doi, on the feveral Demifes of Elizabeth Anne fredm/day, 
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Cox, and J KaV, againft Day. 




was an ejedment, feried before Lawrence], at Under a power 

' to dcimie for al 

Glouc^r, to recover certain freehold and leafehold years m poflef. 

. . t ... f m f t fion»»nd notin 

lands in the panlhes of Redmarton and Si^perion, which revtiflon.a leafe 

dated .n fad on 

the ijtb if Ftbruary rSo*, habendum from the *sth mi March next tufuing the date thereof^ if 
good if not executed and delivered till dfter the a5th of March \ tor it t^a tabes effed as a 
kale in poffeffion with reference back to the date adually expnflld. 
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1809., the defendant claimed under a leafe made hj ChafU$ 
I»oir«dem <*cccafed^ the father of JB. Jt, Ctttp who was 

entitled to recover the freehold, and Kay^ her trufiee, the 
Dav. leafehold, if the leafe made by her father were net good. 

By indentures of leafe and relcafe of the 8th and 9th 
of July 1790, in purfuance of an agreement made pre- 
vbas to the marriage of C. JV, Cox and Jnne his wife, 
the freehold premifes were limited to Charles Cox, the 
father, for life, remainder to C W. Cox, the fon, for life, 
remainder to his firft and other fons in tail, remainder to 
his daughters in tail: with a power for the tenants for 
life to demife the premifes for any term not exceeding 
21 years in polTeflion, and not in reverfion, or by way of 
future ufe.* And the leafehold, which was held under 
one of the prebendaries of Solt/bury, was conveyed to 
truftees, on truft to permit the tenants for lives to receive 
the rents, and at their requeft to make underleafes of the 
premifes in like manner. Charles Cox being dead, a leafe 
was drawn, dated the i*jth February 1802, purporting 
to be a demife from C. W* Cox to the defendant of the 
freehold and leafehold in queftion, habendum from the 2 ^tb 
of March next enfuing the date hereof, for 21 years, at the 
yearly rent of 800/. .* bu^in coiifequence of fome dilFer« 
cnce between C. Cox and the defendant, the leafe 
was not executed by C. W. Cox till the 27th of Aprtl 
1802. Whereupon the learned Judge direded the jury 
to find a verdifl for the plaintiff for the whole of the 
premifes, with liberty for the defendant to move the 
Court to confine the execuiion to the leafehold premifes 
in cafe they fliould be of opinibn that the leafe, as to the 
freehold, did not take efiefk in reverfion, or by way of 
future ufe i thinking that, as to the leafehold, the defend* 
ant had no right at law, inafmuch as at the time of 

making 



IN THE Fokty-ninth Year OP GEORGE Iir. 

making the demife the legal eftate was not in C. Cm, 
but in his truftees* 

Abbott accordingly moved in laft Michatimas term to 
have the verdi£l for the plaintifF entered for the premifes 
included in the prebendal leafe only ,; on the ground that 
the leafe of the freehold only took elTeft from the execu¬ 
tion and delivery of the deed; which being after the 25th 
of March i8o2| to which the habendum referred, the 
demife would operate from a day then paft, and not 
in reverfion or by way of future ufe: and that the words 
of the habendum, from the 25th of March next enfu- 
ing the date hereof^ would refer to the aAual date before 
mentioned, namely, the 17/^ of*February i9b2, and not 
to the day of the delivery. The inrolment of a bargain 
and fale under the ftat. 27 H. 8. e, i 6 , within fix months 
is reckoned from the date, and not from the delivery of 
the deed. Step, Touch, 22r« And though, fays Lord 
Coke {a)t where the indenture has a date, and is delivered 
after, it IhaU take effefi to pafs from the bargainer from 
the delivery; for then it became his deed ; and not from 
the date; yet the deed mull be inrolled within fix months 
after the date. And in Butler^y, Fincher {b),ht faid that 
if the leafe (which was of a freehold, habendum from the 
day of the date.) had been delivered after the firft day, it 
would clearly have been good. Then in C/ayten*s cafe {c) 
the difiindion was taken between a demife from hence¬ 
forth, which refers to the delivery of the indenture, and 
from the date, or day of the date, which lhall be taken to 
be the adlual date.. And Hedley v. Jcane (d) makes the 
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' 1809. Ian;ie diilin£lion between a releafe pf all demands until 

the moking of thcrelcafc, and until the date thereof. 

Doc ex dciB> '' 

Cox 

Dat* IT/Z/miw/ Seijt.y Puller^ and Hallf now oppofed the 
rule. This is a leafe under a power to demife in pof- 
feilion, and not In reverfion; which is to be conilrued 
ftridlly; and here the leafe upon the face of it purports 
to grant a future intereft. It is no anfwer to fay that the 
deed not. having been executed till after the 25th of 
March 1802, it did not take effedk before j for if 
the day of the delivery be conlidered in law as the 
true date> the leafe would ilill be reverGonary* as the 
habendum from the 25th of March next enfuing the date 
would thejj refer to the 25th of March 1803. \_Le 
Blanc J. That is aiTuming that the day of the date and 
the day of the execution of the leafe mean the fame thing.] 
It does not fay from the day of the date^ but from the date. 
The date of the deed is quite immaterial ^ it takes its 
efFefl only from the delivery. In Pugh v. The Duke of 
Leeds (o) Lord Mansfield faid that the date of a deed 
means the day of its delivery. So in Goddard's cafe (^). 
And if the date be to be reckoned from the delivery for 
one purpofe, it cannot be reckoned from a different time 
for another p'urpofe. The authorities cited by the plain* 
tiff’s counfel went upon the conflru^ion of the particu¬ 
lar words of the ftatute of inrolments. 

Dauncey and Ahhott contr^ were flopped. 

Gross J. (e).. We muft conftrue the words of the 
inflrument} if poffible, ut tes magis valeat quam pereat^ 

(a) Cvwp. 7ae. {b) % Rtp. 5. 

(0 Lord EUenbmugb was abfent from inili/pofltion. 


according 
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according to the rule of conftru£Iion laid down in ^ugh 
Y. The Duke of Leeds, Therefore though the leafe took 
€iFe£t to pafs the interefl: only from tl)e delivery, which 
was not till after the 25th of March next enfuing the 
date, yet the period of its commencement will then have 
reference back to the a£tu.il date; which will cure every 
obje£lion. 



Le Blanc J. This is a technical obje£lion, in order 
to give efFt£i: to which we muft infert in the inllrument 
a con{lru£tive date, which will avoid it, in the place of 
an exprefs date of the a5th of March 1802, the retaining 
of which will m;.ke it good with reference to the time 
of the actual pecutioii of the leafe on the gyth of Aptil 
in the fame year: but to put fuch a conllruflion upon it 
would be contrary to all the authorities. 


Batley J. agreed; and added that what was faid 
by Lord Mansfield in Pugh v. The Duke of Leeds 
was with reference to a cafe where the deed was deli¬ 
vered on the day of the date. 

Rule abfolute. 


Knill Williams. 


'J^HE plainti£F declared on a promiflbry note, dated 
Hereford^ ift A^d 1807, by which nine months 
after date the defendant promifed to pay to the plaintiff, 
or order, 100/., for value received for the good will of the 
leafe and trade of Mr, F. Knill deceafed ; and alfo on the 


A promifluiy 
note for 100/ 
payable to the 
plaintifF or or¬ 
der, and origin¬ 
ally expicfled to 
he ySr value re» 
edvtd generally, 
being alteied the 


next day upon 

the fuggeAion of one of the parties by the addition of the wordi/w the gtod \uill of the leafe 
eud tr^ of Mr, F,K. deceafed^ requirea a new Aamp j fuch wordc being material, and not 
having teen originally intended to be inferted and omitted by miftake. 

F f 4 common 
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common counts. At the trial before JLt Slam J. at Hire* 
fard a ftamped note was ofiered in efideiice« eontefpondx 
ing in its terms with the note in the'foitn declared on| 
but it appeared on the examioatioB of the (iibforibing 
witnefs to the note, that the words in italics were adde4 
by confent of both parties the day after the note, the body 
of which was drawn by the witnefs, had been figned and 
delivered by the defendant to the plaintiflF, without any 
new ftamp t and that the witnefs, who had drawn the 
note the day before in the prefence and under the direc* 
tion of both parties, was not inftru^^ed to iniert thof| 
words at the tine. Npr was there any evidence in the 
caufe, from whence, (as the learned Judge obferved when 
the matter way moved in th^s court,) it could have been 
left to the jury to coUedI, that it was the intention of the 
parties, at the fame time when the note was drawn, to 
have thofe words inferted: he therefore reje^ed the evi¬ 
dence i but allowed the plaintiff* to go on with his cafe to 
fee whether he could fupport his claim independent of the 
note s but he could not. And the defendant was alfo 
allowed to try whether he could impeach the conffdera- 
tion of the note *, but he failed in that. So that the quef* 
tion was at laft reduced to the validity of the note, whe¬ 
ther receivable or not fn evidence: on which the plaintiff 
was nonfuited, with liberty to move to fet affde the non-* 
fttit, and by confent to enter a verdidi; for the plaintiff for 
the amount of the note, if the Court fliould be of opintoa 
that the note was receivable in evidence* This was ac¬ 
cordingly moved in laft Mickat/mai term, and a rule 
granted for that purpofe $ agunft which 

and Puller now (hewed caufe, and contended 
that the additional words were matenali becaufe they 

confined 



IN THE VOEtt-NINTB YbAE OF GEOEGE III. 


conEned the eonfidendoii the Bo|e to the good will 
dni trsdi ij^F; KnUl | and it would hate beeii a defence 
to have fliewn that no fach confideration was giTen; and 
that if the addition were matenal, it avoided the note in 
its original date} and the former damp having done its 
ofEcCf then oi^ht to have been a new damp as for a netlr 
note t for which they cited Mejler v. Miller (a), Sownuet 
V. NuM (A), and CardwM v. Martin (e). <And they didin^ 
guiihed this from Kerfiaw v. Qen (d)» where a bill had 
been drawn by Collier on the i d of Augujl in favour of 
'dhe defendant, who indorfed it to Kerfiaw, by whom it 
was returned to the defendant on the ad, upon difcovei* 
ing that the words, ** or order,** were wanting; fo that the 
bill could not be negotiated by indorfement $ and the de¬ 
fendant referred the plaintiff to Collier^ by whom the words 
were inferred on the ad of Auguft^ and the btU returned to 
the plaintiff t and on the bill being afterwards refufed ac¬ 
ceptance, the defendant, on notice of that fa£l, inhftedl 
that it was a good bill and would be paid. There Le 
Blane J. left it to the jury upon the fadi of the defend¬ 
ant’s having immediately indorfed over the bill, and the 
other circumftances of the cafe, whether it were not the 
original intention of the parties to the bill to make it 
payable to Cox or order^ and whether thofe words had not 
been at firft omitted by mere miftake; which miftake was 
correded as foon as it was difcoyered; and upon that 
ground the verdi^l pafled. At any rate, they faid, the 
plaintiff ought to have declared on the note in its original 
ftate, and could not recover on the count ftating it as a 
note drawn with the additional words. 

(«) 4 *ftrm tup. 3SO. 1 9 Vri» 167. and s IT. J/nf. 141. 

(1) 5 *ttm s37. (0 9 ^4^1190. and 1 Qee^b> N. F. 79.' 

3 iV. A G0/. S4d. 
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Abh&tt md Lord in fupport of the rule f«d, that the 
only queftion whether the note were receivable in 
evidence: for if the alteration were immaterial,'fo at not 
to alFcdl its validity, it being (fated to be for value re* 
ceived^ the plaintiff would be entitled to recover upon one 
or other of the counts. They then infifted that the al¬ 
teration did not vary the legal effect of the note, but 
merely introduced the original confideration for which 
the note had been given; and therefore brought the cafe 
within the principle of Kerjbaiu v. CoXf which was a 
ftronger cafe than this, becaufe there the alteration varied 
the legal effe^ of the inflrument. If the (tamp affs be 
not in the way, no queftion can be made here as to the 
validity of the note between the parties on account of the 
alteration, which was made by their confent, and in con¬ 
formity to the truth of the cafe: and no obje^ion has 
ever been allowed upon the (lamp a£ls, unlefs the altera>> 
tion has been fuch as to give the note or bill a new ope¬ 
ration in fome material refpefl, fuch as the date, the 
parties, the fum, or time of payment, making it in effe& 
a different inffiument. [Lord Ellenhorough C. J. In 
Ker/haw v. Cou the addition was allowed, becaufe there 
was evidence that the added words were originally in¬ 
tended to have been inferted, and were omitted at the 
time by mere miffake; but here there was no evidence 
that the confideration for the note, though truly dated, 
was originally intended by the parties to have been in- 
ferted. Le Blanc J. The witnefs who was employed to 
draw the note faid, that it was mentioned in converfa- 
tion between the parries a* the time what the note was 
given for} but he had no diredion to draw the nqte in 
that form; but he was to draw it in the common way.jj 

It was left to hisdiferetbn to draw the note in the form 

he 
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be thought bed | but when the attention of the paftipf 
was drawn to the form of it the next the witnefs 
was defired by them. to add thofe words t which words 
defcribed the coniid^r^tion .adipitted by the witnefs to 
have been fpokeii of the day before. This wsis therefore 
fudicient evidence to have been left to the jury to find 
that fuch had been the original intention of the parties. 

Blanc J. It appeared clearly that the addition of 
the words the next day was an after>thought of one of 
the parties.3 


' * 

Kmi* 

WttitiAJvs* 


Lord Ellbnborough C. J. The nrd inclination of 
one’s mind is always to fupport an indrument where the 
tranfa£lion is fair; but when we find fo material an al¬ 
teration as this, made after the indrument has .been 
iflued, 1 do not know where we fliould dop if this could 
be fttdained. If a bond, for example, were conditioned 
for the payment of money generally, could it afterwards 
be introduced by way of recital that the money had been 
advanced out of a particular fund; which might after¬ 
wards be made ufe of as evidence for other purpofes. 
Now here the defendant Williams was originally liable on 
the note for value received generally, without fpecifying 
in what that value confided; and the effed of the altera¬ 
tion is to narrow the value from value received in general 
to the value exprefied j which I cannot fay is not a ma¬ 
terial alteration- And thi&is not like the cafe of KirJbayj 
V. Cox, where by miftake, as it appeared, the bill had not 
been drawn according to the intention of the parties at 
the time, and which was brought back the next day to the 
drawer to have the imperfed execution of it perfe^ed^ 
But this is a cafe where the note was originally drawn in 
the manner then agreed upon»and it afterwards occurred 

to 



CASES iH HILARY 'TERM 

tSop* to one of the parties that the particular account on which 
the note had been given (hould'be infeited in itj and 
* which was done the next day according to his dciire- 

WiiRXAMs. ihight have required as evidence for him againft 

the other party of the true confideration of the note $ or 
if he wilhed to reftrain its circulation at large, to put it 
upon thofe who took it to inquire whether that conddera- 
tion had exilled. The alteration was made on the fol¬ 
lowing day i and if it might have been done then, there is 
no reafon why it might not be done at any fubfequent 
time: and if in this inftance, it may be done in other 
inftances. Such an alteration therefore cannot be ad¬ 
mitted without a new ftamp. 

Gros& J. The queftion is, whether the alteration 
introduced made it a different note: if it be material, it 
$8 a different note: and it certainly is material j for it 
points out the good will and trade of F, Kntll as the par¬ 
ticular coniideration for the note, and puts the holder 
upon inquiring whether that confideration had palled. 
The obje^ion may prefs hard on the plaintiff, and^one 
cannot but be forry that the juffice of the cafe as between 
thefe parties is defeated} but the very alteration (hews 
that the parties themfelves were not fatisfied with the 
note in its original and general form, but the particulalt 
confideration was required to be pointed out. This made 
it another note, and required a new llamp $ for want of 

which, it could not be received in evidence, 

. * • * 

Le Bl4mc J. If I bad thought that there was any evi¬ 
dence on which the jury might have found that the words 
afterwards udded had been originally intended to have 
been inferted, and were omitted by miftake, I fliould cer¬ 
tainly 
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talnly have left it to them fo to find; the cafe of Kerjbavt 
V. Cox being then perfedly frefli in my mind: but accord¬ 
ing to my recollefiion of the evidence^ it was impofiible 
for them to draw that conclufion from it. The opinion 
which I delivered in Kerfiaw v. Cox can only%e fupported 
on the ground that the alteration there made in the bill 
the day after it was negotiated was merely the corre£tioa 
of a miftake made by the drawer of it, in having omitted 
the words or ordtr^ which it was intended at the time 
fhould be inferred; for the alteration there made waa a 
very material one. But there was ftrong evidence in that 
cafe to (hew that the omifiion of thofe words was by mif- 
take I for it was intended to be a negotiable note, and 
waa immediately afterwards indorfed as fuch} confider- 
ing that it had been drawn payable to order} and as foon 
as the omillion was difcovered it waa redlified by the 
proper parties. Here the alteration waa plainly an after¬ 
thought : and then it brings it to the queftion whether It 
be a material alteration} of which there is no doubt, for 
the reafoni which have been afHgned by my Lord and my 
brother. Then being a material alteration, and one made 
upon a fubfequent agreement the next day, there ought 
to have been a new ftamp. 


i8«9* 


Kfitta 

WlLllAMI. 


« 


V Batlst J. The cafe of M^try. Miller decided that 
an alteration in a material part of a bill after it has ilTued 
makes a new ftamp neceffary: and this was ^ material 
alteration i for it was evidence of a fa£l, which if neceC^ 
fary to be inquired into muft otherwife have been proved 
by difftrent erideiice. 


Rule difchargcd. 
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Jan. »7thi 


One devifes all 
bis freehold 
cftate to his 
wife during her 
natural life, 
and alfo at • 
btr diffofal 
ft afterwards to 
‘‘ leave it 10 
I whom Ihe 
<* pleafcs:” 
lield that this 
only gave her a 
power to leave 
it by will j -and 
therefore tliat a 
difpofition of it 
by feoffment in 
her lifetime was 
void. 


CASfiS IN HILARY ti&RM 


Dob, on thcDemife of Thomas TnQVL,hEVf again/t 
Thomas Thorley the Elder, and Booth. 

jN cje£lment for a mefluage and feven acres of land in 
the parifti of Dilhorn in StaffordJbirCf the leflbr of the 
plaintiff claimed as grandfon and heir at latv of John 
^horleyt who died about 21 years ago, having firil made 
his will, dated the i8th of November 1786, whereby he 
devifed to his wife Alary Thorley all his perfonal eftate, 
and likewife all his freehold eftate, dlMrmg her natural IJit 
and alfo at her dlfpofal afterwards to leave it to whom* 
foeverJhe pleafed'f and made her foie executrix. The 
defendants claimed under a feoffment from the faid Mary 
Thortey^ who is fince dead, made on the 28th of May 
1787, after the death of her hulbandj whereby, in con- 
fideratlon of 20/., fhe conveyed to her fecond Ton ^Thomas 
^horleyt the defendant, a houfe built by him upon fome 
of the land comprehended in her hufband’s will i and af¬ 
terwards made her will, dated the nth of July 1789, in 
thefe words: “ I leave to my daughter Mary Thorley all 
my freehold and perfonal eftate, goods and chattels, and 
all that I have, for her natural life; and at her death, I 
leave to my fon ^Thomas Thorley the houfe and ground 
which 1 now am poffeffed of for the care and manage¬ 
ment of my daughter Mary Thorley: and in cafe my fon 
Thomas fliould die before my daughter Mary^ then his 
eldeft fon John Thorley to take the care and management 
of the fame. 1 leave to my fon John and to my grandfon 
Thomas Thorley Js. to be paid by my fon Thomas Thorley» 
Likewife I delire my fon Thomas Thorley to pay all my 
debts and funeral expences at my death *, and I appoint 

R, Willoch 
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R. Willock and J. Dam my executors.” Mary Thorley 
the mother and her daughter Mary are both dead. The 
houfe mentioned in the will of Mary Thorley was part of 
the premifes contained in the wilt of her hulband. And 
it was contended at the trial before Lawrence J. at Stafi^ 
fordf that the defendant was not entitled to the houfe 
conveyed by the feoffment, inafmuch as Mary ThorUy 
had no power to difpofe of the lands left her by her huf. 
band itk any way but by her wtU, and not by any inftru* 
ment to operate in her lifetime: and the learned Judge 
was of that opinion} thinking that the word **leave"'* 
pointed at a teftamentary difpofition. And as to the 
other houfe mentioned in Mary TherUfi will, it was con¬ 
tended that her will was not to be taken as an execution 
of the power, as it did not refer to the power; but the 
learned Judge thought otherwife *, and direfled the jury 
to find their verdift for the plaintiff as to the premifes 
mentioned in the feoffment; giving the defendant liberty 
to move to enter a nonfdit if the Court fliould be of opi¬ 
nion that the feoffment was a good execution of the 

» 

power: for which the defendant’s counfcl relied on Tom- 
Hnfon V. Deighton (a), where one devifed land to bis wife 
for her /j^, and then to be at her difpoful to any of his chil¬ 
dren ; and a conveyance made by the wife {and her fecond 
hufband) by leafe and releafe and fine to a truflee in fee, 
to the ufe of herfelf for life, remainder to her daughter 
in tail, remainder to her fon in fee, was adjudged 
a good execution of the power. And on 3 Leon,yi, 
there cited \ where the devife was to the wife for life, 
<* and after her deceafe (he to give the fame to whom flic 
wouldan'd this power alfo was held to be well executed 
by a grant of the reverfion in her lifetime. And thefe 

(«) 1 P, Wmu 149. and S. C. 10 Mji. 31. 

cafes 


Ai 9 

Doi ex dam. 
Thobliv 

Tmoriet. 
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1809* cafei were again mentioned when the rule for entering i 
^ “ noofttit was moved for in the laft term. 

Dos ex dem* 

TiiooiBv 

TZutlr^ Ahhott vaA Pioki now {hewed caufe againft tht'fule* 
Afluming it to be clear by all the authorities (a) that the 
wife took only a life eftate^ with a power of difpofition 
after her death; they argued from the words of the de* 
vife that fuch power could only be executed by witf .* 
fuch being the natural meaning of the word kavtp as 
applied to the fubje^'matter> efpecisUy when cmipkil' 
with the exprefs eftate given to her for life, and that 
the property Ihould be at her difpofal afterwarels* In 
Tomlin/on v. Dighton the ellate was placed in more 
general terms at the widow's difpofalt and therefore 
included a difpofition by deed as well as by will: and 
the word then only marked the time when the difpo* 
fition was to take effe£l| i. Ct after her life eftate i but 
not the manner in which the power was to be executed; 
as the word leave does in this cafe. Then if the power 
were meant to be executed by will, it is clear that it could 
not be executed by deed. By retraining his widow from 
difpofing of the eftate otherwife than by her will, the 
teftator meant, as Lord Elion obferved in Reid v. ^her* 
gpld{h), to proteft her againft her own ; for a will 
being in its nature revocable to the end of her life, (he 
tt could not bind herfelf by any previous difpofition of the 
eftate} but muft continue to the laft to retun that influ* 
ence over the feveral obje^s of her bounty^ which it was 
intended to give her: whereas if the power were exe* 
cuted by deed, it could '^nly be revoked by referving an 

(<r) They are coHe&cA by Mr. Ctr, In hii Notei to the Report of the 
cafe of TmlmfiK ▼. in 1 P XPfei, 149. 

W >a 370. 

Z4 


exprefs 
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exprefs power of revocation (a), idly, Snppofiog the 1809.' 

power not to be confined to a difpofitioa by will, they —— 

. , . ., . .. ^ Dot ex dem, 

argued that at any rate it could not be executed by a feoff- THorntr 

ment, which by paffing a fee in prsefenti deilroyed her own TKOii«v. 

life eftate to which the power was annexed} for then it 

was no execution of a power by a perfon having an eftate 

for life to difpofe of the eflate after her death. In Tem‘- 

linfm V. Dightoftf the execution of the power bydeafe and 

releafe, though admitted and declared to be irregular, was 

fuflalned, becaufe it did not touch the widow’s eftate; 

the firft ufe being to the widow herfelf for life. And 

they referred to tlie diftindtion taken by Lord Hale in 

Edwards v. Slater (^), between powers collateral, and 

fuch as belong to the land} and of the Utter fort, between 

pow'ers appendant, and in grofs. That confidering this 

to be of the latter defeription, it was deftroyed by the 

feoffment: and that this was confirmed by the fame 

learned Judge in King v. Melling (c); where he faid, 

fines and feoffments do ranfack the whole eftate, and 

pafs or exiinguidi, &c. all riglits, conditions, powers^ bo 

longing to the land, as well as the land itfelf. And he 

agreed, that if the devifee to whom the power to jointure 

was given had only an eftate for life, the recovery fuffered 

by him would have barred it. 

Dauncey and Puller^ contri; referving the confideraiion * 
of the laft point, if it (hould be neceffary, which they faid 
had come upon them by furprize; contended, as to the 
firft, that the Word leave did not neceffarily reftri£l the 
execution of the power to be by will} as it might be ufed 

(a) Htlt V. ¥nc, in Ctsn. 474. and i Ej. Caf, Abr, 341. aod 

JJetcbtr V. Cvrfii, s Eretm. 6l. 

(^) I Vmtr. t»S. (e) I Ventr. ax8. 

VoL* X G g 


in 
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‘1809. in a more general fenfe with reference to the enjoyment 

T of the eftate after the widow’s death j and there was, no 

Dok ex <km. 

Thohlxv cafe which Iwd reftrifted the method of executing a 
Tmoxlxv. power by implication where it was not exprefsly given to 
be executed in a particular way. The particular mode 
of execution now infilled upon was as much glanced at 
in Tcmiinfori v. Dighton by the word ♦* then” and in the 
cafe in 3 Leon. 71. by the words ** after her deceafe” as 
here by the word leave; but yet the difpofitions in both 
cafes by irrevocable conveyances inter vivos were fup- 
ported. The cafe in 3 Leon. 71. is alfo reported, though 
of an antecedent term, in 4 Leon. 41. and there the words 
creating the power were confidered as referring to a dif- 
pofition by will. In all thefe cafes the fubflance of the, 
power is the privilege of difpofing of the eftate after the 
death of the firft taker*, and fuch po'wers are to be con> 
ftrued liberally as to the mode of execution. Then the 
widow had the abfulute difpofal of her own life eftate in- 
dependant of the power, and there was nothing toreftri£l 
her from difpofing of it during her own life. 

Lord Ellenborough C. J. This queftion arifes on 
the conftru£lion of a power j and if by conftruing it 
liberally be meant that the Court ftiould give to the party 
more latitude in the execution of the poiver than the per- 
fon who created it Intended to give, 1 entirely difclaim 
any fuch authority. If we can collefl the meaning of 
the devifor, we will obfequioufiy give it effedl;; and more 
particularly if that which appears to us to be the true 
conftruflion of the w ^rds be more for the benefit of th? 
party for whofe fake the power was created, than that 
which is faid to be the .more liberal conftriidion. The 
devifor firft gives to his wife an eftate for her life,, and 

then 
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then he fays that it (hall be ** at her dlfpofal afterwards 
to leave to whomfoever (he pleafes/* In common un* 
derdanding the word leave mud be taken to apply to that 
fenfe of it in which a perfon making his will would na* 
turaliy ufe it, namely, by a tedamentary difpofition. 
And this mode of difpofing of the property was mod 
for the benelit of his widow, W'hom he intended to be¬ 
nefit by confiding to her the power of difpofing of his 
property after her death. It might have occurred to him 
that if he gave her a power wliich was to be executed by 
deed in her lifetime, (he would thereby d-rveft herfelf of 
all control over the property, and be dilarmed of her 
power to attract refpe£t up to the moment of her death 
from thofe who expected to be objects of her bounty: 
whereas by confining her to a difpofition of the property 
by her will, which would be ambulatory until her death, 
it would operate more beneficinlly fur herfelf by attract¬ 
ing refpeCt and protection to her to the end of her life. 
I am not prepared to fay that this is a power fo atinexed 
to her efiate that after difpofing of th ir, (lie could not (till 
have executed the power : but I found my opinion on the 
word /eave, which (hews that the teftator meant the power 
to be executed by will; and differs this cafe from Tomuvjon 
V. Dightotif where, after the life eflate of the w'idow, tiie 
property was left other dtfpofal; and the determination tiiat 
fuch difpofition might be by deed in her lifetime vioi.ited 
no received fenfe of thofe words. In the cafe in Leonard 
the power conferred on the wife was after her deceafe to 
give the efliate to whom (he would; which might im- 
■^port fumething of which the party was to devcil her¬ 
felf prefently: but the word leave as applie i to a difpofi- 
tion of property emphatically means by wUL 


I Sop. 

Dot ex dem. 
Thor ter 

Tmoxkxt. 

j 



Gross 
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D i» rx Hem. 
THnnEKY 
agatnfi 

, TllOttCT. 


Grose J. This is (imply a queftioti of intention, aj 
to what the teflator meant, after giving his widow a life 
edate in this property, by dirc£i;ing that it fliould be ** at 
her difpofiil afterwards to leave it to whomfoever ftie 
plcafed :** whether Ire meant to give her a power to pafs 
it away by feoffment in her lifetime, or only by her will, 
which would retain to her the control over it to the end 
of her life. It might have occurred to the tedator that he 
was giving a power over his property to be executed by 
one who might be under coverture again ; and therefore 
he might well intend to direfl the difpoGtion of it by fuch 
means as would at all events fecure her control over it in 
cafe flie furvived her fecond hufband, and to the end of 
her life, and that (he fhould not be able to debar hcrfelf 
of this control by any a£l during her life ; which would 
be the cafe if this feoffment could take elfirfl. It was 
meant to prote£I her againil her own a£l; which could 
only bs done by preventing her from difpofing of the 
property during lier life : and therefore the tedator has 
faid that it fiiall be at her difpofal afterwards to leave it 
to whom die would; and we can only carry his apparent 
intention into etFccf by faying that fire could only leave it 
by a Uflarntniar-j aB. If tlie cafe had reded upon the 
words at her aijpoful, aa in Ttmlmfon v. Dii^hiL/iy that 
might as well have been by common law conveyance as 
by will: but the word leave points to a tedamentary dif- 
pofition only} and it is clear that the tedator meant her 
to pafs the edate by her will only, which flie might re¬ 
voke at any time of her life afterwards. 

Le Blanc J. I am of the fame opinion. The cafe is 
clear upon the fird point, and therefore it is not necedary 
to give an opinion on the otiierj though if it were ne- 

ccITary, 


'B\ 
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ceffary, there is not much difficulty in it. The property 1809. 

is to be at hev difpofal afterwards** If the words had — 

, , Do* cx dem. 

reded there, any indrument difppfing of it after her 'Ihohlev 

... a^t agu'lttfl 

death would have been within the words of the power; THOHLtY* 
according to the cafe of Tondivfon v. Dighion^ and that in 
Leonard. But the words which follow, ** to leave it,’* 

&c. control the generality of the preceding words, and 
are the fame as if he had faid “ to leave it by her lafl 
will.** It is argued that (he might leave it as well by 
other indrumcius as by a will; but I do not think that 
the word leave has fo extended a flgnification; it applies 
only to a difpofition by will. A perfon may be faid to 
difpofe of property by deed as well as by will; but no one 
Is ever frjid to leave property by deed. This mode of con- 
druing the words of the power is alfo much more than 
the other in favour of the perfon meant to be bei>efited 
by it: for thereby flie would retain her power of difpofing 
of it to the end of her life, and fecure to herfelf all die 
time more influence and refpedl. The word then in Tom- 
hnjon V. Dighton could not.be meant to apply to a difpofi¬ 
tion of the property after her death, but muft refer to feme 
inflrument to be executed in her lifetime, and therefore 
only marked the period when the dirpofition w'as to tuike 
c(Fe£f. The fame may be faid of the cafe in Leonard: 
and the word give there ufed applies as well to a gift by 
deed as by will. 

Bayley J. The word leave as applied to the fubjecl 
matter piima facie means a difpofition by will; and if 
that be the ordinary fenfc of the word, we who are now 
to decide upon the meaning of the tefiator mult (ay that 
he meant to ufe it in that fenfe, unlefs fomething appears 
to (hew that he ufed it in a fenfe diflerent from the ordi- 

G g 3 nary 
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1809 

Doe ex dem. 
Thokiry 

agaiufi 

Thoelev. 


nary one: but nothing of that fort does appear. And 
this con(lru£lion is confirmed by the confideration that if 
the widow were confined to difpofe of it by will, (he 
would retain the power of dtfpofition over it to the end 
of her Hfc; but if (he might difpofe of it by deed, hav¬ 
ing once conveyed it aw \y, (he would be precluded from 
the exercife of any further difpofing power for the re¬ 
mainder of her life. Then if this be a power to difpofe 
of the property only by will, that,being different from a 

power to difpofe of it by deed, the power was ill executed, 

• * 

and the lefior of the plaintiff is entitled to recover. 

Rule difeharged. 


&f«.r/Ev, Aubrey againjl Fisker and Others. 

jan. zHih* ^ 


Whtre hE'chis 
aHiniii'ii to be 
ti.liber hy t''e 
of the 
courtly, the 
gt neiai tulr of 
Jaw appl tSihle 
to (iini'ti trees 
in geiural 
tschcsi up >n it, 
f<> as to give it 
the jjropertits 
and piivilrges 
of timber at jo 
years growth: 
and therefore 
upon an ilfue 
whetlur certain 
beccii trees in 
the county of 
Butks, {wliich 


JN replevin for taking fo many beech poles at Henley 
Hill wood in the parifh of Hnmbleden in the county of 
Bucksy the defeiidaiJts avowed the taking under a war¬ 
rant of diffrefs granted by tw'o judices of the peace for 
the county to the defendants as churchwardens and over- 
feers of the poor of that parilh \ in which warrant it was 
recited that the plaintiff was an occupier of certain lands 
in the parilh, and was duly rated for the fame in 
tl. I2r. for non-payment of which, on demand, the 
diffrefs was granted. Theie was a fecond avowry for 
taking the fame as a diffrefs un<ler the (lat. 43 Elix. c. 
The plaintiff pleaded feveral matters in bar. iff, That 


atierbeiiig felled jjg dccuoicr of Certain woodland in the pariffi. 

h.id been dif- ■ ‘ ^ 


flraincd for p.^yment of a pcors* r <te, to which it was contended that they were liable,) 
weie t.>r were not unAtr according to thecuftom of ihr county, the inc|Ujry is contined to 
the nature of tbe wood and the period ot its growth, whether of so years; and no evidence 
can be received to qualify its cliara£ier of timirry by Ihcwing that it was not deemed to 
be fuch in the county, u<<lefs the ttee fonrained to teet of folid wood. And the jury 
having found a general verdid for the plaintiff on that ilTue, affirming fuch trees of ao years 
growth and upw.iids, though not containing 10 feet of tblid wood, to be timber by the 
cuRom, and alio ujion another iflue negativing them to hejaltaile ^n 4 ino 9 t,d within the Aat* 
43 c. z. the Covit refufed to ^rant a new trial, 

for 
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for which he was rated in the faid fum; that the wood 
growing upon the faid woodland confided of hetch^ oakt 
and ajb treeii and that according to immemoriai cujlom in the 
tounty of BuckS) where the faid woodland is Jituate^ the faid 
leech trees were and are timber: wherefore the defend¬ 
ants of their own wron^' took the faid goods, 2dy 

That according to immemorial cuftom of the hundred of 
Defborough in the county of BuckSf in which hundred 
the faid woodland is fittllatcd, the faid beech trees were and 
are timber, ^d, That the faid bci-ch trees were (timber 
according to the enfiom of that part of the county of Bucks 
where the faid woodland is fituated. 4th, That the pro¬ 
duce of the faW woodland was certain wood then grow¬ 
ing upon the fame, and which wood was mt faleable un* 
derwoods. There were other general pleas; on all which 
pleas iffiies were taken by the teplication. The caufe 
was tried before Heath J. by a fpecial jury at the laft 
afiizcs for the county of Bucks \ and the learned Judge 
afterwards, upon a motion for a new trial, made his re¬ 
port of the evidence, in fubftance as follows: 

It was admitted on the part of the plaintiff that fuch 
beech trees as grew on the place in queflion had been 
ufually rated : and on the part of the defendants, that by 
the cuftom of the country beech trees were timber, as oak 
and afli trees are. (But this latter admiffion was now 
explained by the defendants’ counfel in court to have 
been made fub modo, according to the explanation of 
this fpccics of timber given by their own witnefles.) For 
the plaintiff it was proved by old perfons ufed to woods 
and timber, that his woods at Hanihleden^ amounting to 
116 acres, were (locked with oak, a(h, and beech, which 
bad been regularly cut at from 40 to 50, 60, and 70 years 
growth and upwards; and the woods of other perfons in 
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.tliat part of the country, to the extent of 1300 acres, un> 
der the particular care of the witneflee examined, were 
under the fame management. The larged treea were 
periodically cut, and the fniall ones of bad growth} bdt 
none of thefe latter under 60 years growth | and none of 
any defeription were ever cm fo young as of 20 years 
growth. That beech was of very (low growth, and in 
20 years would often be not larger than a hedge flake. 
Oak was confidered to be of the quickefl growth. The 
whole fall of trees of the plaintiff were deemed by his 
feveral witnefles to be timber, without reference to thO 
meafurement or mode of meafuring. That underwQpd 
or coppice was cut very difFcremly from woods of this 
defeription; underwoods being cut hand fmooth or clean 
off from the ground, leaving llandards within certain 
diflances: whereas in thefe woods the largefl trees were 
felled, leaving the fmaller ones to grow up in fucceflion j 
and the plaintiff’s woods were never managed as under¬ 
woods. That all young trees, afh poles as well as beech 
poles, were called /mail timber ; and both alike (but not 
oak) were meafured by the cafl till they come to 10 feet i 
and then by the two calls till they come to 20 feet; 
and then hy the'half foot till they come to 30 feet $ and 
after that by the whole foot. That the mode of meafur> 
ing made no difference as to the trees being reputed tim¬ 
ber. That fome beech was ufed for building} others 
for repairs of vi'aggons, &c. That the price of the poles 
varied according to their length. In buying a fall of 
trees altogether, there was but one price; but it was 
higher if the trees were feledl^d. 

On the part of the defendants, it was contended that 
the beech poles in queflion not meafuring 10 feet, (which 
was explained to mean i.Q ffset; (o)id contents of wood) 

though 
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though of from 40 to 60 years growth, were not timber 

by the cuftom of the country, and were therefore to be 

confidered'as faieahU undemowds t and they alfo relied on 

the ufage of racing fuch woods. And they proved by a 

perfoti who had' iriCafdred the plaintiff’s fall of Wood in 

qneftion, that they were all called beech pcleSy and were 

from 5 to & feet; not one of them contained 10 feet. 

That there was a di(lin£)Lion in different parifhes in the 

admeafurement between beech poles and beech timber. 

It was meafured by cafts up to 10 feet, and beyond that 

by half feet and feet: 25 feet to a load of poles, 50 feet 

% 

to a load of beech timber. That if it were under 10 feet, 
it was no timber by the cuflom of the country, though it 
were 100 years old; and it was immaterial what was the 
kind of tree, or its age. That beech timber was headed 
off at 18 inches girth from the top. All the witneffes, 
however, admitted that the woods in queflion were raa> 
naged differently from underwoods, and that they did not 
confider them as underwoods or coppice ; but they were 
known by the name of beech' poles, ami not beech timber. 
That the fame rule obtained with regard to a(h as to beech. 
Fart of the fall in queffion was fold at 19/. a load, 
containing 25 feet, and was ufed by different manufac* 
turers for mangles, wheels, and other purpofes; a great 
part was faid to be only fit for firewood, and was fo ufed 
till within thefe 4 years. A timber merchant in that 
part of the county faid he had never fold any fucli beech 
poles for any except temporary buildings; but they might 
be ufed for barn floors; and he had feen very little beech 
meafured as timber. 

The learned Judge told the jury that the only queflion 
for their determination was. Whether the plaintiff’s wood 
were Jakabk mdtrv;oo 4 s and as all the witneffes agreed 

* (hat 


4 #^ 

#809. 

Atfsucv 

etgtinp 



■450 


CASES IN HILARY TERM 


tliat it was not underwood at all, and was dilFcrently 
managed and clearly diftinguiftiable from underwood, 
they ought to find a general verdi£t for the plaintiff; 
which they accordingly did. But as this was a net)7 
queftion of very confiderable importance in the county, 
he gave leave to the defendant’s counfel to move for a 
new trial in rerpe£l of any of the iflues where the quef* 
tion was, whether or not it was timber: his own opinion 
being that as beech was admitted to be timber in this 
county by the cuflom as oak and afh were in the kingdom 
at large, the common rule of law which dedgnates the 
latter to be timber at 20 years growth, without reference 
to its dimenfions, would attach on beech trees: and the 
whole fall of trees in queftion were of that growth and 
upwards. 

Sellon Serjt. in the laft term moved accordingly for a 
new trial, and denied that the admiflion made on the part 
of the defend^jnt, or the evidence given at the trial, went 
to efiablifh generally that beech was timber by the cuflom 
of the county of Bucksj but only that it was timber when 
it meafured 1 o feet in the girth, when it was of growth 
and bulk fufHcicnt for the purpofes of buildings, in con- 
tradillindion to fire-wood, fence-wood, or wood for in¬ 
ferior mechanical,purpofes} and if the trees in queflion, 
which were of lefs than 10 feet meafurement and unfit for 
building, were not timber by the cuflom, it followed of 
ncceflity as a confequence of law, that not being timber 
by common law, they muft be faleable undernvoodt and 
therefore rateable within the flatute of Elizabeth: and in 
this view the bearing of the former iflues upon the laft ^as 
material. A rule nifi was granted} agaiuft which 
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WilfoUf Dampicrf Hutton^ and Peckviell^ now (hewed 
caufe. The mateiial queilion waa* whether the beech 
woods ill quedion were Jaleablt uudernuoodsf in order to 
4 nakt: them rateable to the relief of the poor within the 
ftat, 43 Him. c. i./. i,: and as the particular mention of 
coal mifus in the fame branch of the acl has been held to 
exclude all otlicr mines, fo the mention of faleable under-., 
vjoods only mud be taken to exclude all other woods. 
And all the witneffes proved that thefe were not under¬ 
woods. This put an end to ail the iirucs refpetding faleable 
underwoods. Then as to the iflucjwhctherthcftbcech trees 
were timber by the cudom ; fuppofing them to be mate¬ 
rial upon this record, it was fettled fo long ago as Lord 
Coie's time (a), who was a Biickingka%njbire mail) that 
beech was timbfr by the cuflom of that county, which 
takes ils name from that fpecivS of wo id j Ihuk fignifying 
beech. And when it is once afeertained that any parti¬ 
cular wood is timber by the cuftum of the county, the 
general rules cf law rrfpe£ling timber attach upon it as 
a confequcnce of law, amongd others, that the tree af- 
fumes the denomination of timber at 2o years {b) growth, 
without reference to its girth. But this is an attempt to 
introduce a did'erent rule as to timber in the county of 
BuckSf either with reference to the fize of the tree, or the 
manner of meafuring it, or the ufes to which it is alter- 
wards to be applied ; either of which methods would be¬ 
get an iifue on each particular tree, whether timber or 
not, and lt;ad to uncertainty and endlcfs lirig.ition : and 
Lord Hardwickef in Walton v. Trpn (e), exprcfsly dif- 
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{a) Laptborne'i Cilfc, i Rt^l. Rep. 35;., X fto//. ^Lr 814. and I Juft- 
jj. a. and vide Rex v. Minehinbampton InOubiteutit 3 Bwr. 1310. 

(£) X Jnfl. 643. 

(tf) IValun V. ‘Tryeny b.fore Lord Hardtuicie in J751, 3 Surn't Eetl, 
ifOWf 44o« 4- 3nd s Gwiaiw, 8x7. 
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claimed a'ny reference to the ufe of the wood by way of 
afcertaining whether or not it was timber; and faid that 
in the ftat« 45 Edw» 3. the wood is particularly men> 
tionedf and its age and growth, but not one word is faid 
of the ttfe I and that the opinion of all the Courts upon 
the conciliation of that (latute had been, that where the 
tree is timber, by law or et^om, of 20 years growth or 
upwards, it is exempt from tithe: and Lord Coke, in his 
comment on that llatute, fays that with refpc£l to 20 
years being the age of timber, that (latute was declaratory 
of the common law. Oak, a(h, and other general timber 
wood may be and often are treated as underwood, and 
then they are titheable and rateable as well as beech; 
but all the witnefles agreed that thefe beech woods were 
not treated as underwoods, but managed quite in a dif¬ 
ferent way as timber. Whether any wood therefore be 
faUahle underwood or not within the ftat. of Elizabeth de¬ 
pends upon the management in cutting, and not upon 
the (ize or nature of the wood. Oak and afli are fre> 
quently managed as underwoods in Kent^ and are cut for 
hop poles throughout large diftrids. In the poor foil of 
this part of Buciinghamjlnre oak or afti would take 50 
years to attain the growth fulHcient to meafure for tim¬ 
ber in the way propofed by fome of the witnelfes. 

YZ’f Altorney-CJeiieral, SJlon Serjt., 5 ^/?, and Frere^ 
contra. The evidence was not that beech was timber by 
the cuftom of the county generally, but that it was tim¬ 
ber when of a certain girth or dimenfion containing 
10 feet of folid contents, which made it applicable to the 
purpofes of building. The mode of treatment in the 
mean time, till it arrived at that growth, cannot make that 
timber which is not I'ucb by law, nor does the cuRom 

depend 
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depend upon the mode of treatment. -. Then if the cuilom 
be fo qualified that beech of a certain fize only^^be timber 
within it, until it grow to that fize, it mull be treated as 
faleable underivoodt and rateable accordingly. But the 
learned Judge told the jury, that as beech might be timber 
by the.cuftom of thecounty> he would take upon hinifelf 
to fay, in conformity with the rule of law refpedling 
timber trees in general, that it became timber at 20 years 
growth. Whereas that which (lands upon cuilom only 
muH be taken with all the qualifications of the cuilom, 
and general rules of law can have no application to it 
beyond what is evidenced by the cuilom in tliofe refpeens. 
The quellion therefore, quo modo beech was timber by 
the cuilom, ought wholly to have been lelt to the jury Zi, 
a matter of fa6l upon the evidence. But when it was ad> 
mitted that beech would by the cuilom of the county be¬ 
come timber when of certain growth and dimenlions, the 
learned Judge took on himfclf to decide by reference to 
the general rule of law refpe£ling timber, that it would 
become fuch at 20 years growth. [Being alked by Le 
Jilanc]. whether it were meant to be contended that any 
tree, however old, if not of certain folid contents fo as to 
make It timber, mull neceflarily be falcahle xmdtr’wjod: 
they anfwered in the affirmative.] In Chambers* Cyclo^ 
pedia underwood is deferibed to be coppice or any wood not 
accounted timber. The general rule as to 20 years growth 
of ceitain woods conllituting them timber is altogether 
grounded upon the Bat. ^5 Ed. 3. c. 3. concerning pro¬ 
hibitions to fuits in the fpiritual court for fylva cecdua, 
which fpeaks of ** great wood of the age of 20 years,” 
&c. fold to merchants, &c. which (hould not be tithe- 
able yet that muB have been underBood of wood large 
enough to be applied to the purpofes of timber j for in 
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Hawes V. Cormval (a)^ wood which was ufually cut for 
firewood, though of 25 years growth or more, was held to 
be titheablc : and ^nvyfien], faid, that it was not t )e leav¬ 
ing it a long time thdC made it timber. And in the late cafe 
of The King v. The Inhabitants of MirJuld\^b)tV90oAs which 
were ufually felled for fale at 21 years growth were dill 
held rateable annually throughout that period as faltahle 
underwoods. ^Le Blanc]. In that cafe no queftion arofe 
refpe£l;iiig the age of the woods, which were fttitcd in fact 
to be underwoods t and were of lo yearo growth.]} A 
cuilom making the queftion of timber or no timber de¬ 
pend upon the dimen lions of the tree is in its nature 
more certain than a rule which has reference only to its 
age. 


Lord Ellekborough C. J. The queftion is, whe¬ 
ther certain woods were liable to be rated to the relief of 
the poor under the ftitute 43 Elizabeth? And that de¬ 
pends upon whether they ranged themfelves under the 
defeription of faleable underwoods in the ftatuto; for un¬ 
der that charadler or denomination only were they liable 
tp be rated. And here a verdi£l lias been found by the 
jury, under the dlre£lion of the learned Judge who tried 
the caufe, upon the evidence of witnefles on both Tides, 
concurring uniformly to the fame conciufion, that they 
were not faleable underwoods. That finding then, without 
adverting to any other iffues on the record, decided the 
aiftion, as to the raleability of the woods and the right of 
taking the diftrefs; for if they were not faleable under^ 
woods, whatever elfe they might be appears in my prefent 
judgment of the cafe to be immaterial. There are how- 

(b) 1 lev. 189. and t Ktb, 90. (1) Ante, a 19. 
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ever other iiTues, as to whether the particular trees in 
quedion were timber trees •, which might be confidered 
as material iflues on the part of the plaintiff; for if they 
were of that defeription of trees which by the cudom 
might become timber, it would be open to him to ihew 
that they were of that age which privileged them as tim¬ 
ber trees from being liable to be tythed or rated to the 
poor. And that might be confidered as a medium of 
proof that, being timber^ they were not faltahle under^ 
woods. Now the iffues, whether timber or not, did not 
properly embrace any fuch quedions as have been argued, 
whether there be any qualiheations by the cudom of the 
county of Bucks refpeding the fize or application of the 
trees to make them timber; but the qujedious properly 
were, whether the trees were of that quality and age as 
entitled them to be confidered under the denomination 
of timber^ and therefore entitled to the protection belong¬ 
ing to timber, by law, namely, whether beech were by 
the cudom of the county a timber tree, and whether 
thefe beech trees were of the growth of 20 years. But I 
am at a lufs to find a fcintilla of authority in any law 
book to warrant me in faying, that though oak and a(h, 
which are timber trees every where by the general rule of 
the realm, become timber at 20 years growth, without 
any other qualification, and beech is recognized in our 
law books as a timber tree by the cudom of the county of 
Bucks: yet that there may be a certain other qualifica¬ 
tion, depending on the quantity of its folid contents, ar- 
tached to beech, which does not belong to oak or afh. 
the qualification of having lo feet of folid contents may 
be attached upon beech to make it timber in the county 
of Buc'S, I fee no reafon why it may not as well be at¬ 
tached there upon oak and afh, which are timber by the 
# gensral^ 
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general law of the realm. But our hw books are quite 

fiient upon the fubje^ of any fuch qualification: nor is 

/ 

there any thing in the wording of thefe ifiues to raife the 
quellion. And if fuch a di(lin£fion were admitted, it 
would lead to great uncertainty and inconvenience. It 
might be different in different diflrifls of the county of 
Bucks. In one the folid contents required to make the 
tree timber might be lo feet; in another 9 ; in another 
8. In other counties where other tret's are timber by 
cuflom we fhould have the fame or other diflindfions 
ilarting up; not a word of which is to be found in any 
law book. It is laid down generally by Lord Coke^ and 
fupported by adjudged cafes, that beech is timber by the 
cuftom of the county of Bucks, Then why fhould we 
not be bound to take notice of that cuflom fo declared and 
eflablifhed, as we take notice of the cuflom of gavelkind 
in Kent ? And when beech is declared to be timber by 
the cuflom, it mufl be taken to be timber according to 
the rules of the common law refpe£ling timber. Still 
however the material queflion is, whether thefe were 
faleable underwoods ? In fome counties, particularly in 
Kentf they are much in the habit of cutting down wood 
as underwood which would be mofl valuable timber if it 
were fuffered to grow to the flatuteable age, if I may fo 
call it, of 20 years: but it is treated as underwood : but 
all the. wicneffes agreed that this was treated not at all like 
underwood. It is flated that where the woods are ma¬ 
naged as underwoods, all the fmall wood is cut down at 
Bated periods, leaving ftandard trees at certain diflances: 
whereas here they cut down the larger and leave the 
fmaller wood : it was not therefore treated in any refpe£l: 
like underwood. Then as to the evidence of the qualifi- 
catioo of the cuBcm Qonteoded fori what does- it ambuot 

. 
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to ? On^ witnefs only fays, that if the tree do not con* 
tain 10 feet of folid contents it is not timber but undetr^ 
wood: but his evidence cannot be put againft the other 
teftimony, and againft the filence of the law, which is 
eloquence on a fubjedi of this fort that has been fo much 
difcuflcd in the books. 

Grose J. The only queftion iS| whether this be 
Jaltahle undtrwood in contradiftindlion to timber: and 
when we conilder the evidence, and attend to what has 
been faid upon this fubjed, it is impollible to doubt for a 
moment what it was. The trees wliich were felled were« 
beech trees of more than 20 years growth: beech is tim¬ 
ber by the cuftom of the county of Bucks ; and the law¬ 
books recognize it as timber there by that cuftom: and 
the evidence proves that thefe woods were not managed 
or cut as faleable underwoods, nor bought or fold as 
fuch, but as timber. Then beech being timber by the 
cuftom of the county, and thefe beech woods being of 
more than 20 years growth, and not being managed or 
cut as underwoods, what doubt can there be but that in 
this cafe, as well as in the cafe of other general timber 
trees, they muft be conftdered as timber and not as fale¬ 
able underwoods. Then if this be the clear fenfe and 
law upon the fubyed, as it feems to be, it would be to no 
purpofe to fend this caufe again to trial, fince there muft 
be the fame v«rdt£l: again upon the fame evidence, t 
have no doubt that by the cuftom it is timber; and being 
timber, it cannot ^ faleable underwood, which is the 
material queftion upon thefe tiTues. 

Le Blanc J. The queftion, with reference to the 
ftatute of Elhuiethf is, whether the wood ftlleB, and 
^L. X. H h on 
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iMi which a diilrefs has been levied in refpe^ of a poor's rate 
thereon, be faleable uHdtrtuood? This is a queftton of fa£f | 
and and confidering it as fuch, there can be no doubt; be* 
eaufe all the wicnefles agreed that this had none of the qua¬ 
lities of underwood j that it was never managed or treated 
as fuch i and forae of them faid they would not on any 
account call it fo: «confldering it therefore as an ilTue of 
faff, there can be no doubt but that the determination 
of the jury was warranted by the evidence. But it is novr 

faid that that ifilie was in truth a conclufion of law re- 

• 

fulting from the inquiry whether or not the trees in quef* 
' tion were timber by the cuftom ; that if they were not 
timber, they mud necefiarity be faleable underwood* 
And to be fure the cafe as it was dated to the learned 
Judge was cofldderably perplexed, or rather it was pre* 
fented to his mind in a very different view from that in 
which it is now attempted to be placed, when at the out- 
fet of the caufe it was admitted that by the cuftom of the 
county beech is timber, and this without any modifica¬ 
tion. And though if that were incautiouily admitted^ 
without the qualification meant to be infifted on, it Ihould 
not prejudice the defendant} ftill it led to the courfe 
which the caufe took at the trial. Fur when it is under- 
ftood and agreed on both fides that by the cuftom of-the 
particular county, where there is a fcarcity of the common 
fpecles of timber wood, and where the foil favours the 
growth of another fpecies of wood, that other fpecies 
(hall be confidered as timber; the only queftion according 
to the ufual courfe obferved in fuch cafes has been upon 
the nature of the wood in difpute, whether of that fpe¬ 
cies, and notupon the fize of it: and when once that fpe* 
cles has been confidered as timber, the queftion is whether 
it fliall not carry with it all the properties and confe- 
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iquences of timber by the genera! laW|^.and not be liable 
to be qualified by the particular opinions of individuals 
In different parts of the county, as to whether it were of 
a fize fufficient to be ufeful or not ufeful as timber. It 
feems therefore that the laft ifitie was properly an ifllie 
of fa£l;, and properly determined: and that even if it had 
gone to the jury upon the ground now contended for, 
whether the beech trees in quefiion were timber or not 

f 

according to the cuftom, the verdict mud upon the weight 
of evidence on that head have been the fame way in which 
the jury have found upon the iffue whether it were fale- 
able underwood or not. For I agree with the learned 
Judge, that when once a particular wood has been deter¬ 
mined to be timber by the cudom of a county, it is to be 
taken to be fo according to the rules of the common law 
in refpefl; to timber in general; and therefore the iffue 
whether timber or not by the cuftom of the county will 
only let in the inquiry as to the particular fpecics of 
wood, and will not let in thofe qualifications which were 
attempted to be introduced in this cafe. 

Rule difeharged. 
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Bstlet J. was trying caufes at Guildhall. 
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Toovev and Kempster Hughes Knight^ 
an Infants by Kempster Knight his Father 
and next Friend, againft John Bassett, and 
George BAssETTj John Charles Lowth 
and Ann his Wife, Robert Huntsman and 
Jeronomy hisWife, AuBery BotvLES Hughes, 
Jane Toovey, Catherine Bausett, and 
James Roe and Harriett his Wife, 


Umler a 

to the ceftatiix's 
daughter £. for 
life, remainder 
to tier children 
and tlieir heirs 
for ever; but in 
cafe £. die with¬ 
out leaving any 
ilfuc of her 
body,then to 
cei tain other 
grandchildren 
by other daugh- 
teis, equally to 
be divided Iw- 
tween them 
fhare and fhare 
alike as tenants 
in common: 
but in cafe of 
the death of 
cither of her 
grandchildren, 
undtr age and 
vntbeut leaving 
any ijfue^ the 
fhare ef him or 
her fb dying 
fhould be tor 
the benefit of 
the lurvivorsof 
the reipeOivc | 
family. &c. 
Held that the 


^H£ Matter of the Rolls fent the following cafe for 
the opinion of this Court. 

Ann Michael^ widow, being feifed in fee of a freehold 
eftate called Pdrrji Lands^ at Shipley and Wejl Grinjied in 
SujffeXy and being poflefTed of a leafehold elldte at Mid- 
hurjl in the fame county for the remainder of a term of 
years unexpired, by her will dated the 13th of December 
1786, and duly executed and atfefted, after ftating 
“ that flie thereby difpofes of her worldly cllatc where- 
** with God had been pleafed to blefs her as follows,’’ 
devifed thus: *< Firft, I give and devife all that my mef* 
** fuage, lands, &c. called Perry Landsy in the parHhef 
« of Shipley and Weji Grmftedy and alfo all that me (fuage 
« and garden in Midhur/ty &c. unto my daughter EU%a^ 
** belli Michaely te hold 'all the faid feveral premifes unto^ 
her for and during the term of her natural life; and^ 
iti cafe of her marriage, for and during the term of the 
** natural life of her hulband t and from and after the 
<* dcceafe of the furvivor of them, my fald daughter 


gian^Lbiidren 

took a fee in tbeir refpeAiva thares, by reafoR of the devife ov^r. dn their dying under aget 
with an executory devife over if any of them died tinder al and without h aving iilOe at 
tbe time »f tbtvr rejptBttft deatbi } and the> efore the iiniitatiOi) over wa« not too remote. . 

** Mlhabeltf 
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** Elizahth and her hulband, (in cafe (he marriesi) 1 
give aiid devifie the fame premifes unto all and everf 
“ the children on the body of my faid daughter Eliza* 
** heth by her faid halband to be begotteoi and unto their 
^ heirs ; and if but one child, then unto fuch only child 
f* and to his or-her heirs for ever.' But in cafe my faid 
** daughter and her huiband die without leaving any 
** ifluc of her body, then I do hereby give and devifc all 
the faid feveral premifes unto my grand*chiidren John 
** Tooveyy (fon' of my daughter Jane Towey) John, 
George, and jinn hajfett, (children of my daughter' 
“ Catherine, wife of the Rev. John Be^eti) and the child 
** or children with which (he my faid daughter Catherine 
is now pregnant, and unto Elizabeth Mary, Henrietta, 
** Harriett, and Aubery Bowles, (daughters and fon of 
my daughter Mary Hughes) equally to be divided bc- 
" tween them all, (hare and flrare alike, as tenants in 
** common. But in cafe of the death of either of my 
“ faid grand-children under age, and without leaving any 
•* lawful iffue, then it is my will, th|t the (hare or part of 
«* him, her, or them, fo dying, (hall be for the benefit of 
“ the furvivors of the refpcflive family to which he, (he, 
« or they belong. And in cafe of the death of my grand- 
“ fon John Toovey, under age, and without leaving any 
** lawful iffue, then it is my will that his (hare or part of 
** the faid (ereral premifes (hall go and be divided acnongft 
all and every of my furviving grand^children." There 
was no refiduary devife of real eftate; but the teBatrix 
devifed all her goods, chattels, and pcrfonal eftate to her 
daughter Elizabeth, The teftatrix died foon after making 
her will *, leaving her daughter Elizabeth then the wife of 
Richard Burley, her daughter the defendant Jane Toovey 
SiridoWi her daughter th* defc^ant Catherine Bajitt, her 
' • H 3 daughter 
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1809* Mary Hughes^ and another daughter y«ron$mf 

J^ewmafit formerly Jmnomy Michael^ fpinfter, !(thc two 
laft of whom are fince dead,) her co^heireffes at law| 
SatisTT* leaving the plaintiff Jshn Hoev^y, the defendants 

John George Bajfeity Ann the wife of John Charles 

Lowthf Elizabeth Mary^ (fmce ceceafed) the wife of 
Kempfier Knight, Henrietta Hughes, (fmce cleceafed,) 
Harriett the wife of James Ree, and Auhery Bowles 
Hughes,\itt eight grand-children : and foon after the tcf* 
tatriz’a death, her daughter Catherine hujlit (who at the 
time of the will made was pregnant) was delivered of a 
daughter, named Jerqnomy, who is now the wife of 
the defendant Robert Huntfman, Elizabeth Mary Knight, 
pne of the teftatrix's grand-children, died fome time ago, 
•intellate as to hei real eftate, leaving the plaintiff Kempfter 
Hughes Knight, an infant, her eldelt fon and heir at law. 
Soon after the death of the tellatrix, Richard Burley and 
Mlizabelh his wife entered into poffeffion of the devifed 
effates, and continued in poffeffion till their rcfpedive 
deaths \ and they di^ without leaving iffue. Henrietta 
Hughes is lately dead, having firft attained her age of 2c 
years, and having by her will devifed her (hare of the 
devifed cftates to the defendant Harriett Roe, The quef- 
tlon for the opinion of the Court was, what edate or in- 
terefts the plaintiff John Toovey, and the defendants John 
Bajfett, George Boffet't, Ann the wife of John Charles Lowtb^ 
JEUzabeth Mary, deceafed, the late wife of Kempfter Knight, 
Henrietta Hughes, deceafed, Harriett the wife of Jame^ 
Roe, Jeronomy the wife of Robert Huntfman, and A^bery 
Bowles Hughes, the nine grand-children of the tellatrix 
Ann Michael, took, under her (aid wil) in the freehold 
gn4 leafehold preraifes f 
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GafeUt for five of the grandchildren, (the plaintifit 
^ohn Totvey^ and the defendants John and George Ba£itt, 
Ann Lowth^ and Jerommy Hunt/man,) contended that 
they took, as tenants in common, a Vee in the freehold, 
and the abfolute intereft in the leafehold. The introdiac* 
tory words (hew that the teftatrix did not mean to die 
inteftate as to any part of her efiate; and there is no re<* 
fiduary claufe. It is now unnecelTary to confider what 
efiate the children of her daughter Elizabeth would have 
taken, if there had been any j (either an efiate tail, or an 
executory devife with a remainder over;) that efiate 
being difpofed of in the event. The next linoitation is to 
the feveral grandchildren by name ** equally to be di¬ 
vided between them all, (hare and (hare alike, as tenants 
In common.” So far that would only have given them* 
efiates for lives : but the claufe which follows, directing 
that ** in cafe of the death of either of my faid grand¬ 
children under age^ and without iffuet* his or her (har« 
(hall be for the benefit of the furvivor of that branch of 
the family, See. carries the fee: ^ecaufe if only a life 
({late had been intended to be given to each, it was im¬ 
material whether the devifee attained the age of 2i or 
not: and giving the’(hare of each over in this manner, 
oit\) in the event of the party dying under 21, (hews that 
the tefiatrix intended each grandchild to take a fee if he 
or (he attained 2i. If the (hare of each had only been 
given over upon the devifee’s dying without ijfuet it 
might have been contended that he would only take an 
efiate tail: though where the devife over was to the heir 
at law, in Robinfin v. Grey {a), that was held to give a 
fee to the antecedent takers. But even in this view the 
kafehold would pafg abfolutely. To (hew that a devife 
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thret} upon the firftdevifee’s dying»»<jlrr 2 iv would give a fee 
tofuch-firfl; deyifee attaining that age, he referred to Frog- 
thorton v. Halfday {a)\ and Doe\. Cundali{b)i and diftin> 
guiflvtd thcfe frohi Doe d^’ Candter v. Smith (<f), where an 
eilate tail only wae adjudged to the firft taker, becaufe 
fuch an eftate was exprefsiy devifed to her in the firft 
inftance, and that conftru^ion heft efief^iaated the gene¬ 
ral intent of the teftator. And there too the only quef- 
tion made was, whether the firft taker had an eftate for 
life only or in tail, and not whether Ihe took in tail or 
in fee. But here the eftate is given in the firft Inftance 
to the grandchildren generally, and therefore there is no 
ezprefs declaration of the teftatris’s intention to .the 
oonirary, to obftru£t the legal effe^ of the fubfequent 
words* 

Reader argued to the fame eftedk for K, Knight, 
a fon of one of the grand* daughters. 

Nc/an argued to the fime effe£l for Harriett Roe, an¬ 
other of the grand-daughters : and added, that if they 
.were conlidered to take only eftates for lives, the words, 
in cafe of the death of either, without leaving any lawful 
ijjuef muft be rejected altogether \ and unlefs they take 
a fee, the words, in cafe of the death of either ** under 
mge,** will be nugatory. 

Holroyd, contra, for the two defendants Jane Teovey 
and Cath, Bajfett, co-beirefles of the teftatrix, contended 
that the grandchildren took only eftates for lives, or at 
moft eftates tail in their original (hares, and that the 
devife over to the furvivors was too remote, as being 


(a) jMmrr.itiM, 


(*) 9 4«®* W 7 */• Sir- 

after 
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after an indefinite failure of iflue. Firfty they took only 

Kfc eftatcs, becaufe an heir can only bo difinhcrited by ''' "' 

TooYnT 

cKprefs words or neceflary implication; and there are no •gwfi 
ftich words j and no fuch implication can arife from the 
devife over; for all the oafea where a devife over after a 
dying within age has been held to carry a fee to the lirft 
taker attaining aij are founded upon the di£lum of the 
reporter at the end of the cafe of Purefoy v. Rogers (0). 

But there the devife over was to the heir at law of the 
devlfor, and the reafoning on which it is founded only 
applies to fuch a devife over. ■ And in Fowler v. Black* 
well ^h)i where the devife over was to an elder fon, if 
the younger fiiould die before 21, it was held not to pafs 
a fee to the firfl taker. [Lord Ellenhorough C. J. The 
devife over was not to the heir at law either in Frogtnor^ 
ton v. Holyday (r), or in Doe v. Cundall (d).] Admitted ; 
but thife cafes may be didinguifhed from the prefent; 
for in the firfi, unlcfs a fee had been given to the firft 
taker, the teflatrix would not have difpofed of all her 
worldly eftate as (he profelTed to ..do. Whereas here a 
fee is exprefsly given to the children of Elizabeth, before 
the devife in queftiOn; and it is only in a particular event 
that the eftate is given over. Here, therefore, the intro- 
dtt£lory words are fatisfied without giving a fee by im¬ 
plication, which they were not in the other cafe. There 
too the limitation over was only upon a dying under 2r, 
and not alfo upon a dying without i£Ue. There was alfo 
a charge there upon the eftate ^ which was obferved upon 
by the Court. [Lord Ellenhorough. The charge was 
no burthen upon the devifee, but was to be paid out of 
the rents and profits.] The teftatrix alfo had given ai 


(«) % Ssmd. 38 S.«. 
(«) 3 Burr. s 6 fim • 


( 3 ) Cm, Rtf. 353, 
(J) 9 Ba/, 400. 
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1809. fee to one of her fons in another eftate 1^ and it did not 

** appear to> the Court that any diilindlion was intended 

Toovet ' 

mgainn by her as to the nature of the eftate devifed to the 
other foOi And in Doe y, Cundall the limitation was 
that if the party ftiould die before 2i» the furvivor 
ihould be htir to the property: which ftiewed that the 
firft was to take an eftate of inheritance; becaufe in 
the particular event of his dying under 21 the teftator 
fubftituted an heir in the place of the heir who would 
otherwife have taken. If however it is to be implied 
from the devife over that the grandchildren were to take 
an eftate of inheritance, they will only take an eftate 
tail and not a fee: for this is a devife over not only 
upon a dying before 2I) but alfo without ijfue; which 
fiiews that the teftatrix did not intend that the eftate 
ftiould go over on a dying before 21 alone, but on d dying 
under 21 and without iftue:*’ but if the grand|^ildren 
attained 2if (he meant at all events that their iiTue was 
to take; which will only give them eftates tail. But 
if the grandchildren took a fee, the limitation over to the 
furvivors of the (hares of thofe who died under 21 and 
without leaving iftue will be too remote ; being an exe¬ 
cutory devife, and not a contingent remainder} and being 
after an indefinite failure of iftue. This differs it from the 
devife over in Doe d. Candler v. Smith (0}, which was 
after a devife to one and the heirs of her body for ever as 
tenants in common. There, though the iffue could not 
take as tenants in common if the anceftor took as tenant 
sn tail} yet as the general intent coufd not otherwife be 
cfFe£tuated, the Court held that the anceftor took an 
eftate tall. The general rule of conftru^ion on the 

{a) 7 Tala Ref, 531. 

words. 
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words, dying without tiTue, has been, with refped to leafe- 1899. 
hold, to reftrain them to a dying without ilTue at the time of 
the death of the preeeding taker; but in the cafe of free- 
hold, they have been taken to mean an indefinite failure 
of iflue, unlefs there have been other words to (hew an 
intent to confine the meaning of them (u). 


Lord Ellenborough C. J. The tefiatrix could not 
have contemplated an indefinite failure of ifiue at any 
remote period, becaufe fhe only looked to a period 
while her grandchildren were under age. The con« 
text therefore Ihews that the dcvife over, upon a dy« 
ing without leaving liTue, mud be confined to the time 
of the death of the preceding taker. Then with re* 
fpc£f to the other queilion, it is enough to fay that 
there is ho fulHcient diftin£tion between this cafe and 


thofe of Frogmorton v. Holyday^ and Doe v. Cundall^ to 
lead us to a different conclufion; but we are bound 
by thefe authorities to fay that the grandchildren took 
a fee. If thofe cafes had been cited before the Mailer 


of the Rolls, he pfbbably would not have fent this cafe 
for our opinion. 

Afterwards the following certificate was fent to Kit 
Honor ; 


This cafe has been argued before us by counfel: we 
have confidered it, and are of opinion that the faid plaxn- 
tiif John Toovey^ and the defendants John Bajfett^ George 
Bajfetti Ann the wife of John Charles Lowth, EHzaieth 
Alaryf deceafed, the late wife of Kempfier Knight, Henrik 
etia Hughes, deceafed, Harriet, the wife of James Roe, 
Jerommy, the wife of Robert Hunt/man, and Aubery 


(a) See the cafts on th!« fubjeei colleded in a note of Mr. Seijt* 
^tUiem to Purtfiy v. Rtgers, % Smnd. 3SS. c. 


Bowles 
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^rwles Hughes, the nine grandchildren of the tefl:atrix« 
^nn Michael, took under her faid will eilates in fee, as 
tenants in comnnon in the faid freehold premifes, and an 
abfolute intereft as tenants in common in the faid leafs- 
hold premifeSy with executory devifes over, if any of them 
died under 21, and without leaving lawful ifltie at the 
time of their refpedive deaths. 

Ellenbokouch. 

N. Grose. 

3. Le Blanc. 

J. Baylev. 
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JN covenant, the declaration frt nut a ch3rter-qj|rty en-« 
tered into by tbs Company with the plaintidh, as 
owners ot the Aiip Ganges, m the common form, dated 
3d Oclehir 1804, whereby the plaintiffs let to 
freight <>// the faid (hip to the Company for a certain 
the thip remains yoyagc in trade, and alfo in warfare, and on any other 

in JndiaotCKnat ^ 

to be computed fervice wbatfoeyer as the Company or any of their autho- 
from her deli- . 

ver>oftheCom- tized agents, &c. fnould direct IB writing. And ft was 
jjalchesfif any) «gtccd that the Ihip fti6uld proceed from the Downs to 
« jfr 5 places in the Eajl InSes, 8 cc. or elfewhere 

until fte ag the Company fliould dired. That the mafter iliould 

ftiould be dif- « <• . 

patched f.om carry out the value of 500/. m foreign coins, &c. for the 

her Infi ptrt in 

India or C^a to return to Eurtpe,*' U to be ooderftood of her /afl tonfy^ed fart { and wjll itot 
include tlie time which elapfed after her departure from Cantan (which was her laft configned 
port according to (ler failing inftnidions,} on her return to Europe^ from which courfe flie 
was driven by ftrefs of weather, and forced to pu^ into Bmbm for repairs, before ftie was 
again difpatched for Munpt. But after tlie Ihip was ready to Jail again from Btmhay, the 
Company having detained her two months longer for convoy before they again difpatched 
her for Eunpe, they paid the 300/. a month for that period. 

The 14/. covenanted tn be paid by the Company to the Ikip owner in Engtmi for each 
pafienger ordered on board the Ihip in India by the Company’s agents, is payable notwich- 
nanding the left ef-the Ihip before her arrival in the 7 ham$u 

fuppl;^ 
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fupply of the (liip’s extraordinary occadons in India^ and 
in her outward voyage; and if (he (Itould arrive at her 
firil configned port in the Eafl Indies or Chin^f then the 
Company’s agents (bould fupply to the mailer by way of 
imprefs for buying neceflary proviGons for the (hip 200/. 
for every calendar month, and fo in proportion for a lefa 
time, fo long as (he (hould remain in India or China^ to 
be computed from the time of the delivery of the Com¬ 
pany’s difpatches at the (hip’s Isfk configned port in India 
or Chlna^ and to continue until the /aid/hip Jhould be dif- 
patched from her LAST PORT in India or China to return to 
Europe. And it was alfo agreed that the Company or 
their agents (hould pay to the plaintiHs in England 14/. 
for each pajfenger ordered on board the fald (hip by any of 
the Company’s agents from any of their fettlements, &c« 
in xhtEaJ Indies. The plaintiffs then averred,that after the 
making the faid charter-party, viz. on 24th of uipril 1805, 
the Company dire£led in writing (hat the (hip (hould pro¬ 
ceed from the Downs to Ma.drafSf Prince of Wales*s J/landf 
pnd Chinoy but did not put-on board any difpatches. to their 
preGdent, &c. oxMadreffy and thereby difeharged the maf- 
ter from delivering fuch difpAches. That' the (hip ac^ 
cordingly failed on her faid voyage, and on a5th Aug, iZog 
arrived at Madrafii being -her Grff confgnedport in the Ec^ 
In^iesy &c. And then the plaintiffs afligned as breaches^ 
ift, that though the (liip remained in India or China for 20 
calendar mouths computed from the time when the maf^ 
ter. would have delivered the Company’s difpatches, if 
any* at Madrafsy until the (liip was afterwards on the 
25th of April 1807 difpatched from her laft port in India 
or China, according to the true intent and meaning of 
the charter-party, of which the Company had notice} yet 
the Company or their agents, ^c, did not fupply the. 

mader^ 
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i 9 cp, mailer with the faid 200/. ‘for every calendar montlii 
■ &c. while the 0 iip remained in India or Ciinat but 

>”ade default therein, &c. adlyi That after making the 
charter-party, viz. on 25th of February 1867, divers 
Cumpany. paflcngcrs wcrc ordered on board tho faid (hip by the 
Company’s agents from Bombay^ one of their fettlements 
in the Eaji Indies^ and were received and maintained on 
board: but neither the Company nor their agents paid to 
the plaintiffs the faid 14/. for either of the faid paffeti- 

f 

gers, but refufed fo to do, &;c. to the plaintiffs* damage 
of 500/. 

To this the defendants pleaded feveral pleas in bar 3 
amongff others, 3dly, that it was further covenanted by 
the charter-party that the (hip, having received in her 
lading, and the mailer his difpatches, ftiould depart from 
hex laji ladingportf and (dangers of the Teas ei^epted) 
ihould fail dire£lly and return without any deviation, 
other than (hould be ordered by the Company, or their 
agents abroad, to Londony and make a due difeharge into 
the Company’s warehoufes of her cargo. And that if the 
ihip (hould by writtep orders from the Company be de¬ 
tained at St. 'Helena or any other port to flay for convoy, 
they Ihould allow demurrage of 27/. u. 9 d. a day; but 
that they Ihould not pay demurrage for the time the Ihip 
Ihotttd take in amending any defe£l;5| except for damage 
received in offenfive fervice againll the enemy, 8 cc. But 
If (he were detained in the Company’s fcrvice beyond the 
iith of February 1807, and by reafon thereof (hould need 
repair, then the Companv (hould pay demurrage at the 
rate aforefaid for every day (he (hould be under repair not 
exceeding 30 dafs, See. And it was further covenanted 
that if the (hip Jhould not arrive in fefety in the Thames, and 
thert make a right delivery af her whole cargo, the Company 

ihould 
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ihottid not be liable to pay tf the fumt before agreed 

for freight and demurragty except as thtfein befojre men* 
tioned; nor fubje^I; to any demands of the owners or 
mailer on account of the faid (hip’s earnings in freight 
voyages for the Company, or on account of. atty ether em» 
phyment: but if llie arrived fafely and made fuch deli* 
very, then all the freight and demurrage (liould be paid 
in the manner and at the times therein fet forth. And 
then the plea dated that the (hip remained in India and 
China for 7 months, computed from the time when the 
mader would have delivered the Company’s difpatches at 
Madra/s, until (he was afterwards difpatehed to return 
to Europe, to wit, at Canton, the fame being the lafi lading 
port of the (hip according to the true intent and meaning, 
of the charter-party. That the (hip afterwards failed to' 
return to Europe purfuant to the covenants in the charter* 
party, and while on fuch voyage, vi^ithout. the orders of 
the Company or their agents, &c. returned to Bombay, a 
port in India, and without any fuch orders continued 
there for 5 months. And that afterwards on the 25 th of 
November 1806, the governor and council of Bombay de¬ 
tained the (hip there for 2 months till convoy for Europe 
was ready to fail, and then difpatehed her to return to 
Europe, And then the Company averred, that all the 
time in this pica mentioned, except from the time of the 
fhifi being firji difpatehed to return to Europe until fht 
was fo detained at Bombay, they monthly fupplied the 
mailer of the (hip at the rate of 200/. for ef'ery calendar 
month, &c. by way of imprefs for buying provifions Ibr 
the (hip, according to their covenant, &c. 

To this plea the plaintifi* replied, that^fter the arrival 
oi the (hip in the Indieti and after (he was laden by 
the Company, (he wat difpatehed to return to Eunpe^ and 

that 
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that afterwards while file was failing i^n her voyage ih 
that plea mentioned and before the coinpletion' therebf> 
(he was greatly damaged by the perils-of the fes, and for 
the necefiary prefervation of the (hip and cargo the mafter 
was obliged to put into Brnbay^ and to remain there for 
the repair of the (hip for ten months^ then next jtnfaingi 
and until the (hip was detained by the gOvertior and 
council of Bombay^ as in the plea mentioned, and then 
was by them difpatched tO return to JSttirepe from Bombap% 
being the Iqfi port in India or China from whence the 
ibip was difpatched; which is the fame time between the 
faid lbip*8 being hrft difpatched for Europe until (he was 
detained at Bombay aforefaid In that plea mentioned, Seth, 
To this there was a general demurrer. 

The defendants further pleaded, 5thly, that it was alfo 
covenanted by the charter-party as in the 3d plea men¬ 
tioned; and that the (liip, after being difpatched from 
her lajtpori in India or China, as in the declaration men¬ 
tioned, to wit, from Bombay, and ,before her arrival in 
the Thames, to wit, on the ift of March 1807, was 
loft by the perils of the fea; and that though divers 
goods of great valueVere Ia4en on board the (hip at Can- 
ion in dnna, yet (he has not made a right delivery thereof 
according to the charter-party, Sec* There were feveral 
other pleas fimilar in fubftance; to all of which the plain* 
tifis demurred generally. 


JfT, Adam, for the plaintifis| dated the firft queftion on 
the demurrer to the replication to the 3d plea, to be, 
whether the Company were bound to advance the zoo/, 
per month to the mafter of the (Uip in India for the time 
tyhichelapfed from the (hip’s being difpatched ixovaCanton. 
to her detentioo by the governor and council of Bombay i 

S “ 
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in other «rordfl| whether the cotnputatio;i of thfc time for 
which the 200/. per month is to be paid^ which is ex- 
preiled to be fron) the (hip’s (ir(t conftgned port in India 
or Chinas until (lie ihould be difpatched from her laji port 
in India or China to return to Europe^* mud be under- 
ftood of her laft conftgned port” from which (he is dil*- 
.patched to return to Europet or (imply, of hef <* laf 
port” at which (he (hall have lawfully touched in India or 
China before her actual return to Europe* He contended 
for. the latter, as being the plain meaning of the words 
ufed, to which the Court were bound to give e(Fc£f, unlefs 
it manifedly appeared to be the intent of the contracting 
parties' to ufe thofe geniraf words in a more limited fenfe; 
the contrary of which, he argued, was to be collected 
from the change of expredion in the fame fentcnce; and 
alfo from the reafoti of the refervation, which applied as 
well to a detention for necefTary repairs in any of the 
Company’s ports in India^ into which the (hip was driven 
by drefs of weather, as in a configned port. 2dly, Upon 
the demurrer to the 5th plea, he argued that the plain¬ 
tiffs were at all events entitled to recover for the 14/. a 
head for the pafT ngers ordered onvboard in India^ al¬ 
though the (hip was lod before her arrival in the Thames* 
This allowance was not to be paid in the nature of 
freight \ for the Company had before hired the whole 
(hip to freight; but for the extra expence incurred by the 
Captain in laying in provifions and other neced'iries for 
the ufe of the pafTengers; which expence was incurred 
in the drd indance, and did not depend upon the fubfe- 
quent fafe arrival or lofs of the velTel in the cpurfe of the 
voyage. It would be the fame thing though the palTen- 
gers had died In the courfit of the voyage. 


Movvat 

The Ea*t 
IwerA 
Companj. 


Vox,. X. 


n 


BofanguH 
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1809. Bofatiquei contra, obftrved on the laft point; (the CoUif 
having intimated that they had no doubt on the firft j)- 
^he paffenger was covcnantc'^ to be paid 

India by the Company in England; by which it ff’emed that 
Company. arrival of the (hip with her paflengera in England wa» 

a condition precedent to the payment of the money; 
following the general nature of freight, to which fuch ft 
covenant appertained. And it is exprcfsly ftipulated that 
if the fhip (hould not arrive in fafety ii« the Thames^ &c. 
the Company (hall not be liable to pay any of the fums 
fpecihed for freight and demurrage, nor be fnbjed to any 
demands of the owners or mailer on account of any other 
employmttil. Now this was an employment of the (hip j and 
it cannot m,«ke any difference whether the (hip be em¬ 
ployed in the Company’s fervice in carrying paffengers or 
goods: if there be more paffengers there muft be fewer 
goods: and this is only an extra allowance of freight, which' 
muft be governed by the general rule refpe^ing freight.- 
It is not faid that the 14/. is to be paid for providing 
maintenance for the paflengers. {Le Blanc J. a(ked, if 
the owners did not vi£lual the ftiip: which was anfwered 
in the alTirmative.] 

Lord Ellenborocgh C. }, As to the firft point; the 
payment of the 200/. per month is limited to ceafe at the 
time when the (hip (hall be difpatched from her tajl port to 
return to Europe ; and Canton^ which was her lap conjtgned 
port, was properly her Iq/l port for the purpole of being 
difpatched to return to Europe, within the meaning of the 
coiitradl. But as to the demand for the 14/. for each 
pafienger ordered on board, the plaintiffs are entitled to 
recover. An extra expence is incurred by the owners in 
laying in a (lock for the neceftary fubfiftence of the per-. 

ibni 
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fons ordered on board by the Company’s agents: and to 
reimburfe this charge the payment is to be made at home. 
And I do not think that this demand is repelled by the 
(lipulation referred to in the charter-party, that if the (hip 
(hall not arrive in fafety in the Thames^ See. the Company 
(hall not be liable for the freight and demurrage agreed 
on, or for any demands on account pf the rarnings 
in freight voyages for the Company*, or on account of any 
ether employment: for condruing the latter words accord¬ 
ing to the context, it means the employment of the (hip in 
any other voyage or adventure: and we know that the 
Company referve to themfelves the power of employing 
their chartered (hips on other accounts than trading voy¬ 
ages, as in warfare. The putting thefe paiTengers on 
board does not alter the employment of the (hip as to her 
dedination: they mud go wherever the (hip would other- 
wife be ordered to proceed, if they were not on board. 
This claim therefore is not repelled by the lofs of the fliip 
before her arrival. 



MovfaT 

againft 

Tlik East 
India 
Company* 


Grose J. declared himfelf of the fame opinion. 

Le Blanc J. As to the (ird point; the lajl port” 
of the (hip mud be underdood to refer to her lad port in 
the courfe of the voyage dire^fed under the charter-party; 
which was to Madrafit Prince of Wales*s IJland, and 
Chinat and Canton was her lad port in China^ from 
whence (he was difpatched on her return to Europe* 
As to the fecond point s the 14/. is to be paid in England 
for each paflenger ordered on hoard the (hip; not for each 
paiTenger who (hould be brought to England: and it was 
meant to be a compenfation for providing diet and ao* 
commodation for the paflengersi which cxpeace would 

Ii2 at 
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at all events be incurred wiliether the Chip arrived or were 
loft. 

Bayley J. The quantity of provifions muft be prow 
vided in the firft in (lance in proportion to the number 
of paflengers put on board by the orders of theCompany*'s 
agents. The owners therefore ought not in jufticc to 
fuftain the lofs. 

Judgment for the Plaintiffs on 
the demurrers to the 3^(1 and 
fubfequent like pleas; and for 
the Defendants on the reft. 


•Tutfjjy, Hill a^ainjl Smith, 

J'UB. 31ft. 


Where the eor- 
poratihnof/#^r- 
€tfier had for 
above 40 years 
received toU ' 
upon C'lrn fold 
in their market 
by (ample, and 
afterwards 
brought with" 
In the city to be 
delivered to the 
buyer; and 
for about 60 


^''RESPASS for taking wheat and other grain of the 
plaintiff, at Droitiuich in the county of fForcc/fer, 
and converting the fame to the defendant’s ufe. To 
which the defendant, in addition to the general iffue, 
pleaded fa/eral fpecialjuftifications. i. As to taking 3c 
pints of wheat, part, fee.; that the city of Worcejler is an 
ancient borough or city, and the citizens or burgeffes 
have immemorially been a body corporate by different 


' years back, as 
far as living me* 
mory went, 
when corfi 
pitched in.the 
market place on 
one market day 
Was not thtn 
fold, it was 


names till the charter of the 19 Jac. i. incorporating 
them by the name of the mayor, aldermen, and citizens 
of Worcejier t and that the faid citizens or burgeffes, from 
time immemorial until that charter, and the mayor, 
aldermen, and citizens lince, have had znd held and 


ufuallyputio 

(tore in the city, and nnly one bag brought into the next market by way of fample, and when 
fold inhhat manner toll ufed to be taken on the whole; this was held fuflicient evidence to 
be left to the jury of a preferiptive claim to take toll on com fold in the market hy fample, 
and afterwards brougiit into the i.icy to he delivered to the buyer; though the witnefiet 
fpokc according to their recolietfion and belirf of the commencement of felling by fample in 
Clic market in the manner new pra^tied between 40 and 5c years ago. 


been 
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been ufed and accuftomed, and of right ought, to have 
and hold a market in the fald Borough or city, in a cer* 
tain place there, now called the Corn^marjcet, on 
every Saturday^ (except when Chrijlmas-d<fy happen^ 
on a Saturday) for the buying and felling of wheat and 
other grain there; and during all the time aforefaid have, 
at their own cofts and charges, repaired the highways and 
pavements of the faid corn marhet^ and other highways and 
Jlreets in tKe faid borough or city, (or the more convenient 
bringing of grain into the faid borough or city to be fold there s 
and by reafon of the premifes have immemorially taken, &c. 
for their own ufe a certain reafonable toll, viz. one pint 
of wheat^ corn meafure, for every 3 bujihels of wheat, 
reckoning the fame according to the quantity fold and 
delivered fuch in the faid city or borough, fold in the 
faid market by fample^ and afterwards brought into the 
faid borough or city to be delivered to the buyer, to be 
paid by the feller of fuch wheat, except where the feller 
of fuch wheat hts been a freeman of the faid city or 
borough, and except wheat of any perfon otherwife 
exempt by law from the payment of the faid toll, and 
except wheat that had before paid toll in any market or 
fair in the faid borough or city; and in cafe of non¬ 
payment of fuch toll after reafonable requeft, &c. the 
corporation have immemorially t-iken a reafonable didrefa 
for the fame, &c» The plea then aveired that the plain¬ 
tiff on a certain muket day fold to one 7 *. Hull 31 bags 
as for 3 buOiels of wheat In each bag, by fample, to be 
delivered in the faid city, which faid wheat, of which 
the faid 30 pints were parcel, &c. was afterwards brought 
to be delivered to T. Hull in the faid corn-market in the 
faid city, &c. (negativing its coming within any of the 
exemptions.) That the defendant, as fervant of the cor- 
" I i 3 poration, 
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poration, requeued the plaintiff, then and there having 
the pofleflion of the faid wheat, to pay toll for the fame, 
being in the faid market place, and within the faid city $ 
and on his refufal, took the faid jo pints, &c. for and in 
the name of a diftrefs for the faid toll. The 2d fpecial 
plea introduced another exemption from the payment of 
the toll, viz. where the wheat was drawn into the city 
in the cart or carriage of any freemen, &c.} and Hated 
that on payment of fuch toll on requrH, the corporation 
had immemorially taken the fame out of the wheat fo 
fold by fample in the faid market, and afterwards brought 
to be delivered to the buyer in the faid borough or city, 
and to detain the fame for the faid toll. The 3d fpecial 
plea Hated that the city of WorceJ^ir was immemorially 
lying within and parcel of the manor of IVorcefler, of 
which manor the corporation, &c. have been immemo¬ 
rially feifed, and in refpe£t of fuch manor have immemo- 
lially taken and received the toll for and in conftderation of 
the liberty of comings going* and paffing with corn and 
grain into the faid borough or city, fo being parcel of the 
faid manor ; and in cafe of non-payment have immemo¬ 
rially taken a reafonable diHrefs, &c. The 4th plea Hated 
that the corporation have immemorially repaired the horfe 
and carriage road in a certain Hreet in the faid city of 
Worcejlert called tJie corn-market^ amongst others i and by 
reafon of the premifes have Immemorially taken and re¬ 
ceived the faid reafonable toll, viz. one pint for every 
3 bufliels of corn or grain by any perfon brought into the 
faid borough or city over and along the faid horfe and 
carriage road, in the faid Hreet called the corn •market, 
to be delivered to any buyer thereof j except as before, 
&c. j with the fame power of diHrefs and detention in 
cafe of nonrpaymeni: and then averred that the plaintiff 

14 had 
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Iiad brought int-j the fiid city 93 bufiiels of wheat over 
and ^long rlie faiJ horfe and carriage road to be delivered 
in the <*id < :cy, &c. Wherefore, &c. ,The replication 
to tht firft fpecial plea traverfed the liability of the cor¬ 
poration to repair the highways and pavements of the 
eorn- market, and other highways and (Ireets in the bo¬ 
rough or city, as dated in that plea, and that by reafon 
thereof they have been entitled to take the toll therein 
claimed : and the like traverfe was taken on the fecond 
pl'^a-in refpedl of the claim of toll there dated. The 
replication to the 3d plea traverfed the right of toll therein 
claimed in refpedl; of the feidn of the manor of W. in con> 
fidcration of the liberty of going with corn into the faid 
borough or city, as claimed in that ple^* And the replica¬ 
tion to the 4th plea traverfed the liability of the corpora¬ 
tion to repair the horfe and carriage road in the dreet 
called the Corn-market, among others, and their right 
in refpe£f thereof to the toll claimed. On all thefe tra- 
verfes ifliues were taken. 

At the trial of the caufe before Le Blanc J. at Worcejltr^ 
it appeared that the corporation had immemorially re¬ 
paired the pavements of the corn-market and fome of the 
ftreets in the city, but not all of them: and no quedion 
was made but that they were immemorially entitled to 
and had always received the toll claimed in refpedk to all 
corn brought in bulk into the corn-market and fold there. 
And they had alfo received toll of all corn fold in the 
market by fample, and afterwards brought into the city 
to be delivered Hnce the pra^lice of felling by fample had 
prevailed. And the only quedion was, whether they had 
a preferiptive claim to the toll for corn fold by fample in 
the maiket, and afterwards delivered within the city; in 
which manner the cotn, fqr the toll of which thedidrefs 

li 4 in 
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m queftion had been taken, had been fold and delivered; 
the fample having been exhibited in the market by the 
plaintiff, the feller, in a fmall bag, at the time of the fale, 
before any part of the commodity in bulk had been 
brought into the city, but which was afterwards delivered 
in the market-place within the city. Of the precife time 
when this mode of felling by fample in fmall bags origi¬ 
nated no certain evidence was given, but probably about 
40 years ago, as it appeared upon the whole of the 
evidence. The gerieral evidence as to the mode of felling 
corn in this market went back to about do years ago, at 
which time fome of the witneffes firft recollected attend¬ 
ing the weekly markets. The corn was then brought in 
bulk on horfeback and in carriages, for the molt part in 
bags, and was pitched in the market-place. Sometimes 
a lingle bag was fo pitched, and the red w'ere left at hand 
in the waggon in which they had been brought there. But 
as far back as living memory went, if the corn fo depo- 
iited in bulk, or part pitched and the red left in the wag¬ 
gon on one market day, was not then fold, indead of 
being taken home again by the owner, it was commonly 
depofited in fome warehoufe or inn within the city till 
the next market day, when a Hngle bag of it would be 
brought and pitched in the market-place to ferve as a 
fample of the quality of the red of it; and when fold in 
that manner toll was paid for the whole quantity fold, ihe 
fame as if the whole had been then pitched in the market. 
One old witnefs fpoke of fales by fample in the market 
(i. e. fales by fample in fmall bags without any previous 
pitching of the bulk in the market-place) having began 
according to his retolleCfion about the years 1764 or 
j 765, and that foon after they became very general. It 
was objected^ on the part of the plaintiffs that this evi- 

dence 
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dence (the fubftance of which,jpnly is here given) did not 
prove, but negatived, the preCcripttve claim of the corpo¬ 
ration for toll upon a fale by fample, fuch as had been 
made in the prefcnt cafe. But Le Blanc J, told the jury 
that the cxcrcifc of the right of taking toll for corn fold 
by fample for Co many years back was evidence of the 
grant of fuch a toll to the corporation before time of 
memory: and that thoui^h the practice of felling corn by 
fample in fmall bat's, without any previous pitching of 
the bulk of the commodity in the market-place, appeared 
to hav grown up in modem times; yet as it appeared that 
as tar k as between 1740 and 1750, to whicli the 
evidence went, corn which had been pitched in the mar- 
ket'place on one market day, and not then fold, had paid 
toll Uron the fale of it on a future day, when the bulk of 
it had been removed and lodged clfewhtre in the city, 
ami only fm. II parr, as one bag, brought into the mar¬ 
ket, which was exhibited as a fample of the reft; he 
thought this was evidence for the jury to decide upon, 
whether the prcfcriptive grant of toll to the corporation 
did not include fale by fample as laid in the defendant’s 
firft fpecial plea ; and the jury accordingly found a verdidk 
for the defendant oh the firft fpecial iffue. 

In lad Michaelmas term IVilliams Serj*. moved for a 
new trial, upon the alleged ground of the ftiifdire£lion of 
the learned Judge, in having left it to the jury upon the 
faffs in evidence to prefume a prefcriptivc grant of toll to 
th.e corporation opon all corn fold by fample, as well as 
in bulk, when the praff ice of felling by fample at ail, in 
the fenfe in which fales by fample are now underdood^ 
was proved to have, originated within living memory. 
And the Court granted a rule jco fhew caufe, in order to 

have 
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have the que(li6n, which jiras of extenfive confequence) 
more fully difcufled. And in this term 

TAe Attorney^General^ Daunceyf WigUy, and Puller^ 
(hewed caufe againft the rule. A right which has been 
exercifed for between 40 and 50 years pad may be pre¬ 
fumed to have been exercifed immemorially, abd confe- 
quently ma^ be prefumed to have been originally granted, 
where a good confideration may be (hewn for fuch a 
prant. It was proved that as far back as 17^4 toll had 
been taken on corn fold in the market by fample in the 
prefent manner: and though the witnefTes remembered 
no indances of fuch fales by fample prior to that period, 
which nearly reached the extent of living memory, it did 
not follow that no corn was fold in that manner before ; 
but the jury might well prefume that the praQice which 
rapidly grew up from about that period was warranted by 
more ancient precedents, though not fo general as after¬ 
wards prevailed *, and the knowledge of fuch more ancient 

precedents at that period might have been the reafoq why 

\ 

the pra£tice which then began to prevail more generally 
was fubmitted to for fo long a time afterwards. And the 
acknowledged practice of felling large quantities of corn 
by famples of (ingle bags alone brought into the market at 
the time of fale, which had prevailed as far back as living 
memory wenl, is a' drong confirmation of the prefump- 
tion made by the jury of a preferiptive grant of toll on all 
corn fold in the market by fample generally, where the 
bulk of it is afterwards delivered within the city. It can¬ 
not make any difference in principle whether the fale of 
the bulk be made by a larger or fmaller bag brought into 
the market at the time. Then if this were evidence of 
fuch a preferiptive grant to the corporation, their provid¬ 
ing 
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ing the public with a market-place upoh their own foil| 
and the obligation on them to pave and keep in repair that 
and other llreets of the city, over which' the corn might 
pafii in its palTage, would be a fufficient confideratipn to 
fuftain fuch a grant. [Lord Ellenbsirough fuggefted a dif¬ 
ficulty, that this was not claimed (IridUy as a market toll^ 
but in refpedt of the ufe of thofe (Ireets which the corpo¬ 
ration keep in repair, and one of which is ufed as a mar¬ 
ket-place, and others for the more convenient bringing of 
grain into the market. And the delivery of the bulk 
might be in a (Iree't within the city which the corporation ^ 
did not repair *, fo that the feller might only come in coti- 
tz€t with the confideration for the toil by bringing hia 
fample into the market place.] It is not neceiTary that 
they (hould repair all the^llreets of the city ; but it mull: 
at this day be prefumed that they repair all which the 
king at the time of the grant thought it material to re¬ 
quire them to do. They referred to Tif Mayor of Carljjle 
V. WilJoH (a) as a Wronger cafe of prefumption in favour of 
a toll. 


1809* 

JHitl. 


Williams Serj*.) Jervify Abbotty Lardy and C. F. Willi* 
amst contra. A preferiptive toll on corn fold by fample 
is claimed by the corporation as lords of the market, and 
in refped): of the repair of certain (Ireets for the more con¬ 
venient bringing of the corn to the market. And though 
general evidence of uCage for 50 or 60 years, or even for a 
lefs period, be evidence,if uncontradidfed, of a preferiptive 
grant} yet here the evidence negatived that prefumption; 
for the beginning of the pradiice of felling by fample in 
the itridk fenfe of the term, without fubmitiing the bulk 
to iQfpedion in the market, was remembered by fome. of 
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the witnefles; and it was proved that 5 o years ago, be¬ 
fore that pra£lice began, the corn was always brought in 
bulk to the market and pitched there. It is true that 
when corn fo pitched was not fold on one market day, it 
was ufed to be put in (lore within the city, and on the 
next market day only one bag would be brought into the 
market as a fample of the reft; and no toll was taken on 
the ftrft day^ becaufe by the general rule of law the toll 
is only payable on the fale {a ): but that does not eftablifh 
the right of toll to the extent now claimed; .for in thofe 
inftances the bulk of the commodity had been once fub- 
mitted to the infpe£lion and correfiion of the market; 
all the public benefit was received on the one hand, and 
on the other the full ufc of the market and ftreets kept 
in repair. 'Whereas here no part of the commodity has 
ever been pitched in the market, nor any part of it within 
its limits, except the fmall fample carried in the hand of 
the feller: the patties therefore have not had the benefit 
of the whole confideration for the toll. And thediftinc- 
tion between the two cafes is fubftantial, and not merely 
nominal, as if it had refted upon the greater or lefs fize 
of the bag which was exhibited as a fample. The evi¬ 
dence therefore did not warrant the finding of the firft 
fpecial ififue for the defendant. But, zdly, the king 
cannot grant a toll on corn fold by fample in the market. 
Toll is not of common right, nor incident to a market, 
nor can the king grant it after a market has been once 
eftablifhed, without a valuable confideration (b). The 
nature of this confideration does not extend to toll oit 
fales by fample, without ever oringing the bulk within 
the market; and unlcfs the parties have the benefit of 

(«) % Infi. axil 

m 

(i^) U.tZOf Htddj V. fntc/bwfi, Cro, £liz, 55S. 591. and MtorrAl^ 

the 
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the condderation, the toll is not demandable of them (a). 
In the Tnvlejhury cafe (^), Lord Ellenhorough^ in deliver¬ 
ing the judgment of the Court, obferves upon the ciTen- 
tial difference between toll for corn brought in bulk into 
the market and fold, and fuch as is only fold there by 
fample; that in the latter cafe the correfiion of the mar¬ 
ket at the time and place of fale is wholly loil to the 
buyer in point of benefit: he ha’s no benefit from the 
previous view of the entire bulk expnfed in the market¬ 
place ; nor the advantage in redudiion of price, which 
frequently refults to the buyer from the feller's dread of 
being obliged to carry back his commodity in bulk un¬ 
fold. It was on this ground probably that Powtl J. faid, 
in Kerby v, Wichelonu (tr), that the king cannot grant toll 
on goods not brought into the market; which opinion is 
recognized by Lord C. B. Comyns (d). And it was coti- 
fidered by Lord Kenyonf in Mofel-y v. Pearfon (e), that the 
grant of toll for all goods fold in a market, ex vi termini 
imported that the goods fold were brought into the mar¬ 
ket and ready to be delivered to the purchafer: and that 
if they were fold there by fampUf no toll would be de¬ 
mandable, but the remedy, if any, was by a£lion on the 
cafe for felling there by fample, in fraud of the lord of the 
market: and fuch was the opinion of the Court in Blakey 

V. Ditifdalt (/■). 

On the queflion whether a grant of toll on corn fold 
by fample, where the bulk was never brought into the 
market, were good or not. Lord ElUnborough C. J. and 
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(«) Ha^urt V. fyiils/ i Vmr. 71. and l Mod. 47. and Prtdtaux v. 
ff^arntt 2 96. 


( 4 ) s Cm. Dig. 519. Toll,£. 
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the reft of the Court declined giving any opinion at pte^ 
fent; his lordibip faying that the queftion was on the 
record, and might be difcuiTed in another fiiape. And 
at prefent they were only to confider whether the evi* 
deuce had been properly received at the trial. Another 
objection was alfo inlifted upon by the plaintiff’s counfeh 
that the alleged coniideration for the toll in the firft fpe« 
cial plea was the repair of the corn* market and efJitr 
highways and ftreets in the city, for the more convenient 
bringing of the grain into the city to be fold there} but 
the claim of toll in this inftance was for a fale, by fample, 
of corn afterwards brought info the city, (generally) to be 
delivered to the buyer j which might refer to any part of 
the city, and might therefore include a delivery in a part' 
of the city which the corporation were not bound to 
repair} and therefore the prefeription was ill laid, ac¬ 
cording to the cafe of Trueman v. Walgham (a). But the 
Court faid that this obje£lioti alfo was upon the record. 


Lord Ellemborough C. J. Without fuggefting any 
opinion upon the que (lions which appear upon the re- 
cord, 1 (hall confine myfelf to the only queftion for our 
confideration upon the prefent rule, whether the evidence 
received at the trial were competent to be fubmitted to 
the jury in proof of the allegations contained in the firft 
fpecial plea. In that plea an immemorial right of toil is 
claimed by the corporation for corn fold in their market 
by fample, and afterwards brought into the city to be de¬ 
livered to the buyer. This claim; is not made fpecifically 
as a claim of a market toil; becaufe it is dated that they 
have immemorially repaired a certain place in the city 
called the corn market, and othe^r highways and ftreets 


(«} a fr,//, >9$. 


in 
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In the citj for the more conyenient bringing of the grain 
to be fold there; and that by reafon of the premifes they 
have immemorially taken the toll claimed by them. This 
may apply to a claim of toll thorough^ and is not confined 
to a mere market toll. The only queftion now is, whe« 
ther upon this claim fo dated the jury might fairly prefume 
from the evidence laid before them that the corporation 
had a prefcriptive grant of fuch a toll. Sales by /ample 
mud be as old as commerce itfelf j and in the cafe of 
bulky commodities like corn, the convenience of mankind 
mud at all times have required an exhibition of them by 
fample in fome manner or other; but fales by fample in 
a market, where the bulk of the commodity is never 
brought into the market at all, may be of modern intro- 
du6lion. If the grant were of toll on all fales in the 
market generally, that might be taken to include fales 
quovis modo, by fample or otherwife. But what is the 
evidence of fales by fample on which toll has been taken? 
It appears that from about 17^4 the pra£lice of felling 
by fample in the manner now ufed grew to be very gene> 
ral; but before that, and as long back as any witnefles 
could remember, there were occafional ind&nces of Tales 
by fingle bags in a dibfequent market on which toll was 
taken, where the bulk of the commodity had been brought 
into the market on a prior day, and remaining there un¬ 
fold had been removed into other parts of the city. Now 
though that would not prove the taking of toll on fales by 
fample of things afiernvards brought into the city; yet 
dill it would be evidence of fales by fample. The fa£i of 
fuch fales was notorious: but whether in every indance 
of that kind, the bulk of the commodity had adlually be¬ 
fore been pitched in'the market on a prior market day 
might not be fo, certain, though the wftnefTes might be¬ 
lieve 
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lieve that it had: but for abo?e forty yeara back, it ?s 
agreed that fuch fairs had tak-^n place without ahy exhi¬ 
bition of the commodity in bulk in the market, on which 
toll had been taken. Then taking the whole of this evi¬ 
dence together, can we fay that it was not competent 
evidence to be left to the jury, (for that is the only quef- 
tion now,) to prefnme that the praflice of taking toll on 
fuch fales had prevailed immemorially. And the jury 
having found in favour of the prefcription as laid in the 
plea, 1 fee no ground for difturbing the verdi£l. What 
the elFedl: of fuch finding may be, as to the queftions 
which arife upon the record, I give no opinion. 


Le Blanc J. I thought at the trial that the evidence 
was fufficicnt to go to the jury upon the prefcription, and 
my opinion (kill remains the fame* 


Baylev J, This was proper evidence to be left to the 
jury. The plaintiff had in truth all the benefit of the 
market and of the repair ^ the flreets fuflained by the 
corporation. The pra£lice, as it now prevails, is admitted 
to have exified for above years; and therefore the 
queflion does not left now on the fame ground that it 
did in the year 1764: for after an a'cquiefcence for fo 
many years by thofe perfons who were interefled in re- 
fifling the claim if it had been confidered to be unfounded 
at the time, the jury might with more reafon prefume 
that there did exift a like ufage before that time, though 
not known to the particular witnefTes who were exa¬ 
mined. Former inftances of this fort might have been 
remembered and known to the jury, that after perfons 
had brought part of their corn into the market gnd folcl 
it therci they had contracted" there to feS a larger quan¬ 
tity 
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tity of tho fame kind, and for which, upon its being after* 
wards driven through the ftreets and delivered in the city, 
toll may have been claimed. This would properly be a 
fale by fample, and if the claim of toll on the whole 
quantity had been fubmitted to, that would have war¬ 
ranted them in finding the fadl of a prefcriptivc toll on 
falcs by fample. 

Rule difchargedi 


The King agmnfi The Inhabitants of Horwick. 

'^WO' juft ices by an order removed Willum and Mar^ 
Walls^ and their children, from the townfliip of 
Hor%vtck to the townftiip of Heapyt in the county of Latim 
caften wliich. order was quaftied by the Seflions, dn 
appeal, fubjeA to the opinion of this Court on thefe 
fatls. 

The pauper William Walls fome years ago was hired 

iljj^ 

as a bleacher and crofter for a year, at the wages of 12x. 
a week, to ferve Meflrs. Alnfwortb and Boothf whofe 
works are at Heapy, This was all that pafted at the time 
of hiring. He continued in fucb fervice for the year; 
refiding in Heapy^ but not in his mafters* houfe; and was 
employed to do the general crofter’s buiinefs. In thefe 
works each bleacher is direfied by his mafters to get Up a 
certain number of pieces within the week. The talk fet 
is calculated at the rate of fo many pieces a day for' fit 
days. The man is not dinted to hours; if he finilh his 
work in lefs than the time appointed, the reft of the time 
is his own, to do as he pleafes: if he do more than the 
appointed work^ he receive^ for over work. Having 
VoL. X. K k negicfked 
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Hili,, 

egain/l 

Smith. 


Fell- ift. 


Under a con- 
traA of hiring 
as a bleacher 
and crofter fbr a 
year at isr. 
a wc.k, the 
fervant con¬ 
tinuing to wjrk 
under fuch a 
contract for a 
year gained a 
fettle men t in 
the pari/h where 
he reftded, al¬ 
though by the 
practice of the 
manutaClury 
in which he 
was engaged, 
if III. finilhed 
hie appointed 
week’s work, 
calculated atifo 
many pieces a* 
day for Jf* days, 
in lefs time, he 
had the rcil of 
thftwetk todoas 
he plcaiid, and 
he alfo went 
where he chofe 
on Sundays f 
Without aikin( 
leave: tor tint 
is an exprefs 
contract for a 
year, Without 
any exprefs ex* 
ceptlon. 
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* iScp. negle£led hU work in the v^eek days, the pauper has oc- 

The KiNQ “P ^7 working on 

Sundayst bat this was his owna£l: and deed. The pauper 

The Inhabitants «. . 

of on Sundays went where he pleafed, without afking his 

Hoewicx. maftci^s leave. Meflrs. Ainfworth and Booth never en¬ 

gaged or employed their bleachers to work on Sundays: 
they had nothing to do with them on Sunday. In refpe£b 
of their fervahts who were hired for other purpofes, they 
were occafionally put to work on Sundays, but when they 
were fo, they were allowed fomething for it. The Seflions 
were of opinion that under thefe circumRances, and fiom 
the nature of the trade, the pauper was not under fuch 
control of his maRers, that he could be confidered to 
have gained a fettlement in Heapy under fuch hiring and 
fervice. 

Yates, in fupport of the order of Seflions, contended 
that this was not a hiring for a year; Sundays being in 
e(re£l; excepted out of the contraO;; which brought this 
within the former cafes o| Rexv. Macclesfield {a), Rex v. 
Kingstuinford {h), and Rex v. North Nibley (/•); in which 
latter the hiring, being ** for five years, as a colt (hear- 
*man, to work 12 hours each day,” was confidered as an 

. if 

implied exception of the other 12 hours in each day, and 
ttie whole of Sundays. And he endeavoured to diftin- 
guifh this from the cafes uf The King v. St. Agnes {d), and 
The King v. Birmingham {e), where the abfence of the 
fervanf: from his work on holidays and Sundays iq the one 
cafe, and on other, occafions in the other, was prote^ed 
by the cuilom of the country. 

( 0 } £arr. S.4S. 45^* (^) 4 fffiK Ref. lig. (e) 5 Term Rif. SI'. 

(i/) Burr. & 0 i 671. («} Cold. 77. and Jktigl. 333. 


Scarlett 



IM THE FoETT-NlfTTH TbAR OF GEORGE III. 491 

Scarlett contra was flopped by the Court. 1809k 

Lord Ellenborough C. J. If the argument be puflied 
to the extreme, there is not any contradl of hiring in 


which there is not fomc implied exceprion.^ The law of **®*^*®*' 

the land breaks in upon fuch contrails as^ thefe on the 

Sundaysi and the mailer in this cafe had as much right 

to the fervice of the pauper for the whole year as the law 

of the land will allow of. The diflin£lion however is 

clear between this and the cafes relied on. Here is an 

exprefs hiring for a year, and no exprefs exception in the 

contra^ of any part of the year. But this is an attempt 

to introduce an implied exception from the pra£lice of 

the particular houfe of manufa£lure in which the fervant 

was engaged, though implied exceptions in the times 

of fervice by the cuflom of the country have been held 

not to break in upon general contrails of hiring for the 

year. 

Per Curiam^ Order of SefRons quafhed. 


The King againft The Inhabitants of Oakley. 

'^PON an appeal againfl an order of juflices removing 
John King and Mary his wife from Briil to Oakley^ 
both in the county of Buchs^ the Seflions confirmed the 
order, fubjefl to the opinion of this Court on thefe 
fa£ls. 

Thomas Hawes about 38 years ago inclofcd a piece of 
wade land in the parifli of Brills and built a cottage 
thereon, which he occupied till his death. By indenture, 
dated the 3d of November 1795, hfc and his J(hn Thomas 
de'mtfed the cottage to James Hawes for a term of 500 

K k 2 years, 


WedntJiMf 
Fti. xft. 

A gnardian in 
focage, refiding. 
on die waid’a 
eftate for 40 
days, gains a 
feulement in 
the parifh; and 
cannot be 
moved from the 
poflVfliOR of it 
at any time. 
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yearly by way of mortgage, for feciiring 2o/* and iotercfl# 
which yet remaipi unfatisGed. Thomas^ the fon, after^ 
w«rds married the pauper Marjf, and relided in the cot** 
tage with his father uptil Jutit 1801, when Thomas the 
father died inteilate *, . leaving his fald fon his heir at law, 
who continued to rehde on the eftate till Noventhr in the 
fame year, when he died inteftate t leaving the pauper 
Alary his widow and four infant daughters, three of 
whom, at the time of the removal, were under 14 years 
of age. The widow continued, with her daughters, to 
reGde on the faid eftate for more than 40 days (as it was 
afterwards sgreed) after the death of her hulband, before 
her eldeft daughter attained the age of 14} and in OSlober 
t8o6 the widow intermarried with the pauper John King, 
whofe legal fettkment was in the parifli of Oakley, and 
whO| together with his faid wife and her children, reGded 
on the faid eftate from the time of the faid marriage to 
the time of the removal. The eftate at the time of the 
removal was of a lefs annual value than 10/. It was ad¬ 
mitted by the counfel for the appellants, that Mary King 
had gained no fettlement by any right of dower in the 
faid eftate. The quellions intended to be fubmitted to 
the Court were, Grit, whether John and Alary- King, or 
either of them, gained a fettlement by their refpedlive 
rcGdence on the eGate as above Gated ? Secondly, Whe¬ 
ther Mary King communicated any fettlement gained by 
her reGdence before her marriage to her huG>)|nd John 
King ? Thirdly, Whether both,, or either of them, were 
immoveable at the time of the order of- removal. 


Thie Attorney^Grneral and Bejf, in fupport of the order 
of Seffions, argued on the GrG poitir'dnly; that the wi¬ 
dow did not gain a Settlement by rcGding for 40 days W 

■ r.. this 
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diis eftate ad guardian in focage to her children, the heirs 
of her deceafed huiband. They admitted that it was not 
iieceflary to the acquiring of a fettlemcnt by 40 days re- 
fidence on an efliate, that the p^rty Oiould have a bene¬ 
ficial intereft in it at the time; as in the cafe of T&e 
King V. Stone (a), where an executor who hcW in truft 
for the widow duritig her life gained a fettlement by fuch 
refidencc. But they faid it was necetfitry to confer a fet¬ 
tlement by refidencc on a party’s own eftatc that he 
fliould have either a legal or a beneficial intereft in it: 
and they denied that a guardian in focage had any legal 
intereft in the property of the ward or heir, or any right 
to refide upon It fuo jure, or oihcrwifc than as the fervanC 
or bailiif of the ward (^). A guardian in focage talced 
no intereft in the land, but is only to take the iifues and 
profits to the ufe of the heir, to whom he is to account 
at the age of 14 (c). Therefore hfe may be fworn for his 
ward (</). And though fuch a guardian may leafe tho 
ward's land in his own name, yet that is by virtue of the 
power or authority conferred on him by law. And they 
diftinguiihed between the cafe of a guardian in focage 
and that of an executor or adminiftrator, the latter of 
whom takes the whole legal intereft irt all real chattels, 
and may maintain trefpafs for injuries to the land, and 
recover the profits, if withheld, in their own names, as the 
only owners whom the law recognizes; and, what is 
moft to ths point, they may difpofe of all the intereft at 
,law, and make a good title to a boni fide purchafer j 
and in no cafe are they accountable at law to the bene* 
ficial owner for the profits of the eftate. But a guardian 


j.Bop* 


Tlw Kina 

TheinhabitaMI 

of 

OAKttiei 


I 


(a) 6 Term (^) C» *9' a* 

Jil is, (rf) C?W. Evid. J07. 

Kk} In 
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1809. inYocage is accountable at law to his ward in an action 

" of account, and cannot make a title to a purchafer. 

The Kma 
Mgawft 

Theinhabitanu Taunton^ contia, was (lopped by the Court. 

OaKLXT. 

Lord Ellenborough C. J. There is no doubt in 
this cafe but that the mother, who was guardian 
in focage to her daughters, had a right to ele£^ 
whether (he would let the eftate or occupy it for their 
benefit: and unlefs (he let it, the law,whichimpofes the 
duty of a guardian upon her, would necc flarily prote£l 
her in the perfonal occupation and fuperintendance of it. 
The only difference which can be pointed out between 
the cafes of aO executor or adminiftrator and of a guardian 
in focage, in this refpefl, is that the one is accountable for 
the profits by flarute, and the other at common law*. 
The law confiders a guardian in focage as entitled to the 
pofTeflion of the ward's property, and incapable of being 
removed from it by any perfon. Such a guardian has not 
a mere office or authority, but an intereft in the ward's 
eltate. It is laid down in Wade v. Baker^ 1 Ray, 131. 

that he may maintain trefpafs and ejc6lmeiit, avow for 
damage fe-afant, make admittance to copyhold, and leafe 
in his own name. He cannot indeed convey the property 
abfolutely as an executor'or adminiflrator, becaufe the 
nature of the trufl does not require it in the one cafe as 
it does in the other; but he may difpofe of it during his 
gnardianfhip, though accountable afterwards to the heir. 
The widow therefore had fuch gn interefl in the eftate as 
rendered her irremoveable Trom it. 

Grose J. The queftion is, Whether the widow was 
irremovftabk from this property for 40 days ? She had a 

right 
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right during her gpardianfliip either to leafe or occupy 
the eftate} and if flie chofe to occupy it, (lie was irre- 
moveable from it, as from her own, though liable to an- 
fwer afterwards to the wards for the profits. 


1809. 

The Kmo 

The Inhabltante 
of 

Oaxliv. 


Le Blanc J. The cafe, though new in circumftanccy 
is not new in principle. It is governed by the decifions 
which have taken place, that in order to make perfons 
irremoveable on account of having property in the parllh, 
it is not neceflary to have a beneficial intereft in it for 
themfelves, but it is fufEcient that they refide there for 
fome beheHciai purpofe to another. Now a guardian in 
focage ha's a right to the pofTedion, and until (he leafes, 
it is for the intered of the wards that (lie fliould occupy 
the eftate, and there can be no right to remove her from 
it to their prejudice : as in the cafe of an adminlflrator, 
or of a foie next of kin even before adminiftration grant¬ 
ed, who has a right to refide on the leafehold property; 
and fuch refidence for 40 days will give him a fettlement 
in the parifh. 


Bayley J. If a guardian in focage can maintain 
trefpafs and ejei^ment in his own name, and avow for da¬ 
mage feafant on the land, this (hews that he has a right 
to occupy it.. And this is confirmed by the old method 
of pleading by guardian in focage, vtrhich was that he 
entered as guardian into the tenement in queftion, and 
was polTefTed. In like manner an adminiftrator has a 
right to the poflclfion of leafehold property, and is only 
accountable for the profits. 

Ordei: of Seflions quafhed (a). 

(«) Vide Ojhrit V. Cirdtnt Plow. •93. where the Court conlider t|>at 
tbt wbolt rjlgte and wttrtft of the laiids it in the guardian in iocage, (which 

K k 4 muft 
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mott be underftocMl during the guerdunAip) tfl the t/i of the infant. And 
in BtiItU V. CouftthUf l^^b. i8s» he U faki to have an vn$r^, not 
mereJy a naked authority, though it be an intctvii joined with a truft for 
his ward. 


If^t^nefdeyf 
Fch. jft. 


The Kino againjl The Inhabitams of Stoker 

upon-Trent. 


Renting the hire 
or privilege of 
milking two 
cows belonging 
to another at To 
much per week 
per cow, for 40 
week*, which 
cows were to be 
dtfaftured hy the 
owner on his 
farm in com. 
mon with Uis 
other catile, 
and Were to be 
milked by the 
pauper, will 
gain liim a fet- 
tlemcnt if tlie 
paiiurage of the 
two cows be 
woith 10/. 
a-year. 


juflices by their order removed Richard and 
Elizabeth Sheldon and their three children by name, 
from Stoke-upon-Trent to Nortan-on the-Moars in the coun¬ 
ty of Stafford, The SeHions, on appeal, quaihed the 
order j fubje^ to the opinion of this Court on ihefc 
fa£t8* 

The pauper Richard Sheldon^ being legally fettled elfe- 
where, about feven years ago, under a verbal agreement, 
rented and paid for the hire or privilege of milking two 
cows belonging to Mr. Repion the funi of 5J. 6 d. a week 
each cow, for forty fucccllive weeks* Th^ tvyo cows 
were by the terms of the agreement to be depadured by 
Mr. Repton on his farm at Norton-on-the-Aloors^ in com¬ 
mon with his other cows; and were in fa£l depaftured 
on fuch of the lands belonging to the farm as My. Repton 
thought proper, in common with his other cattle. The 


pauper never went on the- lands to fetch them; but they 
were regularly brought up with Mr. Repton’s other cows 
to the fold yard, and there>milked by the pauper and his 
family. During the time the pauper fo rented the faid 
cows he rcGded in the parifliof Norton-on the-Moors, at a 
pottage for which he paid fifty ibillings a year: and the 
depafturing of the two cows for the time aforefaid on 


the lands of Mr. Repion was, together with the cottagCi 
worth more'than ten pounds a year. The queition was, 

whetlicr 
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whether the pauper gained a fettlement la Nsrim-on^tht- i8o9» 
Moors by his renting of the cottage and of the cows as 
above ftated. 

The ltihabit«4l 
of" 

Clifford and Ftale^ in fupport of the order of SeOions, 
faid that this was no more than a perfonal contra^ for the 
hire and privilege of milking two cows, and no tenement, 
which rnud lie in tenure and relate to land. The rule 
of hw as laid down in The King v. Locherly[a)f that an 
agreemenr^for the ufe and feeding of cows is no tenement 
within the a£l, is corredi: the error of that cafe lies in 
the mifapplication of that rule to the fa£^s of it; for there 
the dairyman took not only the cows and their feeding, 
but alfo the dwelllng-houfe and the after-math of pate of 
the ground, &c. and in (hort the whole dairy farm. 

And in Rex v. Whixley {h)f jBtdler^]* faid that the beft 
reafon for that deciflon feemed to be that part of it where 
the Court held that it was not a leafs of land, or any 
thing out of land j for it was only a right to the milk of 
the cows. And in Rex v. Suie (e) the taking of hay, 
grafs'and after-math was held to confer a fettlement, be- 
caufw the land was intended to pafs. In The King v. 

Piddletrentide {d)f in which Rex v. Lockerly was over¬ 
ruled, the fpecific fubje£f of letting was a dairy^ which 
in dairy countries means the land itfelf on which the cows 
are fed, as well as the ufe of the cows; and the leflTec 
had alfo the liberty of cutting furze on the farm for the 
ufe of the dairy; he had alfo a rabbit warren, and a 
houfe on it to keep the nets in: fo that he.had evidently 
an intereft in the foil beyond the mere ufe and feeding of 
cattle. And BuUer J. there ftated the true queftioa 

(d) Burr. (^) I Tirnn 13S. 

a’Tv'm 3 Term 77a, 

to 
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to be, whether it were a contra^ to tepeive profits out 
of land.** Next came Thf King v. TQlpuddh{a\ where by 
the terms of the contra£f the pauper was to have the 
(xclvfive right of feeding the dairy cows in certain clofes 
for part of the year. He was alfo to have a dwelling* 
houfe on the faroii and the right of cutting fuel for the 
ufe of the dairy. There was a clear iotereft taken in the 
land. Lord Kenyon laid firefs on the pauper’s having for a 
part of the year the exclufive right to the pafturage of the 
grounds to be taken by the mouths of the cattle, 
hurjl J. obferved, that the pauper bad the feparate pofief- 
fioii of a houfe, and that he rented not merel/the milk of 
the cows, but the cows themfelves, and the land under 
certain qualifications ; for he had a right in certain clofes 
even to the exclufion of the farmer himfelf. And Buller J. 
faid that he had an interetl in the land: and he alfo re^ 


lied on the pauper’s exclufive pofieflion of particular 
grounds during part of the year. It is true that in The 
King V. HoUington {b) the pauper was holden to gain a 
fettjcment by renting the pafturage of two cows in a cer¬ 
tain clofe for a part of the year, though bis cows had not 
the exclufive feeding of it; but there the cows weie the 
pauper’s own; which was relied on by Mr. Juftice Law- 
renctf as falling within the words of Lord Kenyon in the 
cafe of Piddleireniidif that it was a contra£k for the 
pernancy of the profits of the land by the mouths of the 
cattle.” And Lord Elltnhorough compared it to the taking 
of a common in grofs, which had been determined to con¬ 
fer a fertlcmCDt in Rex v. Derjingham {c). In Rex v. 
Minnuerih {d) alfo the pauper had the exclufive pofiefiion 
of the land on which the dairy cows were agreed to be 


.{a) 4 7 >m Rtjh 671. {b) 3 113. 

(fj 6 ji. {^ 4 ) Ok Eafit 198. 

depgftured; 



IN THE Foutt-mintb Ybar OF GEORGE HI. 


A99 


depaftured; but there no fettlement was gained, becanfe 
the annual value of the land whs not to/. This fpecies 
of contrail for the run of cattle in the pafture of another 
was held to be no tenement in T&e King v. Hammer- 
fmith {a) i (for having the privilege of feeding there for 
nothing could make no difference in that refpe£t) becaufe 
it conferred no idterefl; in the land. If a contra^ for 
taking the milk of cows will confer a fettlement, becaufe 
the cattle mud neceflarily feed on the land in the mean 
time, the fame confequ(*nce may be purfued to a contraft 
for taking all the cheefe of a farm made during a certain 
period. In Laneafiire^ gccfe are kept in large flocks for 
the fake, in part, of their feathers, and are turned out 
into the ftubbles for a certain period; and a contradl for 
taking all the feathers of the gecfe while kept there 
would, by the fame rule, be a taking of a tenement. 
Here the gift of the contradfc is fpecifically for the hire 
and privilege of milking the cows of another for a cer¬ 
tain period : the place and manner of their feeding are 
collateral to fuch contra^, and fuch as the owner would 
have provided for the fake of his own cattle in order to 
make their milk moft produdVive, if he had milked them 
on his own account. The cows were to be depaftured 
in common with the owner's own cattle wherever he 
pleafed on his farm; and the pauper had no other con¬ 
trol over them than the privilege of milking them. It 
was faid by Lawrence J. in Rex v. Dijbury (i), that 
a contraff to feed cows generally, under which they 
might be fed with green tares bought in the n^arket, 
would not be a tenement. 
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puller and Petite contr^, were ftopped by the Cuurt- 
{a) 8 Term Rfp. 450. note {t) M. 43 G, 3. 1 50S. 

Lord 
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'Xord EtLENBOROt^GN C. J. is nd folid diftine* 

tion bctut'cen this and the ca(h o£ Hoitington, Theie the 
pauper had only hired the depafturing ef bis own cows 
in common with the cattle of the bskrner in certain land; 
here he hired the cows themfelres, which for this pur* 
pofe are the fame as his owni together with their depaf- 
turing in common with the owner’s Rdier cattle, upon 
a certain farm; all included in one contraf). If the cows 
here had been the pauper’s own, this cafe would hare been 
identically the fame as the former; but that fad was no 
» material ingredient in the former cafe; for the cows are 
his own for the time that he hires them; and in fome of 
the other cafes where fettlements were obtained under 
cohtrads of this kind, the cows were hired as well as 
their feeding. Therefore, without going at large into 
the general queftion which was agitated in thofe cafes, 1 
think that, confidently with the decifions, this mud be 
deemed to be the taking of a tenement* 

Crosb J. It is too late now to unfettle the law which 
has been edabliihed by former decifions. It is faid that 
this is only a contrad for a right to milk cows; but it 
' is more; for it is a contrad to take the milk of cows to 
be depadured on a certain farm; which is purchafing pro 
tanto the intered in thofe padures on which the cows 
were to be fed. And this fails ' within the former deci¬ 
fions on the tenting of dairies* 

Lb Blanc J. It is only the words ufed in datingitlrit 
cafe which make kny. real difference between it and fbrv 
mer cafes; but it falls within the faniie principle. The 
only dtffetesee bctwekh thik and Tht King y. PiJdletren^ 
tide is that there itwa; hated to .be the renting of a 

dairjif 
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Jiury^ which is only a contrail for hire and pririiege 
of m^inf cows, whiehi daring the timei are to be de- 
paftufed On the owner’s lands. But there the cows were 
to feed in particular grounds at particular ieafons of the 
year 4 and here they were to be depaftured on the farm 
In common with the owner’s other cattle* . In The King 
V. Tolpuddle the agreement wa8» as here« for the owner's 
cows at fo much a^head j and though they were to hare 
the eaclttfire padurage of certain grounds during part of 
the year 4 yet that has (ince been held to make no dif' 
ference. If/’ faid Lord Kenyon in the latter cafe> ** the 
cattle had been the pauper’s own, and he had rented the 
feeding of them, that would have been unquellienably 
a tenement; like the taking of the pafture, the hay, and 
aftermath \ and 1 think that thefe were the pauper’s for a 
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certain period, &c.; and this was not the lefs a taking 
of a tenement, becaufe the pauper could only enjoy the 
land in a particular mode.” The fame reafoning will 
apply to this cafe. In The King v, Minworth, there was 
no doubt made but that the contrafk was for the taking 
of a tenement; but the value of the land on which the 
two cows were to be depaftured did not amount to 10/. 
a year, and therefore no fettlement was gained. Now 
here the pauper contra^Ied for the milking of two fpecific 
cows (not any two cows) wHich were to be depaftured 
on the farm of the owner together with his other cattle $ 
the value of which pafturage, together with the cottage 
rented by the pauper during the fame time, amounted to 
more than 10/. a-year.. Then it was decided in The 
King V, Hol^ngim, that hiring the feeding bf qpws for a 
certain time, in common with the cattle of the owner of 
the pafture in which they are to be fed, is a taking ol a 


tene- 
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tenement. This then is the fame as if fhe pau|>er had 
hired the cows at fo much, and the pafture for-Reding 
them at fo much more, though the two fums are com¬ 
pounded in one. And it being found here that the yalue 
of the pafturage, together with the cottage, amounted to 
lo/. a-year, the pauper gained a fetrlenlent. 

BAT1.ET J. This is a hiring of two cows, with the 
right of having them depaftured on lands in the parifh. 
The cafes of PiMUthntide and Totpuddle determined 
that it was not neceflary that the eows (hould be the 
pauper's own j and the cafe of Hollington determined 
that the pauper need not have the right to the pafturSge 
exclufive of the cattle of other perfons. Thofe three 
cafes, therefore, have decided the prefent. The agree¬ 
ment here was that the owner (hould depqflure the cows 
upon his farm in the parilh ; which muft mean that they 
were to be fed on the pafture growing on the land : if, 
therefore, he had fed them in any other way, it would 
have been a breach of hts contrail;. 
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Meredith and Others againfi Meredith and 

Another. ' 


^HARLES NEWCOMB bein^ feifed in fee of the Under a devife 

eftates in qud^ion in Hertfordjbirtt by his will dated tenements by 

the 8th of November 1760, duly executed and attefted, Sfc'^Vrovided 

devifcd (inter alia) as follows; ** Alfo I give and devlfe [to'whtjn"n^* 

** to my daughter Hannah Newcomb the tenements called 

** LHttonj in the parilhes of Difeovd and RreBehne in the inheri- 

* ° tanceofebepre* 

** county of i/ere/ort/, &c. and the tenement called the mifes were m- 

Tj tended if 

** Bower in the parifh of Kington in the feid county, with JhouW di« with- 

“ all the lands, &c. thereunto refpcdively belonging; 

to hold unto my faid daughter Hannah during her na- cftai"then the 

“ tural life, without impeachment of waftc. Provided, devifed 

' ^ all and fingutar 

** that if my fon Spencer Newcomb, and my daughter Ann faW eftate 
^ ^ and preinifes 

“ the wife of John Meredith, to whom and to whofe chiU called, &c. to 

** dren I intend the revetjion and inheritance of the /aid the*” 

*♦ lands and premifes upon the ejlatefor life of my faid daugh~ ^^7;^ and on* 

•* ter Hinnah being determined, in cafe Hannah Jhatl die 

** without iffue of htr hodv lawfidh begotten, ftiall be minded moiety unto 
^ ^ / c andamongthe 

** to pay the faid Hannah loco/. as and for a confidera- chiHren of the 

tion for her eftate for life in the faid premifes; then tbeir'heiri"** 

** and on full payment thereof I give and devife all and ^ik 7 , 

“ fingular the faid eftate and premifes, called Llit*on, and 

** the Bower, hereinbefore mentioned and intended to if h, 

Jh uld die m pof- 
fejien of the prf 

mifts fingie and without ilTue, then he gave the faid ellatcs and premifes to A. and A. and to 
ttf iffue of their htdttt tnvJuHy hegnten, or to le hegotun, and their at tenants la eommtn as. 
AruitrsAiBi htld that tlw words at aforejaid dirw down to the fccond eianfe the Jimttationv 
o< ttie firft, and Ihcwerl that the teftator meant that & and A. and their children fhould take the 
fame eftates on II, dying in pofllflton witliout iftue, as they would have done it the toco/, had 
been paid; and held alfo, that a younger child of A. horn after the dtath of the teftator and 
before the death of H , or of £ (wlio died without iftbe) was entitled to thare in the moieties 
botii ot and of W1 and that the clJeft fon of A. was alfo entitled to thare in both moieties, 
though he died twiorc A.i and on his death his thaie in &'s moiety defeended immediately to 
his next brothei ai\d heir at law, as did i.lfo his ihare in A.'s moiety, on her death after him. 

« be 



CASES IN UlhABX TERM 

V be deviled to my f«id daughter for her life, as afure^ 

** faid, and every part and parcel thereof, to my f4d foit 

** Spencer Nitwcomk and jSnn Aieredtth my daughter, 

** during their natural lives} the profits whereof to be 

'* equally divided between them, iliare and lhare alike. 

** And from and after the deceafe of the firfl; of them fo 

** dying, I give and devife the moiety part or (hare of him 

** or her, fo dying, unto and among the child or chit- 

** dren of him or her fo dying, and hia her or their 
■ 

*( heirs j remaining part or (hare to the furvivor of them, 
** the faid Spencer and Ann^ and his or her iifue lawfully 
** begotten, equally to be divided between them (hare 
** and (hare alike. And in cafe my faid fon SpeAter (hall 
** not marry and have ilTue, then 1 give and devife his 
** moiety of all and lingular the faid lands, &c. after his 
** life, and the reverfion and inheritance thereof, unto and 
** amongd the child or children of my faid daughter jinn, 
•* by yohn Meredith her hufband begotten or to be begot- 
** ten, and bis and their heirs for ever, to be equally di< 
** vided between them, as tenants in common, and not as 
** joint tenants. Provided, that if my faid daughter 
^ <* Hannah fliall die in poireiTion of the faid premifes Tingle 
« and unmarried, and without any lawful ilTue of her 
«* body ; then 1 give and devife the faid edates and pre- 
** mifes called Lhtion and the Bower to my fon Spencer 
« and my daughter Ann, and to the iifue of their bodies 
*' lawfully begotten or to be begotten, and their heirs, to 
<* take as tenants in common and not as joint tenants, as 
<* afortfaid. But if my daughter Hannah (hall marry and 
« have iflue s then I do hereby revoke the devife herein- 
' ** before made to her for life, as aforefaid, and all and 
« every the limitations made thereupon} and I do give 
*( and devife all and fingular the faid eftatea and premifes 

«to 
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** to her the laid Httnuah }^tv)c 9 m% and the heirs of her 
** body lawfully HTuing for erer* any' thing herein con' 

tained to the contralry thereof in any wife notwith- 
** ftandhfg.*’ 

The teftator died fome time after making his will § 
leaving Bpenctr Ntiucomh his only Ton, and his two daugh* 
tersy Hannah H^eofubf and Ann Meredith, and John 
Meredith (Ince deceafed, the defendant Thomas Meredith^ 
and the plaintifik Charlei Meredith, and William Meredith^ 
and Edward Meredith, the then five only children of his 
daughter Ann Meredith, him fuiviving. And after the 
teftator’s death, but during Spencer Newcomb's lifetime^ 
Ann Mtredith had only one other child by her hufband. 
Spenctr Newcomb and Ann Meredith did not pay Hannah 
Newcomb the loooA in the will mentioned for her life 
edate; and Hannah Newcomb upon the teftatot’s death 
entered into the polTelRon of the faid eftatesy and conti*, 
nued Co till her death. Spencer Newcomb died in 1767, 
unmarried and intedate; leaving Hannah Newcomb and 
Ann Meredith his co-heirefles, and cb-heirefles of the 
teClator. Hannah Newcomb died in 1783, unmarried and 
inteftate; leaving Ann Meredith her filler and helrefs * 
her furviving; whofe elded fon John Meredith died in 
1787) intedate and unmarried; leaving his next brother 
Thomas Meredith his heir at law; which Thomas is now 
the heir at law of the tedator Charles Newcomb, and of 
Spencer Newcomb and Hannah Newcomb, Ann Meredith 
died in i8oo» intedate; leaving Thomas her then elded 
forty and Charles, William, and Edward Meredith, and 
Spencer Newcomb Meredith, her only other children her 
furviving, and who arc all now living. John Meredith, 
the hufband of Ann, furvived her, but is fince dead. 
Charles, William, and Edward Meredith, exhibited their 
VoL. X. LI bHl 
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bill in Chancery againfl; Thmeu MmdHh and S. N* Mt^ 
retUfh; praying that the (hares and proportions belonging 
to the plaintifBi and defendants in the faid derifed eftates 
might be afcertained and fettled, and that a partition of 
them be made accordingly under the decree of that Court: 
to which bill the defendants appeared and put in their 
amfwer; and on the hearing of the caufe, the Maftet of 
the Rolls dire^ed this cafe to be Rated for the opinion 
of this Court, upon the following quedion : What (hares 
and interefts Thomast CharUsy Willianty Edviardy and 
Spencer Newcomb Meredith, the children of jinn Mere* 
dithy took and are now entitled to, in the efiates in queL 
tion> under the will of Charies Newcomb t 

Wetherell for the plaintiiTs contended, that the fecond 
claufe or prorifo in the will, which applies to Hannah 
NewcomVs dying in pofiellton of the eftates, muft be 
coupled with the fird claufe, and particularly by reafon 

4 

of the words as nforefaid which are ufed at the end of the 
fecond claufe: and that the teftator intended by the fecond 
claufe that Spencer Newcomb and Ann Meredith refpec- 
* lively, and their children, (hould take the fame interefts 
in the event of Hannah Newcomb*^ dying in poft'eftion, as 
are ezprefled in the firft claufe in the event of the looo/. 
being paid to her. And confequently that under the 
limitations exprelTed in the ftrft claufe Spencer Newcomb 
and Ann Meredith took eftates for life, as tenants in com¬ 
mon, with remainders to their refpedive children as te¬ 
nants in common in fee of a moiety; with a remainder 
over of Spencer Newcomb*$ moiety on failure of his chil* 
dren to the children of Ann Meredith as tenants in com¬ 
mon in fee. According to which conftruf^ioDy in the 
events which have happened, Thomas Meredith in bis own 

7 original 
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original righti and ap heir of his brother (if Jchn 
were entitled to ihare}» is now entitled to 2>5ths of each 
moiety in fee, and each of the other children is entitled 
to i»6th in each moiety in fee* But if John were not 
entitled, then they would all (hare equally. As grounds 
for this conftruftion he urged, i(l, the words of relation 
{aj aforefaid) in the fecond claufe to the fitft, which 
could only refer to the limitations to the fame parties, 
and for the fame edates, in the event of Hannah New- 
comb*s dying In polTeflion, as If flie had been bought out 
by what the tedator deemed an equivalent for her life 
edate; and a devife may be as e(Fe£iual by words of re¬ 
lation as by exprels words { as in Lijle v^ Gray (a), Lowe 
v. Davie/{b)f and other cafes. 2dly, Every word of the 
will by tins condru<^ion will have its and there 

will be no contradiction between the two claufes. 3dly, 
llie probability of the tedator’s intention is in favour of 
it, becaufe this condru£lion accords with his general in¬ 
tent before expredcJ in the (ird claufe; and this abfur- 
dity would follow from a ditferent condrudtion, that if 
the parents chofe to pay the looo/,, the children would take 
immediate veded remainders in fee after the life edaies of 
the parents *, but if the parents did not pay the money, 
they themfelves would take a greater edate, and the chil¬ 
dren would take no intered but what their parents might 
deprive them of. He next fubmittcd whether Thomat the 
brother and heir of John Meredith was entitled to 'fohn*z 
(hare, John having died before his mother and before the 
period of divifion. But he admitted that 5 . N. Meredith 
the younged fon of Ann Meredith was entitled to (hare 
with the other children, though born after the death of 
the tedator, being born before the period of dividon ar<t 

(a) %Lv 9,%%\ {]b) %td. Rttf rj6ii 
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rived; and cited Ellifon v. Atrtj {a)* John Mendkh the 
fon of Ann was living at the death of the teftator, and of 
his uncle S^mrer Niwcomb, and of his aunt Hannah, but 
died before his mother: and there may feem to be an in- 
conHilency in letting in children born at any time before 
the period of diviGon, and yet retaining in thofe who die 
befhre that period, whole (hares are thus liable to be ai> 
tered after their deaths: but though the (hare may be 
veiled in intered, yet it need not be veiled in quantity, 
but be liable in this refpefl to be varied by letting in after- 
born children! In Baldwin v. Karver{b\ though the 
grandchildren were all living at the time of the didribu- 
tion, and therefore this quellion did not iieccfTirily arife, 
yet it feems by the certificate that the Court meant to 
fay, that being alive at the time of didributlon was ne- 
ceiTjry to enable them to take. 


Ahhoit, on behalf of the defendant Th'^mas Meredith, 
fubmitted that as the looo/. was not paid to Hannah 
Newcomb, the limitation contained in the firft provifo of 
the will did not take e(re£l at all, but gave way to the 
other didindl limitation in the fecond provifo; under 
which Spencer Ntweentb and Ann Meredith (the fon and 
daughter of the tedator) were entitled in remainder, after 
Hannah*^ death, tb feveral edates for life, in undivided 
moieties, with feveral remainders to thelf refpedlive 
children, as tenants in common in fee of the parent's 
moiety} and Spencer Newcomb never having had any 
children, the defendant Thomas Meredith is now entitled 
to the whole of his moiet), as his heir at law, and alfo to 
2-dths of Ann'% moiety. Or: hat at any rate, under this 
limitatiooi Saucer and Am v;re each entitled tb^an edate 

(d)*j hi; (i) Cmp» 309. 
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tail in a moit'ty, and that Thomas AUrtMthx^ now entitled 
to one moiety in fee and to the other moiety in tail. He 
fuggeded that in the events which had happened, of Hatu- 
nah\ bting permitted to remain in polT (lion till her death, 
and Bpenceth dying without iflTue, the tedator might have 
conlidered th it it was fufTiclent to let the younger chil¬ 
dren of (hue in her moiety, and leave the otliT 
moiety to go to the elded fon and heir: although if Ann 
and Spencer agreed to buy out the life edatc of Hannah^ 
who was the 6rd ohjedl of the tedator*s bounty, the 
edate (li mid go in moieties rcfpedlively to ail their chil¬ 
dren. The fecond claufe, he contended, had no relation 
to the fird, except as the words as aforefaid might be 
condrued to mean that Spemer Newcomb and Attn Mere* 
dtih and their rerpe£live children were to take (if at ail) 
as tenants in common of their refpcQive moieties: all 
beyond that is mere conj 6lure. If HnnnahhzA KTue, the 
ledator revoked all his former devifes to the others ; and 
though Spencer and Ann had bought out Hannah, yet if 
flie had idue afterwards, it could only have concluded her 
life edate, but not the intered of her children. If lie 
had intended that the fame conTequence (hould enfue In 
both the events, he would have provided for it in one 
claufe, ** if Hannah (hall die (ingle and without ilTue,” 
or, ** \i Spencer zxiA. Ann (hall pay her 1000/., then I 
devife,” &c. 


1809. 


Miiskitm 

agatnft 

Mxkxditm* 


Lord Ellenborough C. J. If the words of reference 
« as aforefaid^* meant any thing, they mud have the 
meaning which the plaiiitiiTs’ counfel have given to them: 
and no found reafon can be fuggeded.why the tedator 
(hould have intended to make a difference in the edates 
which the children were to take, whether the parents 

L13 bought 
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bought out Hannah or not: and if they did buy her out, 
he does not devife over merely her life cftate, but *< all 
and finguUr the f.iid efloU andpremifes called Llitton and 
the Bower, &c. Then the words as aforefaid in the latter 
claufe ncceiTarily draw down and incorporate the words 
in the former claufe: his fon Spencer and his daughter 
jinn and their ilTue, &c. are to take, in the event of 
Hannah dying in polfT-flion unmarried 4nd without iflue, 
as tenants in common as aforefaid. To lay that thefe latter 
words only meant that they were to take as tenants in 
common in their refpeflive moieties, is to give no mean* 
ing to the words as aforefaid^ but to make them a mere 
ufelefs repetition : but it is always defireable, if pofTible, 
to give elFe£l: to all the words of a will, and particularly 
when it enables the Court to give a uniform and con¬ 
fident fenfe to the whole will. Then, on the death of 
Spencer^ fohn’s intereU was verted, and went on his 
death to his brother Thomas. We will certify our 
opinions* 

Afterwards the following certificate was fent to his 
Honor. 

This cafe has been argued before us by counftl: we 
have confidered it, and are of opinion that upon the 
true conftruflion of this will Spencer Newcomb and Jnn 
Meredith^ refpeflively, and their children, were to take 
the fame edates upon Hannah Newcomb’s dying without 
iflue, as they would have done had the loool, been 
paid: and confequen.ly that Thomas Meredith is 
entitled to one fixth part in the abovementioned edates 
as heir to his brother John Meredith in fee : that he is 
entitled to one other fixrh in fee in his own right: that 
Charles Meredith, William Meredith, Edward Meredith, 

and 
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and Spencer Newcomb Meredith^ are entitled to one fizth 
each in fee: and that the faid parties are tenants in 
common, and not joint tenants. 

Ellbnborough. 
N. Grose. 

S. Lb Blamc. 

J. Baylbt. 
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Friday f ‘ 

Ftb, 3<it 


was an information in nature of a quo war- Freemen of 

ranto againft the defendant, for ufurping the office 

of a common councilman of the city of Norwich i to *liavl 

which he pleaded (inter alia) that by charter of the Rift ‘"S dwelling 

^ houfts m tfir- 

of Juls* e Hen. e. the kine granted that the citizens and >n which 

^ ^ ^ ® their fjmnics 

commonalty of the city fhould annually ele£l 6o of the refidtd, and to 

citizens for the common council out of the four wards nmes refortcd 

of the city; and that the citizens inhabiting in the ward ^me^inftances" 


of Wymer (h.>uld, on a certain day after Fnjfton Sunday^ 
be at the Guildhall^ and they, or the major part, (hould 
ele£i 20 difcreet and fufficient perfons of the ward to be 
common councilmen for the year enfuing. And that by 
(far. 3 Geo. 2. it was ena£l;ed that for the future no more 


within tht laft 
fix months,only 
for the purpofe 
of voting ai 
clfftion<«j) I) Id 
to be tnhabt*ant$ 
within the char> 
ter of dttrtotchf 
and a local a€t 


than 2 common councilmen of each great ward fhould "I'*'""® ‘hem 

® to have been m- 

hc yearly clcAed by the freemen of each great ward, habitants for fi* 

calendar months 

That on the i8th of March 1B07 the citizens of the previous to cer¬ 
tain elections of 

common coun- corporate offi- 

cilmenj and that the defendant and feveral others were quaVii'y ih'em to 
candidates. That the numbers at the election were, for 


ward of Wymer were convened to clecfc 3 


Forjler 255 } for the defendant 229 i for Staff 227; for 
Proper 226 j &c. and that the defendant was declared 
duly defied, and took the oaths, and was admitted intq 

L1 4 the 
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1809. the office. The profecutor replied that the defendant 
' was not duly ele£led. At the trial before the Lord Ch. 

TIh King 

againfi Juftice of C. B. $ it being underftood between the parties 

MXTCHClti . . , . 

that the validity of MitchelPs ele£lion depended upon the 
votes of 4 freemen of the ward of Wymer, named JeJop, 
JjUcaSt Funnelf and Emms, whofe votes were obje£led to 
on the ground that they were not inhabitants within the 
ward fix calendar months before the ekElion^ according to 
the oath required to be taken by the flat. 3 Geo* %*; the 
council for the defendant proceeded to examine witnefles 
to prove the inhabitancy of thofe 4 perfons. ifl, 
proved that he was a fubflitute in the Norfolk militia for 
3 years and a half before the ele£lion, rented a houfe in 
Wymer ward at the rent of aA 12/. a>year, in which his 
wife and child continued to live all the timC) and whi¬ 
ther he repaired many times after he went into the mi¬ 
litia. He was at home there on furlough for 22 days 
about the beginning of 1806; and went there again on 
the I4rh of OBoher and (laid fix weeks; and again 
at Chriflmas 1807, when he continued there 15 da)S, 
and returned there again on the 25th cf February 1807, 
and (laid till the 23d of March* On the 18th of the 
fame month the elc£llon took place. During all thefe 
times he dwelt at his own houfe.. He alfo attended the 
elcfliort at Norivich for members to ferve in parliament 
in November 1806, and had his leave of abfence after* 
wards prolonged. The houfe which he rented was not 
rated to the poor. 2. Lucast another freeman who voted 
for the defendant, was alfo a fubflitute in the Norfolk 
militia, and had been fo for 3 years before, during all 
which time he had a fmali houfe in Wymer ward, which 
he rented by the quarter, in which his wife and children 
continued to lire. He went home 3 days before the 

cle^ion 
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election in liioy, and (laid there 14 d^ys. He was alfo , 1809. 
there for 14 days on furlough about C^ryimas 1804, "k'~"o 

again after the Chnjlmas following for 21 days, aad again 
in December i8o<). He was again in Norwkh 4 days be- ^ 
fore the tletSlion in March 1807, and (laid 21 days, and ^ 
again in November for 15 days, and again at the eleclion 
in Marih i8c8 for 17 days. At all other times he con¬ 
tinued with his regiment; and when was at Norwuh 
he always lived with his wife and children at his houfe. 

At the time of the eledtion in queflion, he came there for 
no other purpofe than to vote: and in QUobtr i 8 o 5 he 
went there for the purpofe of voting at the then next 
general ele£lion. The jd voter, Funneil^ had a wife and 
children, and had lived at different houfes in Wymer 
ward for 10 years*, and had been a fubditute in the mi¬ 
litia for 5 years from 4uguji 1803. He went home to 
Ids family at Cbri/imas 1803, on furlough for 3 weeks, 
and at the following Chnjlmas for 15 days, and for the 
like period at the beginning of 1S06. He alfo had a pafs 
for 10 days at the general elt£licn in AWt/7/^fr i8ot>, 
and a furlough for 15 days longer, and was again at 
home for 15 days at Cbrijlmas 1806. He was at the 
cle£lion in March 1807 on furlough for 12 or 14 daysj 
and again at home at Chrtjlmas 1807. His wife and 
family lived in his houfe during all the time, and he was at 
Iiome with them on thefe occalions. Emms^ the 4th 
voter, was alfo a fubditute in the Norfolk militia about 
5 years and a half before, and had a wife. In January 
1806, having before lived in Norwich^ he took a houfe 
in Wymer ward of the defendant at 38/. a-yifar; and 
kept it for a year and a quarter. It was not rated to the 
poor. His wife lived in it till the 28th of February i Boy, 
and then went to Colchtjer to fee him for a few days, 

% and 
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The King 


and had remained there ever fince. Shd left furniture in 
the houfe anj| brought away the key, Emms went to 
the eleflion in queftion with a pafa} arrived at Norwich 
3 or 4 days before the ele£lion, and refided at his father’s 
houfe in Wymer ward. After the ele^ion he took the 
furniture out of his houfe and carried it to bis father’s. 
He remained in Norwich fome days after the eledion. 
He went to, Norwich with a pafs at the time of the ge¬ 
neral ele£lion in November 1806, bat was not in Norwjich 
again till he came to vote for the defendant. During the 
period fpoken to by thefe witnelTesj it appeared that the 
regiment to which they belonged was quartered at Col- 
chejlert and it was admitted that they had taken the oath 
preferibed by the a6t of the 3 Ceo, 2. r. 8. after men¬ 
tioned. And evidence of ufage was offered, that per- 
fons fo circumdanced had alwaybbeen admitted to votej 
but this evidence was rejcfled by the Chief Judice of 
C, B. A verdiiSt was by confent taken for the Crown, 
with liberty for the defendant to move to fet it afide, in 
order that the opinion of the Court might be taken, 
whether undrr the dat. ^Geo. 2 . c, 8. the feveral perfons 
mentioned had a right to vote in the eledlion of the 
defendant. 


SeUon Serjt. (with whom were Dampier and Be/l) ac¬ 
cordingly moved in the lad term that the verdicl fhould 
be fet afide, and a verdi^i entered for the defendant, on 
the ground that the afls regulating the conditution and 
right of ele£lion for corporate offices in Norwicht which 
fpeaks of inhabitantf, mud be condrued with reference to 
the general law refpediling inhabitancy} and that thefe 
feveral voters were in that fenfe inhabitants of Norwich 
91 the time of the eledlion in quedion. 


«Thc 
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The ftat. 3 Geo* a. c* 8 . for regulating elefliotis in 

the city of Norwich enadia (/ 3.) that ** lo cafe of any 

elefiion of any alderman or common councilman for 
. ^^ ^ • 1 Mircaaa* 

'* the faid city, every perfon, (except fuch as are and 
** (hall be placed in any of the hofpitals or workhoufes 
" of the faid city, or are or (hall be prtfoners for debt in 
** the common gaol or other prifons of the faid city,) 
before he is admitted to poll at fuch ele^ion, (hall, in« 

« (lead of the oath or affirmation required by the ftat. 

**gG, I. c, 9. take the following oathi &c. You do 
*< fwear that you are, and for 12 calendar months have 
« been, admitted a freeman of the city of Norwich, and 
« for fix calendar months laft paft have been an inha~ 

« bitant within the ward of ( ) mentioning the 

ward,” &c. By/ 4. To prevent difputes which may 
arife touching the votes of perfons in the hofpitals or 
workhoufes, or of prifoners for debt in the prifons of the 
faid city, it is enafled that none fuch (hall be admitted 
to poll at any fuch eleflions} fave only at fuch elec* 
tions as (hall happen for that ward in which he 
(hall have inhabited 6 calendar months immediately 
preceding his being placed in fuch hofpital or work- 
houfe, or immediatel]^preceding his imprifonment for 
« debt in fuch common gaol or other prifons,** See* 

And a form of oath is given in correfponding terms t 
and by/ 5. a poll clerk is to be admitted into thefe places 
to take the votes of fuch as are there confined. 


Wilfon and Storks now (hewed caufe agaioft the rtilef 
and obfervlng that the defendant muft be oufted if 3 out of 
the 4 votes objeded to were bad, they confined their ob- 
jeflion principally to the 3 laftmentioned voters, confider- 

ing 
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t 9 :op*‘ iilg as'more favourabljr fitunted than the reft, bf 
•jh- Kiwe having rcHdied in the ward with his family 

Mrithin fix months preceding the eIe£lion for other pur- 
pofes than merely that of voting; vrbich was the Only 
obje£l for which the reft came $ but none of them having’ 
bad a continual refidence there for fuch antecedent pe¬ 
riod as is required by the a£t, though they had houfes 
^ and families there. Thefe men were all fabftiiutes and 
not ballotted militiamen, and therefore they were under 
ao compulfion of law tobe abfent but fuch as was'of their 
own chufing when they entered voluntarily as fubftitutesj 
and therefore their (ituation is not at .all different from 
that of ordinary foldiers. The a£lual place of their in¬ 
habitancy during the period in queflion was at Colcheter, 
where the regiment lay, and therefore could not be faid 
to be at Norwich, cither within the plain words or the 
reafonable conftrudlion of the Norwich ad. The privi¬ 
lege of voting in the place is given in return for the bur¬ 
thens which adual inhabitancy throws upon the citizens, 
tnd for the performance of which perfmal refidence is 
neceflary; fuch as keeping watch and ward, and execut¬ 
ing corporate duties. Inhabitancy does not differ in its 
legal and ordinary fenfe from r^tdcnce or dwellings when 
applied to the performance of perfonat duties \ though for 
the purpofe of fubjeding the owners of property to 
tu charges laid on them in refped thereof, it has been taken 
in a larger fenfe | as in the cafe of the (latuie of bridges, 
commented upon by Lord Coke {a) \ which ftatute plainly 
points at perfonsi holding property in the county^ &c.} 

(«} X Irp. 70X, 3. on the flat, xx U* 8. r. 5. 

Atlm V. CaAf, 315. 

though 
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though refiding in another place: and alfo in the cafe of the 
riot ad (b). No middle line can be drawn in thi$ cafe; for 
if thefe fubititutes had a right to vote as being inhabitants 
within the ward Jor Jix caiendar mwths hefare the ileHicn^ 
inertly becaufe they held houfes there during that period* 
though perfonally refidcnt and compelled to refide elfe- 
where during the greater part of the time* and their reli* 
dence there being only cafual* and by leave* for the fpecial 
purpofe of voting; it will follow that every common 
foldier, though quartered in another place, may be deemed 
an inhabitant of Norwich under the like circumftances* 
Admitting (hat a daily refnlence is not neceifary to make 
a man an inhabitant of a place* according tO Sargenft 
cafe (<>}, if the party have a bond hde domicile there* and 
do not take it colourably; ai.d fupponng that Come latitude 
is allowable even where inhabitancy for a precife period 
is in quefllon; flill it cannot* without deflroying the 
qualification altogether* be extended further than to 
allow of cafual and (hort temporary abfences during the 
required period* and not to cafes of thisdefcription where 
the party is necelTarily abfent during the greater part of 
the time, and his going to refide at all in the place mufl 
depend wholly upon the will of another. They alfo rea- 
foned upon the particular provifion in the local ^€t of the 
3 Gfo, 2, refpe£ting freemen refiding in gaols or hofpitals; 
which they faid was unneceflary upon the conflruflion 
contended for by the defendant* as thofe perfons if they 
had families domiciled within the city would flill have 
been entitled to vote. [But the Court confidered that the 
obje£l of this provifion was altogether diflinA* and was 
xneaut to preclude any claim of voting for the wards in 


(«) 5 Term Stp. 466 . 


which 
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trhfcli fuch bofpltals and prifons ware by reafon of their 
inhabiting the fame.] 

* 

Lord Ellemborough C. J. The a^ in quefiion re* 
quires and ought to receive a reafonable conftrudlion, 
according to the fubje£i matter of it and the manifeft ob« 
je£fc of the legillature. The a£t meant to fecure the right 
of voting for corporate offices to the freemen bona fide 
inhabitants of the city for a certain period before the 
eledlioD, and is therefore fatisfied by a bon 3 fide inha¬ 
bitancy* Now of what other place but of Norwich could 
thefe men be faid to be inhabitants at the time ? They 
had their own dwelling-houfes or homes there, in which 
they left their families dwelling, and to which they re¬ 
turned from time to time when they obtained leave of 
abfence from their regiment. They had no other*abiding 
place than this; for the place where the regiment hap-« 
pent d to be quartered could not be confidered as fuch: 
and though they could not perform watch and ward at 
Norwich^ yet they were liable there to all public burthens 
in refpedl of their houfes there in which their families 
dwelt. They were therefore to be confidered as bona fide 
inhabitants of the city, fubjecl to have their inhabitancy 
there interrupted by the calls of the public fervice: and 
as all who are ballotted cannot ferve in perfon, I think 
their abfence on duty would be as much prote«Sled upon 
the ground of the exigency of the public fervice as if they 
had been themfelves ballotted men. 


Grose J* Thefe men were inhahitatits of Norwich 
within the fair and honeft fenfe of the word, and the 
reafonable conftrudion of the local a£t* They had their 

dwelling- 
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dwelling-houfes therei fov which they paid ient» and in 
which their families were inhabiting while they were 
upon duty. If they were not inhabitants there^ of 
what other place could they be fairly faid to be inha* 
bitants i 


1S09. 


TbeKiKO 

MiTcasat. 


Le Blanc J. I think that thefe perfooswere inhabi¬ 
tants of Norwich during the period in qutftion within 
the true meaning of the aA of parliament: and I cannot 
conlider that their habitation was at Colchejitr^ whether 
they were in fa£l living there in barracks or in quarters. 
And if the regiment had been in barracks, or quartered 
at Norwich in a dlflerent ward from that in which the 
men had their houfes'and families, and the quellion had 
been whether they were to be confidered as inhabitants 
of the one ward or the other, 1 fhould have faid that they 
were inhabitants of the ward in which their houfes were. 
It feems to me that the provilion refpe^ling freemen in 
gaols or hofpitals was introduced in order to regulate in 
what ward fuch perfons were to be confidered as inhabi¬ 
tants. They were {till to be confidered as inhabiting 
within the city; but they were to vote for that ward 
where they were inhabiting for fix months before they 
went into the gaol orhofpital: but this is confined to per¬ 
fons in gaols or hofpitals within the city. Now thefe men 
are much more to be confidered as inhabitants, who being 
foldiers mufi: necelfarily be abfent from their proper homes 
with their regiment $ but who during all the time had 
houfes of their own in the place in which their families 
'dwelt, and to which they themfelves reforted wlien ab¬ 
fent from the regiment on furloughs. 


Bateet 
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i8C9« Batlet J. Thcfe men were,,hone{lIy by the medium 
TheKwo families ^inhabitant* of Norviid at the time. It 

was an honelt an^ not an occafional refidence there with* 

MiTeasLi. . . f . . - . , 

in the fair meaning of the law. 

Rule abfolute for entering,! 
verdict for the Defendant^ 


Fei* 4tlu 


Entrieion the 
rolls of a manor 
‘ court of admif- 
fiOTiS ot tenants 
In remainder 
alter tlic deter¬ 
mination of the 
f llate of the 1 ift 
ctPaiit's widow, 
who licUl Juimg 

are evidence ot 
a cuifom for the 
widow to hold 
•n that condi- 
t.oni*fo as to 
maintain eject* 
ment ag4in(i 
lier as for a for- 
fcituu, on proof 
of her inchnli- 
ncnce; although 
ilurc were no 
intlanccs in fafl 
ilattd on the 
roils 01 known 
of fuch a for¬ 
feiture having 
been enforced. 


•Dof, on the Uemife of Wm. AsitEW and Another, 
agahift Agnes Askew. 

’^HIS ejeffment was brought by devifees in remainder 
after the cullomary eilate of the laft tenant’s widow, 
to recover a cullomary eilate held of the manor of New 
Hatton in Wejlmoreltittdt in the pofleflion of the defend* 
ant, who was the widow of Roger the cuRomary 

tenant lad feifed, and who held the fame, as was alleged, 
by the cudoni of the nxzxioxyduring her chafe viduity *, on 
the ground of her having forfeited her edate by incontU 
nency during her widowhood. The fa£l of her having 
had a child long after her hufband’s death and before the 
demife laid being proved, the Reward of the manor, of 
which Lord Lmfdale was the lord, gave evidence of the 
cudom, that the widow of a cudomary tenant dying 
feifed, on paying a heriot, holds during ha chnjie viduityt 
and lofes her edate if (he marry or have a child. That if 
a man die leaving a widow, and devife his edate to ano¬ 
ther, the devliee is not admitted (ill her death or the 
fooner determination of her edate. And that whan an 
heir or devifee is admitted on the determination of a wi¬ 
dow’s edate, it is ufual in the admidioa to take lutfiw of 
the widow’s edate, and how (he lofes it, vv^ether,by mar- 

9 .... 


• • 
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ria re or otberwire; as thus; the party prays to be ad« 

snitted j an fine, wulow, vjho held the fame during her 

chajie viduity, according to the cufiom of the manor, being 

now married, or being now dead, ficc. That he had known 

many inftanccs of (uch admiflions. The fame wltncfs 

however proved, that he had known no inflancet in faS 

where a widow had lof her eflate by incentinency during her 

widowhoods and that the fimple term wduity was ufed as 

often as eh^e viduity in the admiiCons. Another witnefs 

who had been acquainted with the manor fur years 

(which wasiong before the time fpoken to by the Reward 

of his own jdiowledge) allo depofed to the cuftom being 

for the widow to hold during her chajle viduitys though he 

.knew no indance in fa£l of the forfeiture of a widow’s 

eflate for unchadity. But in 1753 attorney^ 

he was proceeding to get an affidavit of a widow havin|; 

had a child, in order to get an admiffion; but ihe dying, 

« 

it became unneceflary. On this evidence it was ob^e^ed 
^t the trial, by the defendant’s counfel, that as there was 
no inflance in fa£l proved of a widow’s lofing her eflate 
by unchaflity, that part of the cuRom as to chi^e viduity 
was not proved. But Wood B., before whom the caufe 
was tried, being of opinion that the entries on the rolls 
of admiffions noticing and recognizing the cuflom, pnd 
the parol evidence above Rated, were fufficient pyove 
it $ a verdi£l was taken for the plaintiff*; and a recom<* 
mendstion was given by the learned Judge to the defend* 
ant’s counfel to take the advice of this Court upon hU 
dire£lion. 


t-Bog. 


Oct ex dealt 
AlXIW 
aieiHft 
AaSxw. 


Taping sccordiflgly obcaineid a ruje in laft Mich<uhpe/ 
term, which he was now caUed upon to fupport, for fet* 
tiog afide the verdi^ and granting a neyr trial, on the 
Vol. X AC m 
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1809. ground that the cuftom for the widow to forfeit her eftate 
^or unchahity was only proveable by evidence of in- 

CX dCRte ^ ^ ^ 

Abkxw fiances in fa6l of fuch a forfeiture having been enforced. 

urged fhortly the danger of edablilhing a caufe of 
forfeiture by cuflom merely from the form of fome of 
the entries of admifllons of third perfon's made by the 
lord’s fleward, unfupported by any evidence of its having 
been a£led upon, and contradidled by other entries on 
the rolls. 

Ceciell Serjt. was flopped by the Court. 

Lord Ellenborough C. J. There was certainly evi¬ 
dence of the cuflom relied on to go to the jury, though 
no inflance were known of a widow having in fa€l for¬ 
feited her cflate for this caufe. It might have happened 
that from fear of the forfeiture, or from the fenfe of 
moral obligation, no fuch inftances of forfeiture had oc¬ 
curred. The cuflom would then coipe to be decided by 
evidence of the form of admifllons only. Thofe that 
were made durante cafla viduitate, if uncontradi£led, 
would be evidence that fuch was the condition on which 
the eflates in the manor were originally granted out: and 
thefe are not necelTarily cootradifled by the entries of ad- 
mifHons durante viduitate generally} for they might be un¬ 
derflood of a riduity according to the cuflom, whicir the 
other entries would (hew to be a chafle viduity. ^ There 
is therefore no neceflary contradi£lion between tbeiii» 
and the jury have decked ihe queftion. 

Per Curiam, 


Rule diiicharged. 
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Doe, on the Deralfe df Morton, agamjl Roe. 

j^EADER applied, on i'burfdtiy the 26th of ^anuar'y^ 
for a rule in this ejedmeiir, calling on the plaintilF 
to fliew c.'.ufc V/!iy the dcfcniUnt fliould not have leave 
to plead that the lands fpcciiied in ihe declaration are 
ho!<lcn in ancient denicfne, and uhy the plea to that 
effecl: on that day filed fliould not be allowed. This 
was founded upon an affidavit by the tenant in pofiefllon 
that the pre:nifcs in cjueflio?i were holden of Sir IViUunn 
D'Jben llirt., as of his manor of T':ir*rlon in Nonihaff>l^‘ 
tonjliirey which tu’nor is holden in ancient demefne; 
and tiiat there is a court of ancient demel'ne held w:*-hin 
the manor, and fultors thereof, in which court and before 
which fultors the Icflbr of the plaintiff miglit have pro¬ 
ceeded in ej';(!lmcnt : and that to the beil of his belief 
the L’flbr of the plaintitlis flifed in fee of the premifea 
in the declaration mentioned. This application was 
made in confequence of the rule recognized in 
Rujl \r. Roe [n)f thit fuch a plea can only be pleaded 
with le've of the Court upon a proper affidavit. But a 
difficulty occurred, that this being a plea in abatement mud 
be pleaded within four days ; and that time would have 
expired before caufe could be fliewn and the plea pleaded: 
wherefore the Court, after confideratton, gave leave to 
the defendant to file his plea within the time de bene efle* 
and dire£led the rule to be drawn up in the form above- 
mentioned. 

Bramfisn now fhewe^d caufc againft the rule ; and after 
idmitting that the defendant’s affidavit was made in con- 

% Burr. 1046. 

Mm2 
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Mtndof^ 

Feb. 6th, 

A plc.1 of an¬ 
cient dem- fne 
peimittcft ■ j be 
ric \ dc bet e 
iTif within the 
f-i.ir fir/t d.iys, 
pcndmi; a rule 
nilj toi permif- 
lien to allow the 
pica fo filed. 


formity 
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Do* ex dem. 
Moxtoh 
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formity to the requiGtions of the former cafe, relied prin^ 
cipally upon an affidavit made in anfwer to the rule. 
Hating thataconfiderable part of the premtfes in queftion 
were copyhold and parcel of the manor of Abingdon afore- 
faid i and that the fteward of the manor could find no 
inftance of any proceedings taken in the manor court for 
recovering poGTeffion of lands held in ancient demefne of 
the manor. And he obferved that copyholds were not 
held of the manor, but of the lord, according to the cuf- 
tom of the manor: and for thefe the remedy was dif¬ 
ferent, as appears by Fitz, Na. Brev. 23. 25. And in 
Brittle V. Dade (a), it was held that the iurifdiflion of 
the lofd’s court in ancient demefne extends only to lands 
holden of the manor, and not to copyhold, which is par¬ 
cel of the manor. 

Lord Ellenborough C. J. You may reply that 
matter if the plea of ancient demefne be not good 
with refpedl to copyhold: but we cannot divide the 
merits of the plea on affidavit. Here there is a Effi¬ 
cient affidavit that the lands for which the eje£lment is 
brought are ancient demefne, to require us to admit 
2he plea. 

Rule abfolute. 


tSj. 
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Cammack againji GrBoory. 

debt on bond, conditioned for the payment of 
money, the defendant pleaded feverally, non eft 
fa£lum, ufury, and a fet-oft; and all the iflues being foifnd 
for the plaintiff at the trial, he took his verdi£lt with i/. 
damages and 40/. cofts. And now application was made 
by Garrqvi and Wild^ on the ftat. 43 Geo. 3. f. 46./ 3., 
for cofts to be allowed to the defendant, on the ground 
that he had been held to bail for 65/., when by the 
plaintifPs own admillion at the trial no more than 50/. 
was due. But 

The Ceurtt without entering Into the merits, were of 
opinion that the verdict being merely for nominal da¬ 
mages, and the judgment being for the penalty of the 
bond, (within whicl^ fpecial bail had been taken) the 
cafe was not within the a£l; which only gives the Court 
jurifdi^lion to award cofts for the defendant a fter verdict 
for the plaintiff, in cafes where the plaintiff ftiall not 
recover, ( which means recover bv verdict of a^urv ^ ac- 
* cording to the real eftimate of the damages, the 
amount of the fum for which he had held the defendant 
to fpecial bail, without reafonable or probable caufe. 
And therefore they refufed the application. 
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Ftb. 6th. 


D:bt on bond 
where the plain¬ 
tiff recover* a 
verdiA fot no> 
minal damacet 
only, and take* 
his judgment 
for tiie penalty, 
is not Within 
the relief of 
the flat. 43 G. 3* 
e. 46. f. t. en¬ 
abling the Couit 
to allow the de¬ 
fendant coils if 
the plamiiff 
do not re over 
the a'liount of 
the Aim for 
which hr had 
held tilt defend¬ 
ant to bail. 


Park and Lowes for the plaintiff. 
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Vuefday, 

Fti. 7th. 

Under an agrre- 
ment m the na. 
Hire of iLliirttr- 
part), wliiul y 

thi pla ntiiritr 
hisfliiptoiieii. lit 
to the dilti d- 
ants on a vo^ nge 
f'oni Shit'di 

XoL/littf With 
convoy; ttr 
ftngit ta bf ja { 
cfi yigLt d t •Ut.ty 
cf the ^ar^u , 
tilt fhip liaving 
faiki'' liom 
&i)iiidi with her 
caritoanrijointd 
convoy at FtriJ 
ntautht .•nd alter 
hems detained 
neat a month 
eft 

her failing oi- 
(lei s being re¬ 
called by the 
convoy, in con- 
feqtience oi the 
oeeupation ot 
Fbrtugal by the 
enemy, and the 
detendants hav¬ 
ing rctufed to 
accept the cargo 
at Po-tjmouiJ', 
to whieh the 
Ihip returned, 
it wae unloaded 
|>y the plaint if, 
alter nonce to 
the deiendanis, 
and tian wa^ 
fold h) ccnfent 
of both parties 
Without pte- 
judice : held 
idiat the jdatntifl 
could not reco¬ 
ver freight pro 
rat& or demur* 
lage. 


CASES IN HILARY TERM 
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Liddard a^ainfi Lopes and Another, 

plaintiff brought indebitatus affumpfit for |lie 
freight of goods, and alfo for the ule and hire of a (hip 
ufed by the defendants with a car^o belonging to them ; 
with counts alfo for demurrage, and for w.<rk and labour: 
and at the tlial before Lord ElLnboiV J. in London^ 
a vcrdiiSl was taken for tl e plaintiff for iroo/. 'ubjed, sis 
to the amount, to the award of an arbitr,.tor, if the Court 
fliould be of opinion tint the plaintiff wa^ entitled to 
recover upon the following cafe. 

The plaintiff' w.>s the owner of the (I.ip Afinf-jiver ; 
the defendants were merchants in London: and on the 24th 
of Au^ujl 1807 an agreement in writing, in the nature of 
a charter-party, was entered into between them, whereby 
it was “mutu illy agreed between W. owner of the 

(liip tlic Ma)Jlowery then lying at Hull^ arct MefTrs. Lopes 
and Collins oi Londetjy merehants, that the faid fliip being 
tight, &c. fltould, with all convenient fpeed, proceed to 
ShielJsy and thefe load from the factors of the freighters 
a full and complete cargo of coals in bulk, ard proceed 
therewith to Ltjbon with the ffril convov, ai.d deliver the 
fame on being paid freight, at the rate of 45/. per keel, 
together with 5/. per cent, primage, in lieu of port 
charges and pilotage, (the a£i o( God, the kii g*i» enemies, 
fire, and all and every other dangers and accidents of the 
feas, rivers, and navigation of whatever nature and kind 
foever, during the faid voyage, always excepted }) the 
Jreij^ht to be paid on right delivery of the cargo. Fifteen 
running days are to be allowed the faid merchants (if the 
Ihip is pot fooner difpatched) for unloading the fliip at 
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Lijhoftt and the cudomary time to load at Shields } and 
ten days on demurr.ige over and above tiie faid laying 
diys at 5/. per day. Penalty for non-performance of this 
agreement 500/ ” Soon after this agreement was made 
the Oiip took in a cargo of ten keels of coals belonging to 
the defendants at Shields^ 'md failed thence on the 3d of 
September 1807, and arrived at Port/mouth on the 15th ia 
order to join convoy. On the 2othj the captain having 
received failing inltrudlions, failed with the convoy from 
Fort/mouthf and came to an anciior Lymiugton, where 
tlie convoy was detained by contrary winds until the J5th 
of Ofhbcr j and on the 17th the failing in{tru<ftion8 were 
recalled, and the next day the Ihip returned to Spithead. 
The ports of Portugal were in the beginning of November 
fliut againIlLV/*/ 2 » fliips by the Portuguefe government, and 
continued (hut until the French took pofTelTion of Portu^ 
gal on the 30th of November j and from that time until 
and after the bringing of thi'« a£lion, Portugal has been 
occupied by the king’s enemies, and the cxitting Govern¬ 
ment of the country has been at war with Great Britain^ 
On the 26th of December the plaintiff gave the following 
notice to the defendants: “ I beg leave to confirm my 
notice to you of the i^th Nov. j and I hereby give you 
further notice to get out the Mayjloxvcr'% cargo of coals 
at Portfmouth s and uiileft> neceflary proceedings are takes 
CO that effeiSl on or before the 31(1 inffanc, I (hall give 
orders to land and warelioufe the fame at your ri{k.and 
expence. The average account (hail be made out with* 
out further delay, and I fhall wait on you for your pro* 
portion thereof. I alfo herewith inform you that I re* 
ferve to myfelf the right of proceeding againft you at 
law for freight, demurrage,” &c. On the ifl of ya- 
nmry i 8 o 3 the defendants fent the following anfwer to 
• M m 4 thi 


i8op. 

Lidpasv 

if dink 
LojrxSf 
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Alt plflifiti#t ** If you land the coals by the Maji/lowt^ 
yoa wiU take thie confeqdeiices. We do not confent, if 
^ atd to be called Open for freight and expences.” The 
Cargo teiAained on board the vcffel at Torifmmth until 
the ilth of February i8o8, when it was landed by order 
ctf the plaintiiF, after a previous noti6e given to the de« 
ftndints. In March lafl, by confent of both partieS} but! 
without prejudice on either fide, the coals were fold, and 
pTodticed, after dedu^Iing the invoice price and all ex¬ 
penses of unloading, landing, and ^arehonfinp, a neat 
profit of 18/. The qutfiion for the opinion of the 
Cotttt was. Whether the plaintiff were entitled to recover 
d compeniation for the part of the voyage which he had 
performed, and for the detentioii cf his fhip nxPortfmoulh ? 
If he were not entitled to recover for either of ihefc de¬ 
mands, a verdifl was to be entered for the defendants. 

^addyt for the plaintiff, propofed tiivo points for argff- 
fhent} firft, whether the owner of the ffiip were entitled 
to freight prb ral^, under the circumffances, for the part 
performance of the vbyage from Shulds to Portjmouth: 
dnd fecondly, whether he were entitled to recover for de- 
tnunSge during the (lay of the flop at Porifmouth, iff, 
On principles of natural juffice the plaintiff is entitled to 
feebver fotnething; for he has loaded a cargo, and in- 
eorted expence and rilk for the defendants. The objec- 
tioni if Sny, can only arife upon the exprefs contiafl iil 
^he ChStiet-patty Excluding the implication of a promife 
fbiinded upon natural juffice : and that Would be fo, if 
thb charter-party had provided fot the cafe which has 
happeoed: but an unforefeen emergency has arifen, quite 
befidb the cafe which was provided for by the charter- 
beyond the cot)trol> and without the default^ of 

either 
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either p^rty; which has prevented the execution of tho 
contradl by making it .illegal to carry the goods to a port 
occupied by the enemy. This made an end of the con« 
trad>, and did not merely fufpend its execution like a tem¬ 
porary embargo in our own ports until the further order 
of council (a). This then brings the cafe within the 
principle of Luh v. Lyde {h)^ where an implied promile 
was raifed on the ground of the labour performed for tlie 
benefit of the defendant in carrying his goods part of the 
voy/ge contra£led far, in conformity with the rule of the 
marine law whie.h allows of freight pro ratd. And this 
was not overruled by Cooh v. Jennings{c)\ for that was 
an a<Slion of covenant upon the charter-party itfelf, and 
therefore the plaintiff was not entitled to recover any 
freight by the terms of the conira€f, without (liewing 
complete performance of the voyage contracted for. And 
in Mulloy v. Bader {d) the Court feemed inclined to 
fupport the principle of Luke v. Lyde. 




Lord Ellenborouch C. J. That was upon the 
ground of there having been an acceptance of the cargo 
by the owner in the courfe of the voyage, which (hewed 
his election to receive his goods at that place, inftead of 
having them fent on to the place of their original defti- 
nation ; but the acceptance of the goods was the very 
fubitance of the new implied contraCt in Luke v. Lyde, 
But here there has been no agreement to accept the 
goods; but they were landed and fold without prejudice 
to either patty. The cafe of Luiev, Lyde has been often 
preffed beyond its fait bearing; but the true fenfe of it 
has been explained by my brother Lawrence in Coek v.. 

(.j) Chrht 8 Tttm Stf. *59. {i) 2 Burr. 8S*. 

(rl 7 Ttrm Bty. 381. 5 3*6. 

JertningSf 
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JinnitigSy and my brother Le Blanc in Mulloy v. Backer. 
Then what does this cafe amount to. The parties have 
entered into a fpecial contra^, by which freight is made 
payable in one event only, that of a right delivery of thc‘ 
cargo according to the terms of the contrail; and that 
event has not taken place ; there has been no fuch delU 
very; and confequently the plaintiff is not entitled to 
recover : he (hould have provided in his contract for the 
emergency which has arifen. 

Per Curiam, Poflea to the liefendants. 


Storks for the defendants. 


Atkinson agahift Ritchiu. 

plaintiff declared fpecially in affumpfit againft the 
defendant for breach of an agreement,' in not load¬ 
ing a complete cargo of hemp, under the fame circum- 
flances before fet forth in the cafe of Ritchie v. Atkina, 
fan {a) j with counts for money paid, and on an account 
dated: to which the defendant pleaded the general iffue. 
And at the trial before Lord Ellenhorough C. J. at Guild’' 


7hurjt{a\t 

Ftl>. 9tli. 

The matter and 
the freighter of • 
a veflrcl of 400 
ton. having 
mutually agreed 
in witting, that 
the fhip, being 
fitted for the 
voyage, thould 
proceed to^'r. 

Pcttrflurgb, and 
there load from 
the freighter’s 
fafior a comfUte 

cargo of hemp and iron, and proceed therewith to Lontien, and th liver the fame, on being paid 
freight, tiC : held that the mailer, after taking in ai St. F. about halt a caigo, having failed 
^viay upon a general rumour of a hoftile embargo heing iaid on Sritijh thips by the Fujian 
Government,"was liable in damages to the frei/Jiter h.r the thort dcliveiy of the cargo; 
though the jury found that he ailed bonS Adi, and under a leafcnahle and well-grounded 
apprehenfion at the time j and a i|Oltilc embaigo and fennre wai. in {a&. laid on fix weeks 
atieiwatds. 


(u) As tlie plaintiff in that cafe was the defendant here, 

and vice ver.!, in reading the fae.s tlicie Aated, the deferiptions of flaia- 
tiff and dtfendanty as there applied, mufl here he revetfed. And the 
prefent cafe concluded with flating (as before in p. 298.) that ** The 
jUtlpbi arrived in London and delivered her cargo there to the plaintiff 
(the then defendant). The remaining fa£ls flated in the former cafe not 
keinx material to raife the tipeftion npw made. 

ball 
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a vrrdiifl was taken for the for 2000/. 18 59. 

djniages. fubjctl to an award as to their amcunt, and to atkinTow 
the opinion of the Court upon a fpecial cafe, ftating all 
the circum(lances fet forth in the former report. 

This cafe was argued in the laft tern^ by T^dJy for the 
plaiiitifT, and by Littledale for the deiendant. I was not 
prefent when it was argued j but I coUe£led afterwards 
the fubllance of the arguments to be thfs. 

For the pi »intifF, the freighter, it was contended, that 
the contr not having been performed by the defend¬ 
ant, the madcr of the (hip, it lay upon him to (liew either 
a dif hi'uf by the pliintifF from performance of it, or a 
competent tx''u(e fur non-performance. A conir.i£l is 
to bK’ entnreed dc* '>ritiniT to its terms, where no general 
principle of law intervenes to prohibit the execution of 
it. The vis major et cafus fortuilus of the civil law are 
not recognized by our law as excufes : the party may pro- 
te<fl himfclf againd thefe by exprefs Aipuh'tion. For 
whicli Paradrie v. AIL 27 -» and Y/v Company of tie 
JWeeknot k and Abergavenny Canal Navigation v. Pritchard^ 

6 llerm iZr/*. 750. were cited. There is no in (lance of an 
exprefs contradl qualified on the gretmds of inevitable nc- 
celTity or accident intervening to prevent the performance 
of It, if it be not illegal j as in the inftance put in 1 Ld. Ray, 

321. If the defendant meant to protedl himfclf againd 
the adls.of the king’s tnemies, he (liould Jiave fo provided 
in his contract. And though the exception as to “ re- 
Jlraint of princes and rulers** has been confidered to be in¬ 
troduced into thefe contradls for the benefit of the 
mailer, according to Blight v. Pagey before Lord Kenyon^ 
cited in 3 Bof, 1 st Pull. 295. and Touteng v. Hubbard, ib. 

298.’, yet according to the general rule of law in 
JO Rep, tc 6 .B. 3 Cem, Dig. 334. FaitSf E. 8. and 
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Plowd, 171, that every exception is to be condrued 
(Irif^Iy againd the perfon for whofe benefit it is intro< 
duced, the cafe in quedion is not within the exception ; 
for this was no actual redraintj only an apprehcnfion of 
it} an approximation to it: the redraint was not actually 
impofed on Britifi (hips till fix weeks afterwards. ‘ 

For the defendant* it was admitted that the terms of 
exception iil the contract were not to be extended; but it 
was infided that other nectflary exceptu.ns might be im¬ 
plied ; and that it is a paramount duty impofed by law on 
the mader to a^ for the benefit and fafety of the fhip* the 
creW| and the cargo* and dill more to the date to which 
he belongs. He may throw the cargo overboard in cafe 
of didrefs} though that be only from the reafonable 
vpprehetijion of danger. 255. Upon a quedion 

between the owner of goods on board and the mader, if 
the latter had remained after advice and reafonable warn¬ 
ing of an expe£led embargo, which had afterwards taken 
place, by which the owners lod their goodsi would not 
an action have lain againd him ? The mader of the fhip is 
agent for the freighter as well as for the owner. He has 
one duty, to take on board the cargo; and another para¬ 
mount duty, to do the bed he can for all concerned, and 
to preferve his fhip and crew for the date as well as for 
the individuals concerned, to prevent them from falling 
into the hands of an enemy : and this was evidently a 
hodile embargo. In Touteng v. Hubbard^ 3 Bo/. Pul/, 
301. Lord Alvanley lays doivn the principle,« that where 
the policy of the date intervenes, and prevents the per¬ 
formance of the contra£I, the party will be excufed.’* 
It might under fome circumdances be criminal in a maf- 
ter not to take reafonable warning to avoid an enemy. 

A party covenanting to build a houfe by a particular day 
4 was 
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vad held to be excufed from performance at the daf, by 
reafon that the plague was in the place; becatife he was 
not bound to riik his life for it. i Roll, Abr, 450. pi, I6. 
So here the jury have found that the mailer a£led as he 
did under a reafonable and well grounded'apprehenfion 
nf a hoilile feizure. 

In reply \ the argument derived iVom the marine lasr 
of Jettifon was anfwered by ftating, that it only applied tp 
actual impending danger, and not to a diftant apprehen¬ 
sion of it. That though the captain might be deemed a 
general agent for the Shipper; yet not fo^ where another 
agent was pointed out. 

Curia adv. vult, 


1809. 

ATXIMfOM 


Lord Ellen BOROUGH C. J. how delivered the opinioa 
of the Court. The queftion between the parties in this 
cafe arifes upon an agreement in the nature of a charter- 
party. The parties are the merchant freighter on the 
one hand, and the mailer on the other: each contra^ing 
lor hlmfelf with the other, as principals. Under fuch 
circumilances any conilru£live agency on ^i^epart of the 
defendant, in his charafler of mailer, for the plaintiff, as 
the freighter of goods, is wholly out of the queilion. 
Their relative claims upon, and duties in refpe£l of, each 
other are concluiively fixed and defined by the terms of 
their own written contracl. No exception (of a private 
nature at leailj yrhich is not contained in the contrail 
itfelf, can be engrafted upon it by implication, as an ex- 
cufe for its non>perrormance. The rule laid down in the 
cafe of ParaSnt v. yane^ Alleyn 27., has been often re- 
.cognized in courts of law, as a found one; i.e. that 
« when the party by his own contra^ creates a duty qr 
.charge ppon himfclf, he is bound to make it good, if 

« he 
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** he may; notwithTlandtnpr any accident by inevitaMe 
** neceflity; bccaufe he might have provided againft it 
by his contra«Ji.*’ And this has been recognized in 
feveral cafes, as in BuUcck v. Doinptht^ 6 Term Rep 650. 
and The CQMpany of Proprietors of the Bre. hnocl and Aber¬ 
gavenny Canal Navigation v. Priuhard and OtierSy 6 Term 
Rep. 750, It has been contended that the exception 
contained in this contra£l, of ** reftraint of princes and 
ruters during the voyage,” excufes the mt taking on 
board a complete cargo in this cafe. But, without con- 
iidering whether this provifion refpcfiing rejltai'.i cf 
princesy See. be at all applicable by way of escufc for the 
non-performance of this part of the mafter’s (lipulated 
duty, viz. the taking on board a complete cargo ; yet, at 
any rate, the ref mint meant mufl: be an aftuil and ope¬ 
rative reftraint, and not a merely expet^ed and contingent 
one, as this at moll only was. But, it has been further 
argued by the defendant’s counfel, that fuppohng the 
mafter, in refpeft of his exprefs conlraft, not to be other- 
wife juftifiable in regard to the freighter j yet, that he is 
fo, at any rate, on the ground of his paramount duty to 
the (fate j which required him to fare the property and 
crew under his charge from the impending peril of an 
inftantly expefled embargo: and, that, in every private 
contra<9, however exprefs in its terms, there is always a 
refervation to be implied for the performance of a public 
duty, in which the intereft of the (late is materially in¬ 
volved. That no contrail can properly be carried into 
efTefl, which was originally made contrary to the provi- 
fions of law; or which, being made conriilj;entIy with the 
rules of law at the time, has become illegal in virtue of 
fome fubfequenf law; are propofitions which admit of no 
doubt. Neither can it be queflioned, that, if from a change 

in 
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in the political relations and circumftances of this country, 1805^. 

with reference to any other contrails which were fairly and " , 

. ^ . . LI r Atkiwmw 

lawfully made at the timC} they have become incapable or tg^hjl 

* IY C M H ^ 

being any longer carried into effeil, without derogating 

from the clear public duty which a Brifi/b fubjril owes tp 

his fovereign and the Hate of which he is a member; the 

non-performance of a contrail in a ilate fo circumftanced 

is not only excufeablei but a matter of peremptory duty 

and obligation on the part of the fubjeil.. But in order 

to found this new public duty, which is to fuperfede the 

performance of his former private one, it is neceffary that 

an ailual change in the political relations of the two 

countries fhould have taken place *, and that the danger to 

refult to the public intereils of his own country, from an 

obfervance of the contrail, iliould be clear immediate and 

^ • 
certain. In (hort, fuch a (late of circumdances mud be 

(hewn to exid, as that the contrail is no longer capable of 
being performed by him without a criminal compromife 
of his public duty. Can any thing of this kind be faid^ 

W'ith truth, to exid in the prefent cafe ? No ailual change 
in the political relations of Great Britain and RuJJla had 
then taken place. The danger to refult from remaining 
at Cronjiadt was neither immediate cr certain: in point of 
fail it attached only at the didance of many weeks after¬ 
wards. And no one can venture to fugged even in argu¬ 
ment, that the loading in quedion might not have been 
completed without any criminal compromife of public 
duty. Indeed to allow a min to withdraw himfelf from 
the performance of a didinil politive contrail, upon the 
ground of fome fpeculative inconvenience fuggeded as 
lihly to refult from fuch performance to the general inte- 
reds of the ilate, would afford great encouragement to 
diliogenuous fubtleties and refinements upon fubjeils of 

xo this 
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1809. tkii kind, and would render all reliance upon the folemn 
ftipulations of parties in commercial matters precarious 

Atkinsom ' * ^ 

and infecure; and which encouragement this court would 
mofl: relui^ntlf lend its affiftance to adminifter. For 
the .scions already given, fuch an argument has no foun¬ 
dation to reft upon in the prefcnt cafe. Therefore, nei¬ 
ther upon this ground, any more than upon the others 
already confidered, is the plaintiff precluded from a right 
to recover. The confequence is, that the verdict for 
the plaintiff muft ftand, and the poflea be delivered to 
the plaintiflT. 


fruioft 
JSftv* l8tht 


Conway and Davidson againft Gray. 


A foreigner in- *^1118 was an adlion againft an underwriter on a ps* 
^luring in this A ° 

country his (hip Ucy of infurance, dated 25th of January iSc8, ef- 
or goods on a * , 

voyage i<fiot fcdled in the names of the plaintiffs, on wheat and peas, 

Sn opon^ai^* as intcteft might appear, on board the Qiip Stuifi, at and 

from /N«w .JV to Lif/erto,!. The dedjntion Amed 

P®”* that whUft the vcflcl wgs at l^evi Tcrk with the goods 

at hil aflfeni it qu board, and before her departure from thence to Liverr 
virtually im- ... 

plied to every (he was and ftiU is reftrained by the Government 

Coernment, of the United States of America from proceeding on her 
erob«go hi^'**'** voyagc, and is ftill detained at New Torli \ by mcaiig 0/ 


at hil aflfeni is qo board, and before her departure from thence to Liverr 
virtually im- ... 

plied to every (he was and ftiU is reftrained by the Government 

Covernment, of the United States of America from proceeding on her 

erob«go hii^'**'** voyagc, and is ftill detained at New Torli \ by mcaiig 0/ 

JJ" AidgoSi reftraint the cargo on board is wholly loft. The 

Mnfig^'by ?ount charged the intereft in the cargo to be io the 

fuch foreigner nUintlfts a *^ 1 ^^ fecond, in the plaintiff Daviejfon 

on hi* own ac- ~ ^ r 1 mi 

count and rifle alone) ihc third, m ,one J, Tewn/end, The defendant 

to Britifi mrr* 

chant, heie, 

who in confequence of fuch confignment made advances to the foreiuj|er, ard made in¬ 
furance upon the goods on hia account} debiting him with the prt(n;mia ; and ifi* goqda 
were afterwards abandoned in confequince of fuch embargo} held tlut as the foreigner 
could not recover agaiofi the underwriters, bis oonfigncea could not reMver their advances 
under a policy made tor the benefit of tlx foreigner, tliough made in tlieir.namei, as intereft 
might appear; however thry misbt Iwve infuied ihcir r^parafe inurrftt by a policy n^e cmi 
tlie.r own account. 

pleaded 
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pleaded the getietal iffUe} and-a^ the trial M Lfim 4 afiery 
a verdi^ was found for the plaintiiTa, fubje^l: to> the opt- 
oion of the Court on thefe fads. 

The pUiutids, Conway and DaviJfon, are JUriti/h Tub- 
jeCtst carrying on buliuefs as merchunts.dn Livtrpod^ 
where Conway refidcs; but DaviJjon has for foine titne 
part refided in ^tuertca. TheSw/// belonged to a fubjeciof 
the Unload Slates d Amitictu In Navemher and Deeem- 
ler ido7, Ttownfendt a rrfident utiiten of tl;c U. S. of 
America^ and the porfon in whom the intereft is averred 
in the third county rtiipped a quantity of wheat and peas 
on board the &<wtft -ind two other v<'ljeh, and configned 
the fame to the plaintiffs, ConuMiy and Davidpti^ atZ/t/er- 
piol'. and the following bill of lading and invoice were 
made our, and duplicates thereof feiit to the plaintiffs, 
and rtCwivcd by them Bill of lading—“ Shipped in 
good order, &c. by Townfendt a native citizen of the 
United States, in and upon the good (hip the Swi/t, 

whereof is mafter, See. -i’l'/Vv, now lying in the port 

of New T'ork, and bound for Liverpool, to fiy, <11920 
builiels of wheat, &c. being to be delivered in the like 
good order, ai the afortfaid port of Liverpool, (the dan¬ 
gers of the feas only excepted .) unto Meff. Conway and 
David/on, merchants there, or to their afligns, he or they 
p lying freight for the faid wheat. See. at 1/. bd. per 
bufhel. See, in witnefs,” Sec, (Dated at New Toth, 23d 
of December 1807, and (igned by I. Smith, the purfet). 
•* Invoice of wheat and peas (hipped by J. Townfend, a na • 
tive citizen of the United States, on board the (hip Swifi, 
Captr. Trice, bound for Liverpool, and configned to Mcff. 
Conway and Davidfon, merchants there, for fales and 
returns on account and ri(k of the (hipper." The parti¬ 
culars of the (hipmept are then (jpecihed, and.the invoice 
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figned at New Tork^ 23d December 1807 by J, Towtifend. 
Before the Ihipment of the wheat and peas the plainti^F Da- 
vidfon had agreed to grant Townfend an anticipation of 
^000/. on account of the cargo,by bills on the plaintifisCoff' 
way znADavidJbn: and accordingly, on the 7 th of November 
1807 Townfend drew on Conway and Davidfon on ac¬ 
count of the cargo three bills of exch&nge for 1000/. 
each, at three months date, and three other bills of ex¬ 
change for 1000/. each, at four months datej which 
bills were accepted by Conway and Davidfon^ and when 
at maturity were duly paid in England by tliem. Part of 
the wheat and peas by one of the other vellcls arrived in 
Engiandy and was fold by Conway and Davidfony and the 
proceeds received by them: but on the whole tranfac- 
a£lion of the. wheat and peas Town/end is Hill indebted to 
the plaintiffs in 2122I. iSs. ^d., which is more than the 
fum infured. The wheat and peas in quellion were of 
greater value than the fum infured. Town/end is alfo 
Indebted to the plaintiffs on the balance of their general 
account. The defendant fubferibed the policy in quellion 
on the 25th of January 1808. The premiums of infur- 
ance on the wheat and peas were charged by the plain¬ 
tiffs to the account of Town/ead. On the 22d of De¬ 
cember 1807 an aft was paffed by the U. S. of jimerica for 
laying an embargo on all veffels in the ports and harbours 
of the U. S. i whereby the embargo was laid on all 
veffels in the ports and places within the jurifdidion of 
the U. S., cleared or not cleared, bound to any foreign 
port; and which direfled that no clearance ihould be 
furnilhed to any veffel bound to any fuch foreign port, 
except veffels under the immediate dire£lion of the Pre- 
(ident: with a provifo that nothing therein contained 
Ihould prevent the departure of any foreign veffel, either 
S in 
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Conway and Davidson agahijt Forbes, 

THIS was a Hmilar a£Hon on another policy of infur* 
ance on cotton on board (he fame Hiipi laying the intereft 
in the ‘two firil counts the fame as in the other adion^ 
and in the third count in A, Macomb. The fadls ftated 
were in fubftance the fame as in the forfner cafe. Ma* 
comb, by whom and on whofs account and rifk the cot¬ 
tons were fliipped and configned from America to the 
plaintiffs at Liverpool, being a refident American citizen, 
had agreed, in Detcmb.r 1807, with the plaintiff David* 
fon, who was then in America, to make fuch confignment; 
TLtvS Davidfon agreed to grant him an anticipation of 
by bills on the plaintiff's houfe Liverpool on account of 
the cotton, and which was the firft tranfa£iion in trade be¬ 
tween thefe parties. Six bills were accordingly drawn bjr 
Davtdfon himfelf on Cswwjyand Davidfon, to this amount 
in the whole, on the 22d of December 1807, at 5, 6 , and 7 
'months, and the cotton was (hipped and configned to the 

N n 2 plaintiff! 
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in ballaff, or with goods on board, when notified of that 
aft. By virtue of this embargo the veffel which was at 
New Tori in the IT. S. of America with the cargo on 
board, was, on the 25th December 1807, when the em¬ 
bargo was firft known there, detained and prevented 
from ptoceeding to Liveipool, and ftill continues fo de¬ 
tained. The plaintiffs, when they heard of the deten¬ 
tion, abandoned the veffel to the underwriters. The 
queftion for (he opinion of the Court was, Whether the 
plaintiffs were entitled to recover upon any of the counts? 
in which cafe the verdift was to be entered for the plain¬ 
tiffs accordingly ; otherwife a nonfuit was to be entered. 
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plaintiffs at Liverpcolj accompanied with a bill of hdmjp 
and invoice; but the plaintiffs* houfe afterwards refufed to- 
accept the two hrff fets of bills at 5 and 6 monthsji 
which were nnt'.'d and rjturiud to America \ but when the 
two bills at 7 mouihs^ for icod/. and 150c/. became due, 
they paid them to the holder, aud their amount is ilill 
unpaid to the piaintiils. This calj alfo Uated a letter 
Irona Davidfon to Conivapi dated Nnw io/'/t, 23d of De» 
cember 1807, the diiy after the adt of the American legi- 
fhture pafled, ftatinj tlie fliipment of the co.^on from 
‘ Macomb, and the writer’s expedation that theS-zt-^ would 
fail the next day 1 which letter was fhewn to the under¬ 
writers at the lim^ the policy was cffLded. This cafe 
further dated, iu addition to the other, that information 
ot the embargo arrived it LiVLtpocl on the ihih of yanti* 
ary iSc8 ; but at that time the plali.iiir (.a:ncay had re¬ 
ceived no information of the cotton bi ing adually (hipped 
at A'eiv I'ork; nor clul he know of itsi being fo fliipped 
until the nth of i'tbmary, when he received fach infor¬ 
mation in a letter from Davhljln, dirt ding him alfo to 
abandon to the undcrwriur.s *, which he accordingly did 
on that day. 


M vuRV av^jinjl SiiiDDtN. 

THIS was another cafe depending upon the quedion 
of the American embargo, arifing out of an adion 
againd an underwriter on a policy of infurance, dated in 
the fird count to be dated the 22d of "Jamiary i8c8, on 
the fliip Georgia, at and from Savannah in Georgia to Li» 
verpool, valued at 6coo/. and declared and underdood to 
be regidered in the name of the plaintiff, conful of the 
Utiited States of America redding at Liverpool, who was 

the 
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tihe foie ownerj and to be made againft all rilks whatfo- 
‘ ever, Britijb npture excepted, including any and every 
irregularity or want of papers, in cafe of capture or 
detention by any power whatever, P^riltj% excepted. 

This cafe flated that the plaintiff was born in jimerha, 
ami refidcd there till the year 1786, when he came lo 
refule at Liverpool as a merchtnt. In lyyo he was ap¬ 
pointed, and has fince continued conful of the United 
States of yimjti^.t at Live'pool. By the navigation laws 
of Ahicrica a prlviVge i'l allowed to its confuls refiding ki 
foreign coiiiuries to hold Amn iion fliips or parts of fuch 
fliip-», iiotwiihilanding their refidence out of the U. S., 
a privilege not granted to any other defeription of its 
fuhjedl'', unkfs. to a ciilzcn of the U. S. reGding abroad 
and having a parMit-r and houfe of trade in the U. S., 
who is alio a liiizen. The plaintiff has had no houfe of 
trade in Ameiua finv,e he left tliat country in 1786. He 
was foie owner of the ffiip Georgia^ infured, which was 
an Anurican vcfl'el, and regiflered as flated in the policies. 
The t.ife’thtn flated, as before, the embargo a£l of the 
2Zd of l)n\'nber 1S07, and tint the plaintiff, when he 
heard of the detention, abandoned the veffcl to the under- 
writtf'j. It .ilfo flated a letter of the 7th of Jiinuary 
1808, received on the icth of Fthruary by the plaintiff 
from his correfpondent in America^ flating that he had 
jufl received intelligence of tlu embargo, and that if 
it were confirmed it would be befl to bring the Georgia up 
to Savannah Fown^ and let her lie in fafety. The Georgia 
was accordingly hauled up the river to the town by the 
.plaintiff’s agents. 
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Thcfe cafes were all argued in Michaelmas term laft by 
Ljiitledale for the plaintiffs, and by Scarlett for the de- 
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fendanti. And it was contended that the x underwriters 
were liable for the detention of the (hip and goods under 
the embargo of the AmrUan government, though the re- 
fpe£tivc owners of the property were Amei icon fubjefls \ 
there being, as it was faid, nothing agaitiA; the laus or po¬ 
licy of this (late in a foreigner infuring here againd the 
a£ls of his own government \ whatever queftion there 
might be as to the legality of an infurance by a fubje£l of 
this country againd lofs by an embargo hid by our own 
governments the legality of which however was main¬ 
tained, as it made no difference to the date on which 
of its fubje£ls the lofs fell. But fuppoHng the Court to 
be of opinion that a foreigner could not claim to be in- 
demnified againd the ad» of his own governtnet t, it 
was then contended for the plaintiilo in the two fird 
aflions, that as confignces of the goods, and hc'viiig 
paid a confideration for them up to the extent of the 
bills drawn upon and paid by them, they had a lufheient 
intcred to entitle them to recover on thofe policies; 
and further, that Davidfon had a fufficient intered to 
maintain the a£lion as drawer of the bills in the fecond 


cafe which had been refufed acceptance and had been 
returned proteded to Am^nca, he being liable as drawer 
• to pay the fame. Thefe were the principal points made 
in argument ; but it L unneceffary to detail the 
arguments, as the fubdance of them was dated by the 
Court in giving judgment. The cafes referred to on 
the fird point were Rotch v. Ediff 6 Term Rep, 413. 
Kellner v. Le Mefurter, (explained in Lubbeck v. PettSf 
y Eajiy 45*0 439^* Touteng v. Hubbard^ 3 Bof* 
y Pull. 291. and Hadley v. Clarke, 8 Tetm Rep. 259. 
On the fecond point, Caldibell v. Ball, 1 Term Rep. 205. 
Htbbert V. Carter, ib. 745. Hill v. Secretan, 1 Bef y 

Pull. 



IK THE Fortt-minth Ykar OP GEORGE III, 


543 


Pull, 2 '^S' V. Horncajlle^ ib. 316. Lueena v. 

Craufurdt 3 CfS* PulU 103. and Thompfon v. Toy- 
hr, 6 Term Rep. 478.; and vide Barker v. Slakes^ 
ij Enjl, 283. 

Curia adv. vult. 
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Lord Ellenborouch C. J. now delivered the judg¬ 
ment of the Court in thefe feveral cifes. 

Thefe were cafes in each of which the plaintiffs claimed 
a ri^ht tu abandon, in confequence of the American em- 
b)rgo in Dtuinber 1807; and the main queftion in each 
was the fame. The fird was upon a policy on goods on 
board the S-.cift, at and from NtwTork ioLiveipool; and 
the iiilerefl was averred in one count to be in the plain- 
tlffs jointly ; in another, in one of them only, i. e., Tho* 
vias Davulfon; and in a third, in ^ohn To-wnfend' Towfi/end 
w<is A refidenl citizen of /twer'ua, and had configned the 
goods to the plaintiffs for frde, on his {Townft.nd*s) ac¬ 
count and rifk. The plahititFs, Conway and Unvidfon, arc 
Jlrilifl) fubjefts, carrying on bufiiiffs as merclimts in 
partnerdiip at Liverpool; Conway refilling at Liverpool, 
and David/oii having for fome time paft rrfided in Ame» 
rica. The invoice and bill of lading are dated the 23d 
of December 1807. Before the fliipment Davidfon hid 
agreed to grant Townfend an anticipation of 60C0I, on 
account of thefe and certain other goods, by bills on the 
plaintilTs: and accordingly, on the 7th of November 1807, 
bills to that amount were drawn by Townfend on the 
plaintiffs, and tliefe bills were accepted by Davidfon, the 
partner of Conway, in America, within a day or two after 
their date, aqd were paid when due by the plaintiffs. 
Xbe plaintiffs have been reimburfed part of the amount 

N n 4 of 
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of thefe bills; but 2122/. 18/. 3^^. is (Hli due to them 
upon that tranfa^lion. This policy was* fubfcribed on 
the 25th of yanmry 1808 j and tlx* plaintiffs charged the 
premiums to TownfcndV aaount. O.i the 22d of Decern^ 
her 1807 an a£l wras palled by the A'nerican povernmcnl 
for laying an embargo on all (hips and vcfTels in their 
ports. My this embargo this velTcl was detained \ and as 
foon as they heard of the detention, the plaintiffs aban< 
doned. It is flated indeed in the cafe of Comuuy'e. Gray, 
that the plaintiiT's abandoned ihevejjil; aikl nothing is faid 
as to the goodi and as tlie infurance was on the gmds^ 
an abandonment of the could give no cliim*, but 
we prefume that this is a miflake, and tha/ the goods 
were abandoned. 

In the fcco'id c^ufe, {Comoay and AnotWr v. Forbesy) 
the fails are merely lim'dar. The policy was upon goeds 
ill the fame ll.ip; thofe goods wert fliipped by Alexander 
Macomb^ a refident American citizen ; they w’ere con- 
figiieil to the plaintiffs, on Maromb's account and ri(k* 
Jjavidjon agreed to grant Matomh an anticipation of 
7500/. by bills on the plaintiffs, drawn by D^vidfon in 
Amirica; and the plaintiffs have paid 2500/. upon thofe 
bills. The bill of lading and invoice arc d ittd at 
Tork the 24lh of December 1807, and the policy is dated 
the 35th of January I Sc 8. The plaintiffa charged the 
premium to Jilaiomb. 

In Maury v. Shedden the policy was upon fhip valued 
at 6000/.; and the plaintiff, iht American conful, who 
was then refident at Liverpool^ was the folc owner. Mr. 
Maury is a native of Americoy but came to refide at Liver* 
pool as a met chant in 1786 } and from the year 1790 has 
been the American conful theie. The Ihip is an American 

vcflel, 
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vefiel} And regiflered there under a privilege allowed by 
the navigation laws of America to their confuls. 

Upon each of thefe cafes this queflion arifes; ift, 
Whether tlie American embargo will warrant an abandon¬ 
ment by or on behalf of an Ameruan fiibjeft} and if 
not; then a fecond queRion arifes in the fitil and fecond 
caufes ; Whether Conway and Davidfon^ as configneescf 
the goods, being in advance to the confignors and under 
acceptances for them, have a right to apply the policies to 
their own intereRs,as fuch,and to abandon on that account. 
As to the firR; in all queilions ariGng between the fubjedls 
of different Rates, each is a party to the public authorita¬ 
tive a£ls of his own Government; and, on that account, 
a foreign fubje£I is as much incapacitated from making 
ihe confequences of an a£I of his own Rate the founda* 
tion of a claim to indemnity upon a BritiJlj fubje£i; in a 
Srilijh court of jiiRice, as he would be if fuch aft had 
been done immediately and individually by fuch foreign 
fubjeft himfelf. This feems to be eRabliftied by Touteng 
V, Huhbardy 3 Bof. < 3 * Pull. 291. That was an aftion by 
tuc owners of a Bwedijh veflel againR a BritlJlj fubjeft, 
for not fupplying the veflel with a cargo at Sr. MichaeVs* 
The failing of the Riip from this kingdom had been pre¬ 
vented a conflderable time, and until it was too late for 
the fruit feafon at St. Michaers^ by^an embargo here upon 
Swedi/h veflcls. That'embargo was in the nature of re- 
prifals for what were confidered afts of aggreflTion by the 
Swedijli Government. The Court was of opinion, that 
if that had not been the cafe of a Swede againR a Brltipi 
fubjeft, the plaintiR would have been entitled to recover: 
but as the embargo was produced by afts of the Swedifi 
Government, and every Swede was to be confldered a 

party 
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partjr to thofe it was in effed the plaintiff's own 
fault that hia veilel was detained; and then the lofs 
which refulted from it was one he ought himfelf to bear. 
He was bound to proceed with all convenient fpeed; 
the a£)s of his Government led to his being prevented ; he 
was conhdered as a party to thofe a€ls ; and was tliere- 
fore looked upon as having failed in his part of the con- 
tra£%, viz. to fail with all convenient fpeed. In the cafes 
now before the Courts the foundation of the abandonment 
is an a£t of the American Government; every American 
fubjedl is to be confidered as a party to that a£l;; it has, 
virtually, the concurrence and confent of all, and, amongft 
the reO', the concurrence and confent of the aiTureds in 
thefe cafes : the aiTureds therefore have joined in a refo- 
lution, that the (hips in queftion (hail not be allowed to 
fail, but (hall remain in their ports: and is it polTible for 
them afterwards to make their not failing the foundation 
of an a£lton ? The party who himfelf prevents the a£f 
from being done has no right to call upon the under- 
writers to indemnify him againll the lofs he may fuftain 
from fuch not being done. Where the infured 
and infurer are both fubje^is of the fame (late, the 
cafe will (land upon very different grounds of con- 
(ideration. 


As to the fecond queftion; Whether the confignees 
have not a right to apply the policies to their own in- 
terefts, and to abandon on that account; we are of opi¬ 
nion that they have not. It might perhaps be diflicult to 
make out that they had fu^h an intereft as was capable 
of abandonment; becaufe they were to have no control 
over the goods but upon their arrival in England. And 
it may alfo be very queftionable whether any policy, 

which 
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which is effefled clearly to cover the intereft of the con- 
fignor* can be applied to prote£l the intered of the cen> 
fignce. But the particular ground of our decifion is this, 
that where a policy is elfe£led on behalf of the coniignor, 
and the condu£l of the confignor, or of the Ifate to 
which he belongs, has taken away from him the right of 
enforcing it dire£fly and effe^ually fog his own benefit, 
the conflgnee is not at liberty to apply it to hi intereft, 
and enforc: payment as though it had been made on h/ 
account. We do not fay a confignee may not infure; 
we only fay that he is fo far identified in incereli and 
right with his confignor, as not to be able to apply with 
eire£f to his own interefl, which is derived out of that of 
the confignor, an infuraiice which was effeded in order 
to cover the intered of the confignor; but which, upon 
the principle already dated, cannot be available for that 
purpofe. The underwriter has an implied pledge from 
the affured, that he will do no adl toobftrucl; the voyage; 
and when that pledge is broken by th* perfon on whofe 
account the infurance was made, can another perfon, 
who has paid no premium out of his own pocket, ftep in 
to take the benefit of that infurance, merely becaufe his 
dealings with the alTured would have enabled him to have 
infured in his own name. There is no cafe which de¬ 
cides that he can, and it would be grufs injuflice that he 
fhould. Woljfe V. HorncnJ^ltf i Bof. £5* Pull. 316., which 
was cited in the argument, goes no fuch length. In that 
cafe the plaiqtKFs had effected a policy to cover the in- 
tered of one Lund in a cargo, and had advanced 300/. on 
the credit of that cargo : the main quedion was. Whe¬ 
ther the policy were fo effeAed as to cover Lund’s in¬ 
tered : and if it were not, then it was contended that it 

might 
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might be fippHed ro cover that intereft whith the plain¬ 
tiffs had acquired by their advance of the 300/. The 
Court were unanimous that the policy was fo cff.fted as 
to cover Lun^'» intereft ; fo that a decifion upon the 
other point was unneccffary j Hut they intimated a cltar 
opinion upon chat point, that the plaintiffs had an infur- 
rable interefl:: and they fccm to have thought the pol’cy 
might have been applied to it, if it could not have been 
applied to Lund's^ How does that caf*, however, bear 
upon this ? I.und had done no a£I to fortcu his right 
upon the policy; and if he could not have recoveicd, it 
would have been merely bccaufe the policy was not ef- 
fe£led fo as to be capable of covering his intcreft ; the 
only objcdlion made to Lund‘s intcrefl; being, that 
had made the infurance without orders or authority from 
Lund: and then if it could not apply to the 30^/. the 
piaintiffii had advanced, it would have been applicable to 
nothing. Here the policies were effedled, fo as to be 
capable of covering the configoors’ intereft, and for the 
exprefb purpofe of doing fo : they are applicable to that t 
and the confignors have forfeited theii rights by the a6t 
of their Government. 7 'he cafe of Woiff'e v. Horncafile^ 
therefore, concludes nothing in favour of thefe plaintiffs. 
In truth in that cafe had the plaintifi^ been allowed to 
recover upon their own intereff, on account of the ad¬ 
vance they had made, it would in fubftance have been 
fufiering Lund to recover pro tanto; bccaufe then they 
could not have reforted to him for reimbursement: and 
in thefe cafes, if Connvaf and David/cn were allowed to 
recover in refpe£b of their advances, it would in fub- 
ilance be fuffering the American confignors to recover 


unto, becaufe it would wipe off the claim which 

Cenway 
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Conway and Davic^an have upon them. In Woljfe v« 
tlorncaJiU it would have been tii furtherance of jullice, 
bccaufe Lund had done nothing to forfeit his claim upon 
the policy : in this cafe it would be agalnif juilice, be- 
cauftt thefe American conlrgnors have done that by which 
their claim is precliuled. For thefe realbns we are of 
opinioHi that in each of thefe cafos the pollea mult be 
dclhried to the defendant. 
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Doe, on the Deinife of IIardwicke, araini ’Tiuijiiay, 
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of a very perplexed will. 


Lord F.llenborough C. J. now delivered the judg¬ 
ment of the Court. 


^PillS cafe was argued in MuhaeUnas term Jaft by Untiera devift- 
J. _ , . 1 ^ , of fesin djHer- 

for the plaintiff, and for the defend- enteftitcktoa 

jj » 11 t • ■ - fiUfr, biolhm, 

ant. Ihe argument turned wholly on the mtentjon of anri nephews, 

the ttll?tor to be coIJc£lcd from the particular provifions fttek?* 

And after co fideration, 

eflatts, {Tcvetal 
lives in ruccef- 
tion on tich 
(Aatt, and as t* 
the revenih. 

This vi'as an rjeflmcnt for premifes at ITytherington in whuiimtiie 

. . firll inflancc 

the county of GlouciJ}er\ and both parties claimed under was only limit- 
the will of Dr. Peter IIardwicke \ the lefTorof the plaintiff fons 1 or'hfc**in'' 
under a reficluary claufe in the will; and the defendant [nl^''th*ofe*'two''a 
under a leafe, which he infills was warranted by a power " loadtj 
which the will contains; and the cafe depends upon the ineitomake 
validity of that leafe. Dr. Hardwkke by his will devifed ner, as after¬ 
part of his eftates (not now in queflion) to truftees, in other perrJas t» 

do tiu rame:*' 

ard then giving this general power, “ that when and fa eften as the lives on tither of the 
cfli’i's hfilore g ven fhall he by death teduud to t-wo, thiit tlioit it fli ill be in (he power of the 
'< pr-ifon or perlons then injoying the faid lilate or eftates /« rtaevt the fame with the pirfoit 
or p(.if.ins to whom the revenue thereof lhall belong by adding a third life in fuch tflate, 
'< and paying fuel) reverlioncr two years puichafelor lucli renewal) and alfo to exrhttg* 
Lithii of the fiid two lives on payment of one yiai’s purchafe Held thst thi, powte 
of renewal only authorutd the addition of one life to tlic tluee on eacbtftatc, and cf making 
one txcliange oi a life. 

6 truft 
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rSop. tnift to fell and pajr debts and legacieai and fubje£t 

theictoi he derifed part of it to bit nephew Jam$i Hard- 
Dob drab « " 

Harpwickb vmh for life | with remainder to his firft aod other fona 
Naaowicke. fiittlement; with feverai remainders over. The 

teftatorsthen devifes feven diffisrent eftates,. the laft of 
which is the eftate in queftion. The firft he devifed to 
his nephew Samuel for life; remainder to Samuel*s wife 
for life i remainder to all and every his children for their 
refpe^iive lives. The next he devifed- to bis nephew 
James for life j remainder to James*% lifter FMzabeth for 
life: and power is given to them ** to add or declare 
** another life or lives to make three, in like manner as 
** after mentioned for other perfons to do the fame.*’ 
The third eftate he gives to truftees during the lives of his 
brother Jefeph and his four children, in truft’to pay a 
moiety of the rents to Jefeph for life, and the other to his 
children, and upon Jofeph'-^ death to pay the whole to 
the children. The fourth eftate he gives to his nephew 
George iot life 5 remainder to Georgis wife for lifej re¬ 
mainder to all and erei^y the children of George for their 
lives. The fifth eftate he gives to his niece Rachel (wife 
of DanielLudhxv) for life ; remainder to her fon for life. 
The !ixth eftate he gives to his brother Benjamin for life; 
remainder to Benjamin's wife for life; remainder to all 
and every his children for their refpeclive lives. And 
the feventh eftate he gives t > his fifter Rachel Shellard for 
life; remainder to her liufband for life; remainder to 
their children Edivard, Thomas, and Mary, for their rc- 
fpe£tive lives. He then gave power to Mrs. Shellard, his 
brother Benjamin, and his nephews Samuel and George, to 
diredk which of their children (hould have priority of en¬ 
joyment. After which follows the power upon which the 
cafe arifesp which is in thefe words. And my will 

further 
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farther is, that wfien and at often as the lives on any or «i* 
ther of my ejlates before given to my faid filler, brothers, 
and nepKews, fiM he hy death reduced U tivo^ that then it 
Jhall he in the power of the pwfon or perfons then enjoying the 
faid efaU or ejlates to renew the fame with the pstfon- or 
perfons to whom the revenue thereof (hall belong and 
appertain, hy adding a third life in fuch ejlate^ and paying 
fuch reverfioner after the rate of two years* purchafe for 
fuch renewal; and alfi to exchange either of the faid two 
lives, on payment of one'year’s purchafe for fuch ex¬ 
change.” The tefiator then limits the refidue of his 
cftate to his nephew James and his firll and other fons in 
'llri£l fettleracnt; remainder to his nephew Samuel and 
his firft and other fons in ftri£l fettlement; remainder to 
his brother Jofeph for life; remainder to yofeph*^ firft and 
fccond fons, John and Peter, faccefiively, and their firft 
and other fons in flri£l fettlement; remainder to Jofeph*$ 
other fons in tail male; with divers remainders over. 
And he alFigns as a reafon for preferring his nephew 
fames to his nephew Samuel, that James*^ fatlier had had 
^reat trouble in purchafing for him part of the cflate de- 
vifed. By a codicil the teftator provides, that no wife of 
any of his brothers or nephews fhould have power lo add 
or exchange any fecond hufband ^ a third life.” Thcfe 
feem to be the material parts of the will and codicil. 

On the ill of December 1766 the lives upon the 7th 
cflate (that given to the Shellards) were reduced to two; 
and George Hardwicke being the perfon then enjoying that 
eflatc, he procured the addition of a third life. The ad¬ 
ditional life foon afterwards died; and on the 2ifl of 
December 1770, George Hardwicke, being flill the perfon 
enjoying the eflate, procured the addition of another life. 
Each of thtfc lives were put in by fofph Hardwicke who 
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was become entitled to the rcverfiott fot 
Hardttficke is fince dead) and the h^ves are redueed to the 
lad additional one he put in} (b that unfefs the leafe by 
which he put in that life is warranted by the power) the 
klTor of the plaintilFis entitled to recover. ' For the plain* 
tiff it is contended) that the power warrants only one re¬ 
newal) and one exchange of a life, in rerpe£l of each 
edate: for the defendant) that it warrants repeated re- 
ne.wal8) and repeated exchanges of a life, from time to 
time, whenever the number of lives on each edate is re¬ 
duced to two. It is obfervable that the edates for life 
given by this will are not edates pur auter vie, but e/fa^et 
for life given to federal perfons fucctjjively } and the exchange 
of a life, or the addition of a life, to be made when the 
lives on the edate fo given (hall be reduced to two, mud 
be in the fame manner *, that is, the life of a perfon to 
enjoy the edate for his or her rcfpc£tive life, not of a life 
to be put in, during the continuance of which any other 
perfon to whom a life edate is limited, or his or her 
adigns, (halt enjoy the edate : fo that there feems no rea- 
fon why the tedator (hould give a perpetual right of fuch 
nomination to perfons who mud be drangers to him. 
The right of once mraing a new life, and of exchanging 
an old life for a new one, might be with a view of ena¬ 
bling a brother or nepl ew to provide for a fecond wife, 
or to provide for a wife w! ich any of the fpns of his bro¬ 
ther, (Ider, or nephew, might happen to marry: and the 
claufe in the tedator*s codicil feems to favour fuch a 
condrudlion; by which he declares, that no wife of any 
of his brothers or nephews (hould have power to add or 
exchange any fecond hulband as a third life. This (hews 
the tedator^s anxiety to exclude any dranger from the 

enjoyment 
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cojoyment of his ellate $ and alfo fliewa his intention that , iS09« 

the life to be added (hould be that of a nerfon by whom — 

, Doi dent* 

toe euate liras to be enjoyed by him or her» perfonallyi HAaDwjesN 

during life: for if his intention had been to enable the ha/p^k*; 
perfon enjoying his ellate to renew, by taking a leafe to 
himfelf and his alfigns during the life of a nominee $ 
there could be no good reafon why that nominee, or 
ceftui que vie, (hould not be a fecond hufband of a bro¬ 
ther's or nephew's wife. Another argu(nent for confining 
the power of renewal to one time only arifes from the 
language ufed by the teftator in the claufe giving that 
power to his nephew James, and James *6 lifter Elizabeth, 
in refpciSl of the eftatc given to them. The teftator has 
devifed an eftatc to his nephew James for life; remainder 
to James^^ fifter Elizabeth for life ; with a power to them 
to add or declare another life or lives to make three, in 
like manner as after mentioned for other peifons to do 
the fame. Thcfc latter words allimilate the power given 
in this itiftance to the power given in the devifes of the 
other eftates; with this only difference, that inafmuch 
as in the devifes of the other eftates, the limitation being 
to more perfons than two for fucceflive life eftates, the 
power of renewal is given only M{jien thofe life eftates 
lhall be reduced to two; but this eftate being given ori» 
ginally to two only, to take fucceflive life eftates, the 
power of nominating a third life is given to them imme* 
diatelyi but it is only given perfonally to them, and can 
only by the very terms of the power be exercifed once: 
and no reafon can be alfigned why the power, profelTedly 
given to be exercifed in like manner, ihould be exercifed 
in a different manner. The argument in favour of a per¬ 
petual right of renewal, which preffed moll ftrongly, was 
VoL. X. o 0 drawn 
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dra\^n from the words* whn and as often s wliich it was 
faid could not be fatisfied but by a perpetual right of re¬ 
newal* whenever die ngmber of lives on each efbate fo 
given fliould be reduced to two. It appears however to 
us that thofe words do not require luch OxtenGve con- 
ftruflion \ and that the words, as ofun^ more properly 
relate to the feveral occaGons of the lives on the feveral' 
eflites being reduced to two ; inafmuch as there being 
more eftates than one where the lives will be reduced to 
two, that event will happen more than once; refpeA 
being had to the feveral different eflates. The defend¬ 
ant therefore claiming to hold in virtue of a fecond 
added life; all the original lives and one added life being 
fpent; we are of opinion that the addition of fuch fecond 
life was not warranted by the power, and that the plain- 
tliF is entitled to recover. 


Poflea to the Plaintiff. 
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Havelock again/i Gee^es and Others. 


'JPHIS was 9ovenant upon a charter-party of affreight- 

menty dated the ytli of September i8o(5y whereby the party of af- 

/- Ireightment that 

plaintiffy owner of the linp Lord Duncattf of 933 tons the owner fhaii 

burthen^ of which A, Heartley was mafter, let her to 

freight to the defendants for 12 calendar months certain 


from the 24th of September 18061 and from thence for 
fuch longer period, if any, as the defendants (hould think 
fit to keep and retain the fame, upon the conditions and 
covenants thereinafter contained. And the plaintiff co¬ 
venanted that the (hip (hould be navigated and furnifhed 


and flro' g. Sec. 
for a voyage for 
IX months, &c. 
and keep her To, 
is not a condU 
tion precedent 
to the rccov« ry 
of freight, after 
the freighter 
had taken the 

with 50 peifohs, and fuch further number, not exceeding Jti'vice'andIfed 

100, as (hould be required by the defendants; the owner “ certain 

’ . period! but if 

being reimburfed by the freighters for fuch additional the freighter be 
.. f f. afterwards de- 

number according to the average rate of wages and pro- laytd or injured 

vifions expended on the whole. That the (hip, during of ripairing hlr^ 

tlic time (he fliould be navigated and employed under the 


charter-party, lliould be under the entire control of the 


dy in damages. 
But if the own¬ 
er’s ncgled to 
repair in the 

fiift inftance had precluded the fieigliter from making avy ufr o*'the vefTel, that would have 
gone to the whole confidtration, and mij^lu have been intiftcd on ns a bar to the a&ion. 

a. A (hip having been kt to height fnr 1,2 mon hs, and for fuch longer period as the 
freighters fhould detain her, for which certain proportions of the freight were to be paid at 
the end of z, 6, lo, and 14 montiis. &c. it is no aiifwcr to a breach for non-payment of fix 
months' height due at the incTof the 10 months, that the owner ii>d covenanted to keep the 
veflTel nr repair duiing the time fhe was freighted, and that fhc was not in repair w/irn the 
freighter fiipfed gotdt on board her during the 12 months, which made it neceifary foi him 
to unload and repair her, whereby (he was unferviceable for part of the fix montiis; and that 
he tuid paid the freight for all the time (he was ferviceable ; and that /he was not m bis fir- 
vice for 10 months in the whole: for non conftat but that after (he had been ufed by tlie 
freighter, (he wanted repair without any default of the owner, or that he was guilty of any 
delay in making the repairs; and the freight would ftill run on during the time of lepair. 

3. The freight being referved at fe much per msntbt was earned at the end ot each month, 
although the (lipulated times of payment were from 4 moqihs to 4 months, and the (hip were 
toft before the end of 14 months. 

4. An allowance for extra men being covenanted to be paid by the freighter, the re(idue 
of which (after-part payment) was not to be paid till the jhp'i difeharge, or return frm her 
vyagu and the Oiip having (ailed on a voyage to St. Domingo, where (he arrived, but was 
burnt before her return { held that fbeh lofs was a difeharge ot her from tfie freighter's em¬ 
ployment, u if by the ad of the freighter j on which fuch extra allowance became payable. 


Oo a 
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1809. defendants} fo far as related to all orders for failing, def- 
„ tination, and delay. And the defendants covenanted to 

agatnft pay to tlic owner, for the hire and fcrvice of the fliip for 
the faid term of 12 calendar months, and fuch longer 
period as they (hould keep the fame, the freight and rate 
following, viz. 24^. per calendar month per ton, being 
1119/. I2J. per month, commencing from the 24th of 
September 1806, tiiil/ng luhtn theJtjtp JJjouId be returned 
to the river Thames, and there by th freighters dtclared 
to he difiharged: it being undcritood that •'he freighters 
(hould not be at liberty to difeharge the fliip abroad, al> 
though file might be abroad at the expiration of the faid 
12 calendar moths, or at any o:hcr place, but within the 
port of London. And that the freight (hould be paid in the 
proportions and at the periods following, viz. 2 months 
freight at the execution of the charter>party cither in calh 
or by accepted bills of the freighters at 3 months from 
the faid 24th of Septcmler\ 2 months more at the end 
of 6 calendar months from the faid 24th of Siptewher ; 

a 

2 months more at« the end of 10 calendar months; 2 
months more at the end of 14 calendar months, lliould 
the ihip be fo long employed; and in like manner 2 
months more at the end of every fucceeding 2 calendar 
months, until the Jbip Jhould be dijiharged i and immediately 
upon fuch difJ'argey the balance to be paid by the freighters 
in ca(h or their acceptances* at 3 months. That the 
freighter's (hould pay all port charges, tonnage duties, 
dock dues, and all other duties and dues, except lights and 
pilotage, which were to be paid by the owner. That 
they would rcimburfe to the owner the charges for addi¬ 
tional men beyond 50 as before mentioned ; two calendar 
months allowance for fuch additional men to be added to 
the firft payment of freight 3 but the refidue of fuch atiow- 


anee 
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ance not to he paid until the Jldp^s difcharge^ or return from 
her JirJl intended voyage ; and in Hie manner for any other 
foreign voyage or voyages. By virtue of which charter- 
party the defendants on the faid 24th of September took 
the fliip into their fervice and kept and retained the fame 
therein until Die was afterwards, and whilft (he was fo 
in their fervice, and after the expiration of to, but before 
the expiration of 12 months from the fame 24th of Sep^ 
tember^ viz. on tlje 22d of Augujl 1807, at St. DofMngo^ 
without any default of the owner, maflter, or mariners, 
confumed by fire and wholly loji, and was thereby prevented 
from returning to London. And then the plaintiff, after 
averring that the fljip, during all the time fhe was fo kept 
and detained in the fervice of the dtfendants, was navi¬ 
gated and furniflu'd with 50 peifons, and fuch further 
number, not exceeding ico, as wes re«]uircd-by the de¬ 
fendant', j and was during all rhit time under the entire 
control of the defendants as to ail orders for failing, def- 
tination, and delay; afligned three breaches j i. that 
though the defendants paid the pi dntifT the two months 
freight payable at tlieexecution of the charter-party, and 
alfo the 2 months freight at the end of the firfl 6 calen¬ 
dar months *, yet they did not pay the two months freight 
at the end of the faid 10 calendar months. 2. That the 
defendants have not paid to the plaintiff any fubfequent 
freight. 3. That although on the 24th of QPlober i8od 
the defendants required the plaintiff to put on board, 
and he did f)ur on board, 20 additional men beyond the 
50, who all failed in the fhip on a foreign voyage to 5 /, 
Domingo, and continued on board from thence until the 
lofs of the iliip; and although according to the average 
rate of wages and provifions expended on the whole, the 
defendants became liable ro pay to the plaintiff 8A per 
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I Sop. month for every fuch additional mans y^t the defendanta 
Havelock reimburfed the plaintiff for any of them. 

c?Eius defendants craved oyer of the charter-party, by 

which it appeared further that the plaintiff covenanted that 
the (hip, at his expence, ihould be forthwith made tight add 
Jif‘ongi and well and fufHciently equipped, manned, and 
fitted, 8 ic, for a voyage or voyages of la calendar months 
to foreign parts; and ihould during the continuance of the 
cha^^icr-patty be hept light and ilrong, and well and fuffi* 
ciently equipped, &c. and victualled \ ccntluding with a 
mutual general covenant for performance: and particn- 
latly th^ plaintiff binding to the defendants the faid (hip, 
freight, tackle, &c., (the perils and dangers of the feas, 

* livers, &c., all inevitable accidents whatever, and capr 
ture by enemies, and the detention and reflraint of 
rulers, &c. being excepted :) and the defendants binding 
to the plaintiff the goods put on board the (hip. The 
defendants then pleaded, i. non cfl fadum. 2dly, That 
the (hip was not at the expence of the plaintiff forthwith 
or within a reafonable time after the charter*party made 
tight and flrong, and Well and fufficiently equipped, &c. 
for a voyage or voyages of 12 calendar months to foreign 
parts; whereby (he was delayed and hindered from pro¬ 
ceeding on a voyage from London to 5 /. Domingo, and was 
detained on her faid voyage at Portfmouih for an nnrea- 
fonable length of time, viz. for 4 months, during all which 
time the defendants lofl: the ufe and benefit of the lliip^ 
and were put to great expence in repairing her and mak- 
' ing her tight and ilrottg and fitting heir for fuch voyage} 
and alfo that thereby certain goods of the defendants on 
board the (hip were wetted and damaged; wherefore 
they pray judgment of the plaintiff’s a£Iion. 3dly, The 
defendants pleaded as to the firlt biea^i that during the 

12 calen- 
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f 2 calendar months therein mentioned, viz. on the ift 
of November i8o(5 certain goods of the defendants were 
fliipped on board the veiTel to bf carried from London to 
St. Domingo i .zxkd that at tbe time of Jhipping them the 
veflcl was not tight and llrong, and well and fufliciently 
equipped, Scc.^ but was decayed, leakey, defectively 
provided, and in an unfeaworthy (late for performing the 
faid voyage; in confequence whereof it became neceflary 
to unload and repair her, and fhe was afterwards un* 
loaded and repaired before (he could proceed on and per¬ 
form her faid voyage; and by means of the premifes the 
Hiip was unemployed by and wholly unftrviceable to the de» 
fendants for a great part of the fix calendar months from 
the 24th of September 1806, viz. for 4 calendar months 
part thereof. And then the defendants averred that they 
paid to the plaintiff for the hire and fervice of the (hip 
for the refidue of the faid 6 calendar months the freight 
in the charter-party mentioned. The fourth plea was 
the fame in fubdance as the lad; omitting only to date 
that the defendants paid for all the time the (hip was not 
wholly unferviceable to them or unemployed: and it 
avers that the .fliip was not in the actual fervice and em^ 
ploy of the defendantsor retained in fuch fervice under the 
charter-party^ for l o calendar months in the whole from the 
2t^tb of September i8od until Jlse was confumed by (ire as 
in the declaration mentioned, and which fire happened 
without any default in the defendants, ythly, The de¬ 
fendants pleaded (to the fecond breach) that the (hip after 
the charter-party made was not employed by them or in their 
fervice until the end ^14 calendar months from the faid 
24th of September 1806 i but'*while fhe continued in their 
fervice and employ, and before tbe end of 14 calendar 
months, &c. viz. on the zad of i8oy, in parts 
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beyond the feas near St, Domingo, the fiiip', without any 
d<;fault of the defendanta waa confumed by hreand wholly 
loft. Sthly, (as to the laft breach). That the defend- 
ants did reimburfe to the plaintiff two calendar, months 
allowance for the additional men beyond 50 put on 
board, &c. 1 and further, that after making the charter- 
party the (hip failed on a voyage from London towards St. 
Domingo, being her jirjl intended voyage outwards under the 
charter-party with a cargo of goods of the defendants' on 
board j and that afterwards, on the 22d of Auguft 1807, 
in parts beyond the feas near St. Domingo, the Jhip was, 
without default of the defendants, burnt and wholly lojl, 
and never did return from St. Domingo aforefaid 

The plaintiff in his replication demurred to the 2d, 3d, 
and 4th pleas, and adigned for fpecial caufes of demurrer, 
that the defendants in each of thofe pleas had attempted 
to put in iffqie immaterial fit£ls, and had infilled on divers 
covenants of the plaintiff as conditions precedent to the 
performance of their own covenant; whereas they were 
feparate and independent covenants ; and the breaches of 
covenants alleged againft the plaintiff in thcfe pleas were 
' no anfwer to or juftification of the breaches of covenant 
of which the plaintiff complains. To the yth plea the 
plaintiff replied, (hat the defendants after making the 
charter-party, vi2. on the 18th of 7806, dif- 

patched the fliip with a cargo on a voyage to the ifland 
of St. Domingo’,%iid that the ftnp afterwards, and after the 
expiration of 7 c<derdar months from the faid 2tth. of 
September 1806, and before fhe was fo burnt and wholly 
loft, viz. on the 4th of May i8.'7 arrived at St. Domingo, 
and delivered her cargo, and completed the faid voyage. 
As to fo much of the bth plea as relates to the two calen¬ 
dar juonths allowance for the additional men, the plaintiff 

took 
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tooH tfltie Oh the feichburlement of fuch allowance. And 
as to the refid ae. of the plea he replied, that before the 
(hip was conAimed bjr fire, to witV on the 20th of Augujl 
1807, the (hip had arrived at St, Domingo and completed 
the faid intended voyage. 

The defendants joined in demurrer on the ad, 3d, and 
4fh pleas; and demurred generally to the replications to 
the 7th and the latter part of the 8th pleas: on which 
there was alfo joinder in demurrer. 

This cafe was argued on a former day in the'term by 
Gnfelee for the plaintiff, and Alarryat for the defendants. 
The queftions made upon the demurrer to the 2d, 3d, 
and 4th pleas were, whether the agreement in the char¬ 
ter-party that the (hip (hould be made tight and (Irong, 
Sic, were a condition precedent to the payment of any 
freightand whether the matters alleged in thofe pleas 
were an anfwer to the a£lion on the breach of covenant 
for non-payment of the freight} or were the ground of a 
crofs a£l;ioA againfi the plaintiff for damages. The next 
queflion arofe upon the demurrer to the replication to 
the 7th plea, whether the (hip not having returned from 
her voyage to St, Domingo back to (he river Thames^ and 
been there difeharged, but having been burnt abroad be¬ 
fore the end of 14 calendar months from the date of the 
charter-party, after (he had completed her outward voy¬ 
age to St. Domingo (which was completed after the end 
of 7 calendar months;) the owner were entitled to any 
part of the freight accruing after the expiration of fix 
calendar months; which is what he claimed upon the 
fecond breach of edvenant. The laft queftion arofe upon 
the demurrer to the replication to the latter part of the 
8th plea ; whether the (hip having been fo burnt St. 
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Dcnurtgd, and not difcharged in tlie river Xhmmf or re* 
turned from her firft intended voyage \ the plaindff were 
entitled to any patt of the extra allowance claimed hy the 
laft breach of covenant beyond the part payment made 
in the firll indance. The fubdance of the arguments 
on thefe points were afterwards fully dated by the Court 
in giving judgment. And after time taken to con* 
fider. 

Lord Ellenbouough C. J. now delivered judgment, 
(after dating the declaration as before fet forth.) 

The defendant craved oyer of the charter-party, by 
which it appeared that the plaintiff covenanted that the 
Ihipi at his expence, Ihotild /iriktutii be made tight, 
(launch, and drong, and well and fudiciently equipped, 
manned, &c. for a voyage or voyages of 12 c^dendar 
months, and (liould, during the continuance of the char* 
ter-party, be kept tight, daunch, &c. and well and fuf- 
ficiently equipped, manned, &c.: and it is upon this co¬ 
venant that the defendants have grounded feveral of their 
pleas. The 6rd plea, upon which any quedion arifes, 
flares that the (hip was not forthwith after making the 
charter-party made tight, daunch, &c. and well and 
fulEciently equipped fora voyage or voyages of 12 calen¬ 
dar months $ per quod the was hindered from proceed* 
ing on a certain voyage from London to St, Domingo, and 
detained an unreafonable length of time; during all 
which time the defendants were deprived of the ufe of the 
fiiip, and were put to great expence in making her tight, 
(launch, and fitting her for her voyage, and divers 
goods of the defendants which were put on board her 
were wetted and damaged. To tins plea, which is pleaded 
to the whole of the dcmaiuf, the plaintiff hat demuned, 

and 
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aild the queftlon upoii it is, Whether the defendants'are 
entitled to infill that the forthwith making the (hip tight, 
(launch, <Sfd« was a condition precedent. The defendants 
did not repudiate the (hip, becaufe (he was not immedi¬ 
ately made tight, (launch, &c., but took her into their 
fervice and employed herj and after having navigated ^er 
for feveral months, they fay that, becaufe this was a con* 
dition precedent, and was not performed, they are not 
liable to pay any thing. They do not pretend that the 
non-peiformance has damnified them tO the extent of 
the payment they wi(h to evade: and to be fure, if this 
were a condition precedent, the negle£l of putting in a 
(ingle nail for a (ingle moment after the (hip ought to 
have been, made tight, (launch, &c., would be a breach 
of the condition, and a defence to the whole of the 
plaintiffs demand. We are clear, however, that the 
defendants, who took the (hip into their fervice and 
employed her in an unimpaired (late, have no right to 
infill that the forthwith making her tight^ &c. ’ was a*con¬ 
dition precedent. Whether a particular covenant is to 
conditute a condition precedent depends upon the Inten¬ 
tion of the parties, as it is to be colledled from the in- 
(Irument in which the covenant is contained, as is laid 
down in Porter v. Shephard^ 6 Term Rep. 668, and in 
Glazebrook v. Woodrow ^ 8 Term Rep. 370, 371. And it 
would be an outrage to common fenfe to fay, that it could 
have been the intention of thefe parties, that if the de¬ 
fendants took to this (hip, as a fliip in their employ under 
the charter-party, they (hould be at liberty afterwards 
to infill that the making her complete in every partiqular, 
and that forthwith, without akiy delay, was a (Irifl con¬ 
dition precedent on the part of the plaintiff. The cafes 
cited are slfo decifive upon the point. ConfidbUs* Clokrie^ 

Paim^ 
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Painti 397. Ihcws that a covenant to fail with the firft 
wiml is not a condition precedent. Bornman v. Tookt'f 
Camph. 377. proceeds upon the fame principle. Boone v. 
Eyre^ i H, Blac. 273. in the notes, lays down a very fen- 
fible general rule, that where mutual covenants go to the 
whole confideration on both fides, they are mutual con¬ 
ditions, the one precedent to the other: but where they 
go only to a part, and a breach may be paid for in da¬ 
mages ; there the defendant has a remedy on the cove¬ 
nant, and (hall not plead it as a condition precedent. 
Had the plaintiff’s negledl here precluded the defendants 
from making any ufc of the vcflel, it would have gone to 
the nvhole confideration, and might have been infilled 
upon as an entire bar; becaufe the confideration for the 
defendants’ covenant to pay the freight would then have 
failed in toto; but as the defendants have had fome ufe 
of the veifel, notwithflanding the plaintiff’s negledt, tbs 
plaintiff’s covenants to be confidered as going to a part 
only; the confideration has not wholly failed; and the 
covenant cannot be looked upon as having raifed a con¬ 
dition precedent, but merely gives the defendants a right, 
under a counter a^lion, to fuch damages as they ean 
prove they have fuftained from this neglcil:. For thefe 
reafons we are of opinion that this pka cannot be fup- 
ported, and that the demurrer to il mufl be allowed.' 

The next plea fubmitted to the confideration of the 
Court is pleaded to the firfi breach only. It ilates that 
during the 12 months mentioned in the charter-party di¬ 
vers goods were (hipped on board the veifel, to be carried 
ftoml^don to St. Domingo; that at the time of (hipping 
them the vefTcl was not tight, (launch, &c. and fufficiently 
equipped, &c., but on the contrary was decayed, leaky, 
U| fitted/ and in an unfeaworthy (late; that in confe- 

quence 
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quence thereof it became necefTary to unload and repair 
the (hip} that by means of the premifei; the (hip becamo 
unemployed by and unferviceable to the defendants for 
a great part of fix calendar months; and that the defend* 
ants have paid for the hire and fervice of the Ihip for the 
reiidue of the faid fix calendar months. There is another 
plea fimilar to this, except that it does not date that the 
defendants paid for ail the time the (hip was not urifer- 
viceable to them, or unemployed : and it avers that the 
(hip was not in their fervice or employ for lo calendar 
months in the whole. To thefe pleas the plaintiff has 
alfo demurred, and the queftion upon them is, whether 
the defendants have (htwn fuch a negledl in the plaintiff, 
as will excufe them from the payment of the freight 
which the firft breach claims. Thefe pleas are founded, 
not upon the ftipulation forthwith to make the veffel tight 
(launch, &c., but upon the Itipulation to keep it fo; and 
it is not alleged that there was any defc£l at the com¬ 
mencement of the 1 2 months for which the veffcl was 
hired ; but that at the time of pipping the goods during the 
12 months (lie was not tight, &c. It is therefore per- 
fedly confident with the allegations in thefe pleas, that 
the (liip had been put into a perfetl (late, and thoroughly 
equipped, immediately after the execution of the charter- 
party i that (lie was fo when the defendants took her 
into their fervice j but that (he became otherwife, (which 
might be from one of the accidents to which all veffcls 
are fubje£l,) whild in the defendants’ employ. It is in¬ 
deed confident with thefe pleas, that the veffel might have 
performed a voyage for the defendants before this defeat 
occurred: and as.it is a general rule that pleas are to be 
taken mod drongly againd the party pleading them j in* 
afmuch as it is probate he would date his’ cafe as fa* 
. A, favour* 
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rourably for himfelf as the fa£ts would permit | we (hoold 
be warranted in alfuming this to be the cafe. The pleat 
do not ftate that there was any delay in making the re¬ 
pairs, or that it was through jmy default in the plaintiif 
that the defed had occurred. The queftion then it^ 
whether} becaufe the plaintiff has undertaken to keep the 
veffel tight} &c.} the defendants have a right to dedu£k 
any thing out of the freight they are to pay, in refpe£^ of 
the time which may be taken up in making good fuch 
defeats as may occur during the period for which the 
veflel is hired ? And we are of opinion they are not. 

t 

From the accidents to which (hips are liable, it was in the 
ordinary courfe of things to expc£V that this (hip might 
want repairs in the courfe of her voyage; and when the 
defendants were making their bargain, they (liould have 
itipuhted to dedu£^ for the time which might be ex- 
haulted in making thofe repairs, if they meant to make 
that dedu(Siion. Without fuch a (lipulation, we think 
the true conftrudlion of the charter-party is, that whil(t 
thofe repairs are going on, the (hip is to be conlidered as 
in the defendants* fervice, and the defendants liable to 
continue their payments. As thefe pleas therefore do not 
(hew that it was owing to any default in the plaintiff, 
that the defedl in the (hip occurred, or that there was any 
delay in repairing it; we are of opinion that no deduc- 
tion is to be made from the freight on that account j that 
thefe pleas therefore are bad, and that the demurrer to 
them muff be allowed. 

' The next plea, upon which a queftion arifes, is pleaded 
to the fecond breach, (which claims freight beyond the 
expiration of (ix calendar months,) and this plea is, that 
the vtifel was not in the fervice or employ of the defend¬ 
ants until the end of 14 calendar monthsi but within that 

time 



IN THE Forty-NINTH 'Sear of GEORGE III. 5^1 

time was, without any def||ult in the defendants, con- l8op* 
fumed by fire. To this the plaintiff has replied, that the 
veffel failed for St, Domingo, delivered a cargo there after 
the end of feven calendar months, and was not burnt till 
afterwards. To this replication there is a demurrer} and 
the defendants contend that the llipulations in the charter- 
party, which fix the times for paying the freight, make 
the right to the portions of freight payable at thofe times 
depend upon the then fafety of the (hip; and that the 
lofs of the veffel before any one of thofe periods defiroys 
the right, except for fuch freight as was previouily pay¬ 
able. That a lofs, fSr inftance, after the end of fix 
months, but before the end of lo, would have precluded 
the plaintiff from claiming more in the whole than four 
months freight: and that a lofs after lo months, and 
within 14, would have confined the plaintiff to fix months 
freight. It is to be remembered however, that the char¬ 
ter-party ffipulates that the defendants fhould' pay a given 
freight /ler calendar month; and the times fixed for its 
affual payment can only be confidered as poflponing, for 
the defendants’ convenience, the adual payment of a 
fum then due to a future period} not as creating, a con¬ 
tingency whether it (hould ever be paid at all. Each 
month’s freight therefore was earned, and became com¬ 
pletely due, at the end of each monthand it was no¬ 
ising but the adtual payment that was pofipoiictji We 
are therefore of opinion that this plea is alfo bad, and 
that the demurrer to the plaintiff’s replication muff be 
over-ruled. 

The laft queffion arifes upon the laft breach, which ia 
for the allowance of the extra men: of that allowance 
two months was to be added to the firff payment for 
freight, and the refiduo was not to be paid till the Jhip^f 
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di/charge or return from her^rfl: intended voyage, and in 
like manner for any other foreign voyage or voyages. 
The defendants' plea to this breach is, as to the firft two 
months allowance, payment; and as to the refidue, that 
the (liip failed upon a voyage to Su Domingo^ and was 
burnt and loft before her return. The plaintiff has taken 
ilTue upon the payment; and as to the refidue has replied, 
that the fhip arrived at St, Domingo^ and completed that 
voyage. To this there is a demurrer; and the defends 
ants infift that as the fhip never wax difcharged^ and never 
returned, nothing beyond the firft two months allowance 
became payable. But we are of opinion that the de- 
ftru^ion and lofs of the veflel was, within the true intent 
and meaning of diis charter-party, a difcharge of the 
vefiTel from the further profecution of the adventure and 
employment in which Ihe was engaged: and that upon 
that event, the refidue of extra allowance became pay¬ 
able, as if the difcharge had taken place by the aft of 
the defendants themfelves: and that the defendants 
muft be underftood to have difcharged the veftel when 
they could by no poflibility any longer employ her. We 
are therefore of opinion in favour of the plaintiff upon 
each of the feveral points raifed by thefe pleadings. 

Judgment for the PlaintiffI 
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^HIS was a convi£lion upon the ftjt. ^^Geo. 3. r.38. 

r. ?o. in the penalty of loot, (mitigated to locA) making imo 

^ ,r,. , , - iTifli to be wet- 

againft a maltiler at F/ymoutb, for having, on we 27W ^ ted while it i$ 

yiprii 1807, wetted corn, tlicn and there making into u'daysfrom 

malt, in a cert tin llage of operation, while the corn was 

a-floor, after it had been emptied out of the ciftern ufed Thc*^ftat 

for deeping it, before the full end and expiration of 12 days 

from the time when the corn had been fo emptied out ofr ''!<» .jeticr^il- 

ly, ai.d tnjfts 

the cidern j contrary to the form of the datute, &c. (/. 3 ) tiiac the 
Nothing turned on the particular form of the convidlion ; ^le thaiinitbe 
but it appeared from the evidence fet out, that the odence 
mud have been committed between the 20th and the jy*! I;*'° 

27th of jipril 1807. And the only nueftion was, Whe- Am enaasriiat 

• t * » tibis act {hkll 

ther at that period the of the 42 Geo. 3. <•.38./ 30. commence and 

take ctf as 

was in force ? As to which the cafe dood thus: toJimaJtrrs 

By that ‘datute no maltder fliall wet any corn making ^ !i'com"^cncc" 

into malt in any ftage of operation after the fame has 

been emptied out of the cidern ufed for deeping fu»h 

corn until the expiration of 12 days, on pain of forfeit- continue inlorce 
^ V » r till the*5th of 

ing aoo/. By d. 46 Gto. 3. c. 139./! i., after reciting the Ma'ch 1807. 
expediency of repealing fome of the proviCons of the porting 
4zGeo. 3., it is jenaded, that from and after the®l of ftalon,'^^'* 

yiugujl 1806, fo much of the recited a<d asdeferibes the Jaled a9^a^fe'i!eal 

odence above-mentioned in the terms of it dial 1 here- ot the former 

one dtiiirg the 

pealed, except in cafes where any fine (hall have been frr.e limited in 
. . the i 4 «hfLaion, 

then incurred. And byy. 3., from and after the id of aCtci which the ‘ 

Jugujt 1806, no maltfter (hall wet any corn making Into ©pcrltondul-^* 

ing li.'v interval 

between the 25 tb •! JlSercb 1807 and a fubfequent a A reviving and continuing the 
46 Ctf. 3 * 
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malt, in any (tage of operation, after the fame ihall have 
been emptied out of the ciftern, &c, until the expiration 
of 2i() hours (or 9 days), on pain of forfeiting 200/. By 
f. 11 and 13. the general remedies for recovering penal¬ 
ties, &Ci given by former a£ls are referved. And/. 14. 
enadls ** That this at! (ball commence and take elFedi; as 
to all fuch matters and things therein contained, in re- 
itpe£): whereof no fpecial commencemeni; is hereby di- 
re£ted and provided, from and immediately after the ifl 
of Augujl 1866, and (hall remain and continue in force 
until the 25th of March 1807.” The la(t-mentioned 
a£l; was fuflered to expire on the faid 25th 6f March 

1807, and was revived by the (tat. 47 Geo. 3. Jf. 2, 
e. 37, from the palling of the a£l on the 8th of Augu/i 
*1807, and continued until the 2jth of March 1808; 
when, having again expired, it was on the i4ih of April 

1808, by the aft of the 48 Geo. 3. c. 36. further continued 

till the 24th of June 1809. *he interval 

between the 25ih of March 1807, when the temporary 
repealing aft of the 46 Geo. 3. c. 139. expired, and the 
8th of Auguji 1807, when it was revived, viz. on the 
27th of April 1807, that the olTence in queftion againfl: 
the repealed provifion of the ft. 42 Gto. 3. was committed. 
And the information on which the defendant was con- 
vifted was exhibited on, the i6th of July 1807, and the 
Con 4 ^ion itfelf took place on the iith of January i8o8, 
after the 46th of the king had been revived. 


Harris moved to. qualh the conviftton, which had 
been returned into this court by certiorari, on the ground 
that the flat, 46 Geo. 3. having repealed the provilion of 
the ftat. 42 Geo,^, which conllituted the offence of which 
the defendant had been cotivifted, and having fubftituted 

another 
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another proviHon in its place; though this latter were 
only temporary j the prior proviHon did not revive upon 
the expiration of the temporary one: for which he cited 
Warren v. JVtndle (a). And if not, it was admitted that 
it would not be revived during this period by a fubfequent 
continuing law, which had paiTed upon the fuppofition 
that the firfl: was then an exifting law; The rule was 
laid down in Warren v. Windle^ that the prior law would 
not revive after the repealing temporary ftatute was 

I 

fpent, unlefs the intention of the legiflature to that eiFeA 
were exprelTed ; which he faid did not appear in this 
cafe. [He was not, however, at firfl: aware of the 14th 
fefiion of the 46 Geo. 3. which is not in the common 
printed edition of the flatutes. But he afterwards ar* 
gued] That the operation of the 14th claufe was merely 
confined to the fubflituted proviHon in the 3d claufe; 
and that if the hrll claufe did not operate as a perpetual 
repeal it would be nugatory ; ^or tfie third claufe, being 
afErmative (^), was, while it was in force, a temporary 
virtual repeal of the former flatute. And the argument 
e eontra niufl: alTume that the fufpenfion and the repeal of 
an a£t; are the fame thing. 


l8op. 

Tlie KiMfl 
agaiftfi 
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Dampier, contra, relied upon the 14th fcff. of the 
temporary repealing flatute of the 46 Geo. 3., as evincing 
the intention of the legiflature not to repeal the42d of 
the king abfolutely, but only from the i(l of Auguji i.So(5 
to the 25th of March 1807 ; which he faid made an end 
of the queflion. He faid, that he did not differ from the 
principle laid down by the defendant’s counfel, hut only 
on the application of it to this cafe. The objedl of the 
temporary repeal was to give time for making the experi* 


(«) 
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mrnt as to tbe alterstiqn of the period in refpe^l of 
wetting the malt; aod could not have been meanl to 
abollfh every check upon fraud againft this branch of the 
revenue. It was a clear rule, that by the repeal of a 
repealing flatute the original (lacute is revived (^): and it 
mull be the fame thing if the repealing law itfelf provide 
that the repeal (hall be only temporary. And he cited 
the cafe dated in Sir T. Ray. 397. as dronply to the pur- 
pofe. In 1661 the aflembly of Jatnahi made a law for 
^raifing a revenue by a tax on ftrong liquors^ /diich was 
indefinite and. perpetual: afterwards they pafled another 
law granting the like revenue, but to continue for two 
years. The quedion was, whether this latter was a vir* 
tual repeal of the former law ? And it was held by Lord 
C. J. Ncrth and feveral of the Judges aflembicd, upon 
debate, that it did not repeal the perpetual law, but only 
fufpended its power during thofc two years; and when 
the two years expired it as if no fuch zCt had been 
made. 

Harrhy in reply, relied on the fubfequent a£ls reviving 
and continuing the d. 46 G. 3. to Oiew that the legiilature 
did not mean to permit the original datute to revive after 
the 25th of March 1807 ; but it was evident that the a£l 
of the 46 G\ 3. was twice fulFered to expire for a IhorC 
period by an overfight. And he argued that the inference 
of fuch intent was allowable to be drawn from thofe fub- 
fequent (latutes, which had pafled be/ore the convidlioii 
in quedion. That the cafe in Sir 7 *. Ray, was very 
difltinguilhable from the prefent; for there the fecond 
law was merely nugatory, as making the fame provifipn, 
though for a lefs time than the former one, which it did 


(a) 6 Bte. Abr. 37a, Statute Dt 


not 
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not aBTecl to repeal: but here the fecond (latute declared 
the repeal of the firft in genvf'al terms, and fuhllUutcd 

fomething elfe in the place of it, which at firil was meant 

* , * 

to be only temporary. 

Lord Ej.i.fnborough C. J. It is a qurftion of con- 
ftruv'illoD on every a£l profefllng to repeal or in‘crffrc 
with the provifjon of a former law, whether itoperaie as^ 
a total or a partial and temporary repeal. Here the 
qn''tlion is, whether the provlfinn of the Hat. 42 Geo. 3., 
whioh was origimlly pcrpctnal, be entirely repealed hy 
the 46th of the king, or only repealed for a limited time 1 
if the l itter, then the conviiSlion, being after the expira¬ 
tion of the repealing law, which was only to continue in 
force till ih; 251!) of March 180;, w-is proper. The laft 
act recites imletil that certain provifionsof the former one 
fltould he rtpcalcd; but this word is not to be taken in an 
abfolute, if it appear upon the whole to be ufed in a 
Jimlred fenf;. And it does fo appear by the i4rh fe£lion, 
which fpecitles that the act fliall commence on the ift of 
Attp;iiJ} I8o^7, and ihall continue in force until the 25th 
of March 1807. Then bringing forward that claufe and 
incorporating it with the firii, it is the fame as if the a£l 
of the {\(\ Geo. 3. had faid in terms that the proviOon ih 
the 42*1 of the kiog fliould be repealcil from the ift of 
Augujl 1806 until the 25th of March 18C7; which in 
e/Ted: is to fufpend its operation only for a limited time. 
So underftandiiig Ithe legiflature to fpeak upon this occa- 
fion, it is unneceffiry to confivier the interpretation which 
has been put on ether repealing or fufpending laws, under 
dilFerenc circumllances: but the cafe of the Jamaica 
laws is no authofity to impeach this interpretation j as the 
fecond aifl of aiTembly impoGng a certain duty for two 
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1809. years, which had before been impofed permanently, feems 
Kimo ‘ purely nugatory. Then with refpeft to the 

fubfequent a£ls which palTrd after the 46 Geo, 3., and 
which have been relied on, I cannot infer from them what 
the intention of the legiflature was in the 46 Geo, 3., un- 
lefs they had fpoken fuch intent clearly; which they 

have not done. 

« 

Grose J. The quedion turns on the true condruc- 
tion of the 46 Ceo. 3. as to the* intent of the legiflature to 
repeal wholly, or only for a limited time, the proviflon in 
the 42 Geo, 3. The 46 Geo. 3. was evidently a mere pro¬ 
bationary a£l fufpending the proviflon of another a£l; for 
a limited time, in order to fee what effe 61 : the new regula¬ 
tion would have in fuppreiTing frauds agnind the malt 
revenue. For this purpofe, thoui^h it uds at fird general 
words of repeal, it fpecifies precifcly the times when the 
new a£): (hall commence its operation, and how long it 
fhall continue in force, 'rijis thcp fore is a very plain 
and clear declaration of the intention of the legiflature, 
that It did not mi:an wh'iliy to repeal, but only to fufpend 
the operation of tlie former law for th^ time limited : and 
the words of the fubrequent ads mud fpeak a contrary 
intent as plainly and clearly before wc could give it 
efled. 

Le Blanc J. The quedion arifes wholly on the con- 
ftrudion of the 46 Geo. 3., whether it is to operate as a 
total repeal of the 42 Geo. 3. fo as that the former pro- 
vifion could not be brui ght into force again but by a 
didind rt-eiiadment \ or only for the time limited in the 
14th fedion. Now taking the diflTetent claufes t)f the 
46 Geo, 3. together, it appears to have been merely an 

experimental 
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«xperimental a£l: fuperfediog the former proviHon during 
the time Hmited by the 14th fedion: and if that were 
the meaning of the legiflature to be coUeded from the 
whole ad, there is an end of the argument. Then as to 
the fubfequent ads, we mud confider it the fame as if 
the queftion had come to be decided between the 25th of 
March 1807 and the 8th of Auguji in that year, wheti 
the firfl; fubfequent ad was pafled, within which period 
the information was laid before the magiftraie, on which 
he was to decide, and on « hich the convidion was af¬ 
terwards founded. The magihrate could only have col- 
leded the intention of the legiflature from the two ads 
of the 42 and ^6 Geo. * 


SIS 
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Bayley J. The true conftrudion of the flat. 46 Geo. 3. 
taken altogether is, that the flrll claufe (hall operate only 
as a fufpending claufe upon the 42d of the king; for the 
14th claufe fays that “ this act fliall commence and take 
efied’* only from the ift of Augufi 1806 until the 25th 
of March 1807. Then if this a£l mean the whole of the 
ad, there is an end of the queftion. And I confider it 
as relating to the whole ad ; and after the time limited 
by the ad for it to take effed, I conGder the queftion 
the fame, as if that ad were no longer to be found in 
the ftatute book. 


Convidion affirmed. 
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i8op. 


Saturday, 
Feb* XI till 


A Aatute fair 
being lulcl year¬ 
ly on tlH’ (lay 
afr^r oM Mi^ 
ebitlmM, except 
when old M.~ 
thatlmas tails on 
a Satu'-Jay j and 
then the lair 
being held on 
the Alonday ; 
];t.el<! that <1 hir* 
ine from I'uch 

ilf-'p day till O d 

Jilt hifImiJs-Jay 
fcilo V ti. is not 

y "'e.irl. ..nii'i 
umj I 

f-lt!': -i: sn 
be ot)(ai..cd> 


The King aialnfi The Inhabitants of Standon 

MassiiY {a)* 

^ Lie A KNIGIlT was removed by an order of jufticcs 
from High Oftgar to Siandon Mit/fey, in EJi'ex, The 
Sediotis, on appeal} confirmed the order, fubjeft to the 
opinion of this Court on the following cafe. 

Ongar ftatutc fair is held yearly on the day after old 
Michaelmas, except when old Michaelinas day falls upon 
a Saturday, and then, on the following Monday. At 
Ongar fair 1806, held on a Monday, which Was two days 
after old Michaelmas day in that year, the pauper was 
hired to lervc IV. C, ol Standen from tht rdr day 

till the old hiich^rltrws dayJb/lowittg^ the yearly Wi'ges 
of 4/. lOJ. She entered on her f-rvi«e upon rht- Ihurf^ 
day, and continued therein till ihe evr-ning of the follow¬ 
ing old Michaelmas day, when Ihe rerrived her full 
wages. The Seflions found that the ftrvice from the 
time of the hiring to the Thurfday was difpenfed with by 
the mailer. 


Bofanquet and Walford, in fupport of the order of 
-Senions, contended that although the pauper was in fafl 
■ only hired for 364 days, this was a good hiring for a year 
within the llatute. They relied on The King v. Neno- 
Jled{h), in which a hiring from Whitfunday to WhiU 
Junday was held fufFicIent, although the period did not 
comprehend $6^ days: and argued that if a hiring from 

(tf) I was not prefent when this cafe was deckled, but was favoured 
with this report of it from Mr. Bofanquet, 

^i) Burr, S, C. 66g$ 


a move* 
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a moveable fead in one year to the fame moveable feaft 
in the next year were good, a hiring from an annual fair 
to fair, as in this cafe, was equally good. The period in 
the latter cafe could never be lefs than 364 days; but 
from Whitfunday to Whitfunday might be lefs than a yeat 
by feveral weeks. 


. 1809. 

The Kih« 

Thetuhihiuiili 

of 

Stamsom 


Pooley and Knox contra were flopped by the Court, 


. Lord Ellenbokough C. J. There is a clear difline* 
tion between this cafe and that relied upon.* There the 
hiring was from a moveable feafl; to the fame moveable 
feafl in the following year: here it is from two days after 
old Michaelmas day to the old Michaelmas day following. 
The argument that this is a good hiring, becaufe it is 
a hiring from fair day to fair day, is unfi^tported by the 
fa£ls found by the SciTions ; the hiring was neither from 
old Michaettnas day to old Michaelmas day, nor from 
fair day to fair day. The cafes upon this fubje^ have 
gone far enough; and it is necefTary to look back to 
the (latute, which requires a hiring for a year. If we 
allow thefe con(lru£live hirings to go on, we (hall foon 
have it contended that a fervant acquires a fcttlement 
who is hired by the keeper of a boarding-fchool from 
the breaking up at Chrijlmas to the.breaking up at Chriflm 
mas, although lefs than a year fhould in fa^ be com- 
piifed in the period. 

^he other Judges concuninjv. 

Order of SejBEions quafhed. 
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i8e^. 


Fib. ] 3 th. 


KenfmgtoK pi- 
lace hiing; kt.pt 
in a conftanc 
ftateot p'tpara- 
tion to receive 
the king, with 
iiis officers, fer- 
vants, and 
guardii lefiding 
and doing duty 
there at ail 
tini''S, and fome 
ol the ro>al fa¬ 
mily having 

apartments 
there, IS privi- 
Ict'cil as a royal 
paiact. agiiiilk 
the intiuiioii of 
the (h^riff for 
the purpofc of 
txecutini pio- 
cels againft the 
guod-t ol a per- 
ibn uving the 
ufe of certain 
ap<i 'tmciits 
therein. 


Winter againft Miles, Knt. and Another, late 
Sheriflf of Middlesex. 


^JpHIS was an a£lion againfl: rhe (herl^F for a falfe re- 
turn of nulla bona to a writ of fieri facias ifTued at 
the plaintiff’s fuit againfl: the goods of his Royal High- 
nefs the Duke of Sujfex^ refitling at the time in Keiifing^ 
ton palace : and the only queftion was, whether Kenjtng~ 
ton palace were under the circumftances entitled to the 
privilege and protection of a royal palace, fo as to juflify 
the ihtriff in refufing to execute civil procefs there. The 
particular circumftances given in evidence were after¬ 
wards dated by Lord Eller.borough C. J. in giving the 
judgment of the Court; and the whole cafe was left by 
him to the jury at the trial to fay, whether Kenjwgton 
were bona fiile a royal palace ; and they found in the af¬ 
firmative. Upon which the Court was moved in lad 
Trinity term to fet afide the verdifl, and grant a new trial, 
on the ground of its being a venli^l againll law and evi¬ 
dence. And a rule nifi having been granted for the more 
folemn confider.ition of the matter; caufe was fhewn in 
laft Michadmas term by The AttormyGeneral^ Garrovt^ 
and Comyn; and the rule was fupported by Wiltiams 
Ser]*., Marryaty aijd BarnewalL The principal authority 
referred to was Elderton*i cafe, reported in 2 Ld, Ra^m» 
and alfo in 3 8 alk. 91. 284. and 6 Mod. 73. "and 


Holty 590. And there were alfo cited 2 Injl, 548. 
3 Inji. 140—I. 4 InJl. 133. Stat. 4 H. 7. c, 3. 33 H, 
8 . f. 12. i Hawh. P . C. ch. 21. and R(k v. Stubbs, 
3 Term Rep. 735. The Court after the argument di- 

re^ed 
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redied the cafe to ftand over for confideration: an^ 
now 

# 

Lord Ellbnborough C. J. delivered judgment. 

This was an adtion agatnil the late flierifF of MiddJefex 
for a falfe return of nulla bona to a writ of fieri facias^ 
delivered to him by the plaintiff for execution againil the 
goods of his Royal Highnefs the Duke of Bujfex, The 
defence made by the fiieriff was, that the Duke of Bujfex 
had no goods in his bailiwick, except certain articles be¬ 
longing to his R. H. within Kenfmgton palace, where the 
execution coujd not, as the (heriff contended, be lawfully 
executed. And the queftion was, Whether Kenfingion 
palace, as it is called, was, under all the circumffahces of 
its prefent occupation, entitled to the exemptions and 
privileges which are allowed to belong to a palace in 
which the king refides f It will be recolledled that his 
late majefty King George the Second conftantly refided 
there, as feveral of his predeceffors had done before; 
that he died there: that his prefent majefiy, upon his 
acccffion, held his firft council, and performed his firff a£ls 
of (tale and government, as king, there. It clearly, there¬ 
fore, at that period was a royal palace of his prefent ma- 
jefiy, entitled to every exemption whicircan be claimed in 
refpeft of any palace belonging to his majeffy. Being 
then fuch palace, the queftion is, When did it ceafe to 
be fo, and become no longer entitled to its former privi¬ 
leges ? Elderion*s cafe, in 2 Ld. Raym. 981, is the only 
reported cafe to be found, which bears any refemblance 
to the prefent. The queftions which occur in this cafe 
were in fome degree handled and difeuffed, but not de¬ 
cided in that cafe. Three Juftices, Powe/f, Powys, and 
Goti/dt are there ftated to have agreed, " chat the privi- 
7 “ 
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Icgc of the palace {Whitehall) remained, though the 

queen (the cafe occurred in the 2d of Queen Ami^ 
“ were not refidcnt.” Holt C. J., in Lord Raymond*^ 
report of the cafe, fays,; “ If the court be kept there, 
“ though the queen's perfon be not prefent, it is a refi- 
<* denqe: but when the queen, and the whole coutt, 
** and all the olliters, are removed, has it then the privi- 
“ lege of a palace ?’* And in another report of the fame 
cafe, in 3 Halk. 284., Lord Holt is dated to have held, 
that where there was a total abfence, as in the principal 
cafe, where the queen was neither prefent in perfon^ 
•• nor hy her domejlks^ or any of her family ^ the place was 
not privileged.” And indeed if his majefty were, in 
the cafe now before us, neither actually nor virtually pre¬ 
fent at Kenftngton ,• neither in his royal perfon^ nor hy his 
^cerSy dotnejlicsy or any of his fnmllyy acrording to l^ord 
/fo/jt’s language, it would be didicult to fay that fuch a 
place was entitled to the privileges of a royal palace ; and 
much more fo, if the palace were fo occupied by others 
as that his majedy could not immediately return and re- 
fide there in his own perfuri, if he were pleafed to do fo. 
But it appears by the evidence of Mrs. Sueley who lived 
at Kenftngton palace as a fervant to the Duke of Sujfex, 
that ** there were date apartments there, and a throne, 
« &c.: thatthofe apartments were ufed tJy nobody elfe; 
« that they were referved for his majedy, and fome for 
« his officers; that the apartments occupied by the Duke 
<( of &ujfex were the apartments of the lord chamberlain ; 
<* and that his royal highnefs, (who as a member of his 
« majedy's family came dire£lly within the terms of 
« I^rd Holt*i propofilion, in the report in SalkelJ) ufed 
•* the furniture which was furnifhed for the lord charn¬ 
el berlain} that there are fervanta, houfekeeper, &c. of 

8 . ' « his 
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** his majefty regularly there; and a guard in front of 
** the palace; that the palace %vas kept up Jit for his ma^ 
jr/ly*s reception if he (hoold cboofe to vi0t it; that there 
" was a deputy houfekeeper, Mrs. ^ijhtr^ under Mrs. 
** Strode^ the principal houfekeeper; that divine fervice 
“ was performed in the chapel there every SundayJ* 
Another witnefs proved his having feen his majefty'sfer* 
vants giving dire£iions there. It was not queftioned but 
that the gardeners employed there were paid by his ma- 
jelly, and that the produce of the gardens were applied to 
his majefly's ufe. It was indeed proved that feme fami¬ 
lies refided in parts of the palace : but from the evidence 
before dated, the palace was, notwithdanding this, *<kept 
“ fit for his majedy’s reception at any time when he 
“ (liould choofe to come there.** Under thefe circum- 
dances it cannot fairly be faid, that his majedy was not 
there prefent, within the terms ufed by Lord Holtf by his 
** dom^ics^ or any of his family nor that the palace was 

fo occupied as to preclude the poffibility of his majedy'a 
immediate pcrfonal return there at any time. The quef- 
tion of the difcontinuance of any place as a palace of re- 
fidence, which had at any time been fo ufed, by the fo- 
vereign upon the throne, might involve in its difeuflion 
many extremely delicate circumdances. it would not be 
a very feemly matter of inquiry, whether his majedy 
by any and by what manifedadons of his royal will indi¬ 
cated a purpofe of not returning to any particular palace. 
So long, however, as the emblems and enfigns of his 
kingly dignity arc preferved in fuch palaee, and the apart¬ 
ments exclufively appropriated to his ufe, are by his im¬ 
mediate fervants kept ready and in a fit condition to 
receive him at any time; whild others are kept in like 
manner for the ufe of bis officers; and fome are imme¬ 
diately 
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diatelf occupied by his majefty’s Tons; and no fuch ufe 
made of the reft of the palace as to preclude or materially 
interrupt his majefty’s return to it'whenever he might 
choofe fo to do } his majefty we think may be confidered 
as virtually redding there, within the more reftrained 
language of Lord Holt^ as well as within the larger doc¬ 
trine of the three other Judges who fat with him, when 
the only other cafe in any degree refembling the prefent 
came under judicial conflderation. On thefe grounds we 
think the finding of the jury wass warranted under the 
fa£ls of this cafe ; and that a palace thus in all refpe^s 
circumftanced, may be confidered as a place exempt and 
privileged ftom the execution and fervice of the ordinary 
prdcefs of the law, and the defendant of courfe excufed 
in not having levied, within its precinfls, the execution 
in queftion. Had it indeed diftin£lly appeared in evi¬ 
dence, that the Immediate perfonal refidence of his ma¬ 
jefty was, by means of any occupation of the palace in¬ 
compatible therewith, rendered impra£iicable, we might 
have formed a very different conclufion on the fubje£i; 
before us. And whenever a cafe fo circumftanced (hall 
occur, the Court will not feel itfelf bound by any thing 
now laid down from dire^ling a jury, that the exemption 
in queftion ought in fuch a cafe to be difallowed. 

Rule difcharged. 
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Fei. 13 th* 


A copyhold 
having dtTcend- 
cd to a wife as 
heir at law, who 
died before ad> 
mittance, hav¬ 
ing firfl borne 
a child to her 
hufband, whichf 
died an infant, 
the hufband wai 
held entitled to 
hold for his life, 
in the nature of 
a tenant by the 
cuitcfy-of Fug- 
fax J, accoiding 
to the cuffom of 
the manor; 
tlious'h t!te only 
evidcnci ot fuel) 
cuiloni on the 
Rolls was Hires 
inll.inccs 01 
huA>in(ls ad¬ 
mitted as tenants 

by thecurfcfy, according to the cuftom, whrfe refpcftivs wlv s had been admitted during 
thiii lives; the title ofa wik cluiming as heir by dcfccr.c being complete witiiouc admit¬ 
tance by the general law of copyhold, and the title ot a tenant by tlie curtffy being alfo by 
operation ol law. 

And having fuch good title to the pofRlTion as tenant by the curtefy, hispcifcirion of the 
copyhold after his wi'c’s depth will be referred to th.-c, and not to any advertc title ; though 
he were admitted afttr his wife's death to hold to him furfuant to tke ftttfement^ by which tho 
efiate of the wife was limited to the furvivor in fie ; jv> as to let in the title of the heir at 
law of the wife in ejectment brought within ^o ytars aftti the hulba-id’s death. 

And though of the copyhold had been fittl'd many years b<.rore upon a third perfon 
for life ; but no furrrndtr having h.iving bet-n loadc to the trullces iirder the fertlemenr, the 
legal eflate had remained in the heirs of the tenant iail I'eifcd and adiinttcd; and the fleward 
of the manor, appointed by the heir a: Lw and lur liufbanJ, had in his accounts after the 
wife's death (which W3& evidcni'e 01' iiis having «icinc die fame in her lifetime,} for above 20 
years back, debited himfelf with the leceipr of s-pls ot (.to rent foi the hufbiod on account 
of his wife, and the remaining i for fuch o< her perkm claiming under the (cttletnciu ; yeC 
fuch payment to the latter niuft be taken 10 have been made by tlic confenl of the perfon en¬ 
titled at law to the whole; fo as to do away the notion of an adveife pofTcflion by the huf* 
bandofthat i-gd, diAinftfiom his pufrefTiou of ih.e other 2.;dsas tenant h> t!ie curtefy after 
his wife’s death; in anfwertoaclaim by the heir ai of tho wife agdinft the devifee of the 

hufband who fet up an advcife polVclHon fir .above ao years after ilic wife’s death. 

Nor will any ulvafc horn the heir at l.iw living at the time of fuch cuitefy^eflate lie pre- 
lumed during that period; 'nor after his death-from the prefent heir at ]aw,*wlio might be 
called upon in equity to difeover it, ii gi\en; though fuch releafe if proved or prefuined 
Would tor tint copyholder’s claim. 


Doe, on the Demife of Sir William Milner, 
Bart, aiainji Brightwen, 

'^HIS eje£^nient was brought by the leflbr of the plain- 
tiflp, claiming as heir at law, to try the title to copy- 
hold lands called Netherlands^ in the manor of Tolejbury 
in Effect formerly part of the eftate of Sir Thomiff Darcy, 
who left three daughtys, his co-heirelTes, Frances, Maria, 
and Elizabeth. Frances in i6^2 married Sir William 
Dawes, afterwards Archbilhop of Tork, and died in 1705. 
The airchbiOiop died in 1724. Maria married Thomas 
Buttery whom (he furvived, and fold her fharc of the 
premifes in queilion to her filler Elizabeth before 1723* 
Elizabeth married William Pierrepoint, furvived her huf¬ 
band, and died, without ilTue, in 1758. Frances had ilTue 
by the archbiQiop Elizabeth Dadoes, and Sir Darcy Dawes. 
Elizabeth Dawes (through vrhom the le/Tor of the plain- 
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18o^. tiff chimed) martied Sir Wtttiam Milntr (the grandfather 
D« 7 ex"dem. in > 7 *®» died in March 1782. They 

* fon,lf'i//w>tf, who died in 17^.1, leaving the 
liioRTwiitt of jjjg plaintiff his eldeft fon and heir. Sir Darcy 

Duvfes married Sarah Roundel! in 1723) and died in 1732. 
Sarah Lady Daws died in 1773. They left a daughter 
Elizohethtyiho in 1746 married Edvfin LafceUest the late 
Lord Hq§fvmd. She died in IJ64, and her hulband 
Lord Harewood in 1795; having had iffue by her hniband 
a daughter who died fhortly after her birtli. The de¬ 
fendant was the tenant in pofleflion under the prefent 
Lord Harewood, brother of the late Lord, from whom he 
claimed the premifes in ijuellion by devife, he having 
furrendered to the ufe of his will. 

It appeared from the court rolls that Darcy Dawes, 
(fon and heir of Frances Lady Dawes, then late the wife 
of the Rev. Sir William Dawes,) Maria Butler, widow, 
and Elizabeth Pierrepeint, widow, who were the daughters 
and co-heirs of Sir Thomas Darcy, Bart., were admitted 
in ^7x2 to hold to them and their heirs as coparceners. 
Bab no furrender or admiflion appeared to have been 
made on the part of either of thofe three perfons, or any 
one deTcended from either of them (including Mrs. Laf- 
celles) until the admiffion oT the leffor of the plaintiff, 
which was in July 1808, in which admiffion he is Hated 
to claim as heir at law, according to the cuftom of the 
manor, of Elizabeth Lafcelles, theretofore Elizabeth 
Dawes, daughter of Sir Darcey Dawes, Bart, deceafed, 
and alfo as grandfoa and heir of Sir William Milner, 

; Bart, deceafed. ^ 

bn the part of Lord Harewood, who defended tiiia 
eje£tment» was produced the fettlemeot on marriage of 

Sir 
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Sir Darcy Dtmes (the father of Mrs. Laftcllts) with %arah 
Roundell^ dated in 1723, to which the arcbbiOiop his fa¬ 
ther (who bad married Frances one of the daughters and 
three coheiredes of Sir Thomas Darcy). and Elizabeth 
Pierrepoint (another of the coheireiTcs) were ajfo parties. 
From the recitals in that fettlement it appeared that the 
three portions to which Sir Darcy Dawes, (as heir of hi^ 
mother Lady Frances) Maria Butler, and Elizabeth Pierre^ 
point, had been refpciflively admitted in 1712, atcoiteirs 
of Sir Thomas Darcy were thus circurnflanced. In j-3d 
the archbifhop had an intereil for 99 years determinable 
on his life} the inheritance being velted in his Ton Darcy^ 
And in this third an edate for life was limited by the 
lettlem.ent to Sarah RpunJells but the deed recites that 
no furrend..r could be made of fuch third part to the ufes 
of the fettlement by reafon of the then minority of Darcy 
Dawes, he not being fpecincally enabled to make a fur- 
render by the private ail of p^irliament which had beea 
paired to authorize the fettlement during his muiprity. 
Therefore the archbifliop and his fon Darcy covenanted 
with the truftees that Darcy Dawes would when of age 
furrender^his i>3d to the ufes of the fettlement. Np 
fuch furrender however was ever made. As to the other 
2>3ds, the fettlement recited that Elizabeth Fierrepoinp 
had purchafed her lifter Maria Butler^% r-3d, and waR 
^hen in pofteflion of both. Sarah Roundell (Lady Dawes) 
continued in the perception of i-3d of the rents of thiB 
copyhold till her death in 1773. Another inilrpmeijt 
proved was the marriage fettlement in 1746 of the late 
Lord Jiarewood (then Edwin hafcelks) with Ellzadfeih, the 
daughter of Sir Darcy D^ioes, in which it is recited tha( 
.the faid Elizabeth was entitled to certain lands (oom- 
prifing thofc in queftion) partly in pqftcfil^oiij and parti/ 
VpL. X. Qji 


1909. 

Dot ex deip. 
Milnvk, Batr. 

agm^ 



SSd 

* 

• 1809. 

Dob «x dnn» ' 
Mii.nbii» But* 
*gmi^ 

Bbmhtwbn* 


CASBS IN HII.ARY TEIILM 

ei9je£laiit on the death of Elizaheth Pierr£j>omtf add in 
part alfo expe^^ant 011 the deaths of her mother Sarahs 
widow of her father: that the faid Elizahth Davits being 
then under age and incapable of inakirig a fettlement, it 
was covenanted that all her faid property in poiTcflion or 
leverfion (hould be fettled afterwards i and that all the 
property moving from either party flrould be ultimately 
limited on failure of ilTue to the furvivor of Mr. and Mrs. 
Lafcelles^m fee. Thefe trulls and covenants were ac¬ 
cordingly carried into execution by a fubfequent deed of 
the 25th of October 1750, after Mrs. hafctlUs came of 
age, when hmilar trulls were created. Mr. and Mrs; 
Lafcelies levied a fine of the freehold ellates in fettle- 
mentf of Mith, 24 Geo, a., and in 1766 Mr. Lafcelies, 
after the death of his wife, who died in 1764, but during 
the life of her mother Zarah Lady Dawes, who lived till 
1773, was admitted to the copyhold in quellion, by an 
entry which Hated that he claimed to be admitted to all 
the three portions, by virtue of the fetdement upon his 
marriage with Elizabeth Daviess the h?bendum on fuch 
admilEon being to Ednvin Lafcelies, purfuant to the faid 
marriage fetilement. It appeared from the accounts of a 
deceafed Heward of the manor and of the lands in quef>i 
|ion, thatin 1770 he had charged himfelf thus: ** Golden 
Gnggr(the Heward) Dr. to Edwin Lafcelies Efq. and Lady 
Dawes (meaning Sarah Lady J^awes) for rents received of 
C. Richards (the tenant) a year’s rent 42/. to Michaelmas 
1769, two-thirds— Edivin Lafcelies £fq, one-third—>Lady' 
Dawes, of all the receipts.”' 

A queHion then arofe vihether, though there had been 
no furrender to the ufes of the fettlemcnts, the pofieiHoa 
of Edwin Lafcelies, (the late Lord Harewood) gfounded 
upon his admilfion ip 1766, were not at tmy rate an ad- 

I verfis 
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▼erl^ poflelBori to the phiAtiff’s claim, as t0 the 2-3^9, 1809* 

from that period, and as to the other third, froip the death * *" * """ 

df Zarah Lady Dawes in i 773 * rebut which it was Mitwk*, B«rt. 

alleged, on the part of the p]ainti&*, that the late Lord BiiSnlwta. 

Harewood had in him a curtefy ellate by the cuftom, from 

the death of his wife in 1764 to his own death in 1795^ 

which would have been a good defence to any ejediment 

brought by the lelTor of the plaintiff as heh at law, ot 

thofe under whom he claimed. In anfwer to Mtrhich it 

was inhfled on the part of the defendant, that in order to 

confthute a tight to an eilate by curtefy, it was in all 

cafes necefTjry for the wife to have been admitted {a) to 

the copyhold in her lifetime, (which fhe was not in this 

inftance,) and that fuch was the cuftom of this particular 

manor: as to which the evidence flood thus. The Hew- 

ard of the manor proved that tenancy by the curtefy of 

England prevailed by cuflom in this manor; but that in 

all the inflances he had found on the court rolls, frongi 

whence he derived his knowledge, the wife had been pre- 

vioufly admitted | though there was no known diflindlion 

of that fort; nor did he know of a hufband’s enjoying 

without being himfelf admitted after his wife's death. 

And he produced three inflances from the rolls. The 
firfl was that of Samuel Paynef who was admitted in Offom'' 
her i'j66 on the death of his wife, who had herfeJf been 
admitted in December 1751. The fecond was from an 
entry of the 7th of Oiloberiy 66; which recites that Sarah 
the wife of Samuel Clay had been admitted to her and her 
h^irs y and that fhe and her hufbaud had furrendered to 
the ufe of her will: and at this Court it was prefented 
that Sarah had died feUed of the premifes, and Samuel 

(«} See Svtr V. Mwt vju and i A*ii> ija. 

2 Clay 
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1809. Clay inioxmc^ the Court that hi^ wife had ptade no will, 
. and prayed tp be admitted by the curt^/y of England, and 

Do* ex «Jem» ^ ■ 

Milkfm, Bart. oLcorditig to the cufom. The third was an entry of the 

Bbichtwen. 4th ot Septernber 1798* by which it appeared that Sufannah 
Harvey^ having been admitted, had died, and that her 
hufband was admitted tmant by the curiefy and by the cufm 
tom. The fteward alfo faid, that ii did not appear from 
t^ rolls whether or not it were eflential to the claim of a 
tenant by the curtefy that there (hould have been iffue 
born. Upon this part of the Cafe the Ld. Chief Baron con- 
fidered that the previous admiflion pf the wife was not 
neceifary *, the admiflion of the huflsand being, as he con¬ 
ceived, analogous to an admiflion upon a defeent.^ In 
neither cafe does any thing move from the lord, or any 
furrenderor; and the curtefy eftate was permitted to 
obtain by reafon of the inheritable capacity of the child 
when born, and was continued in the perfon of the hufband 
during his life; and the want of admiflion of the mother 
would have been no ohjeiStion to the claim of the child to 
inherit if it had lived. And as to the (leward^s not 
knowing of any diftin£lion of the fort contended for} the 
learned Judge confidered the evidence to be no more than 
this, that he knew of no reputation in the manor to that 
cfie£l: and the fa£l of admiflion of the w:ives in the three 
iiiflances produced, which were the foundation of the 
fteward’s knowledge on the fubjedl, he thought of little 
weight; as in the greater number of inftances it would 
happen that women entitled to copyholds would be ad¬ 
mitted, as they ought and were compellable to be: and 
there was no evidence of any hufband*s claim having been 
reje£fed on the ground of the nop<admiflion of his wife. 
And the mere fatS of the three huibands, in the inflances 
adduced, having been admitted after the. death of their 
4 wires. 
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wives, appeared to the learned Judge not to have fuffi* 1809, 

clently edabliflied that qualifying feftri^iOn to form a part 
. . ^ T / o r Dos ex deni. 

Of the CUttbm. Milne*, Bart. 

Another objeftion was, that the ff lfin of Mrs. LafceUes 
was not fuSiciently proved, inafmuch as the earlieft re¬ 
ceipt of rent proved was in 1770, for a period fubf quenc 
to her death in 1764. But the Ld. Chief Baron thought 
that, as the legal intereft in this eflate defeended upon Mrs. 

Lafcelles upon the death of her father Sir Darcy Dawes in 
1732 as to i-3d, and as to the other 2-3ds, on the death 
of Elizabeth Pierrepoint in 1758, and that the fleward of 
the eflate had been long dead; and that, as there was no 
proof that the rents had been paid to any other perfon; 
fuch payment in 1770 was reafonablc evidence of the re¬ 
ceipt of prior rents by Mr. Lafcelles in the lifetime of his 
wife, and was reafonablo evidence alfo of the perception 
of i-3d part of them by Sarah Lady Dawes. That at 
law the trufls of the fettlement of Sarah Lady Dawes in 
1723, and of that of 174(5, could not be adverted to, as 
they created interefts purely equitable, and nofurrenders 
had been made to the ufes of either of them: and there¬ 
fore the only point for confideration at l.iw was as to the 
courfe of defeent of the three undivided parts of the- 
copyhold. With rcfpedl to the i-3d to which Maria 
Butler was admitted in 1712, and which was purchafed 
of her before 1723 Elizabeth Pierrepoint herfifler; 
and with rerpe£l to the l-^d to which Elizabeth Pierre^ 
point herfelf was -admitted at the fame time} it Teemed 
clear that thofc two portions had defeended upon thei^ 
nephew Sir and from him upon his daugh¬ 

ter Mrs. Lafcelles i and Her hufband Mr. Lafcelles having 
had iflue inheritable by her, the learned Judge thought 
would have entitled hitn to admiffion as tenant by the 

Q^q 3 curtefy. 



m 

180^. 

PoB ex dem. 
Milnxk, Baitt 

agait^ 

9aiCHTwxMt 


GASES IN HIIART TERM 

Ctfrteff) if the obje£lieos made on the part of the defcodr 
ant were not well founded ; and that upon the expiration 
of the hulband’a curiefy eftate bjr his death in 1795 with? 
opt ifliie, the legal eftate defeended upon Sir Willem 
Miinfr as heir of Eliiaheth LafeeUts, 

But it was urged, that the defendant wag at all events 
entitled to a verdid for the remaining third, to which 
Prancef Lady Datvest the common anceftor of all thefe 
parties, was admitted in 1712, and in which Sarah Lady 
Dawesf the wife of Sir Darcy^ had an equitable intereft 
for life under her marriage fettlement, which ter¬ 
minated with her life in 1773} and of which Mu La/' 
celUs had an adverfe poiTeihon commencing upon his ad- 
miflion to the entirety in 1766* But the Ld. Chief Baron 
was of opinion, that as no furrender had been made to 
the ufes of that fettlement, he^ould not at law take no¬ 
tice of the equitable agreement which the parties had 
thought fit to execute by handing oyer to Sarah Lady 
J)awfs the rents and profits of this T-3d during her life. 
That upon the death of Sir l>arcy Dawes in 1732, to 
whom the legal intereft of this third had defeended from 
bis mother, it alfo defeended qn hi| only child Mrs. La/ 
celhSf and that her hulband had alfo bepome entitled to 
a curtefy eftate fn thi^ third^ as well as ip the two other 
thirds. 

It was then contended for the defendant, that a releafc 
from thofe under whom Sir Milnsr claimed ought to 
he prefumed after fo long a time. But the'Ld. Chief Bafpn 
was of opinion, that although bir* hud in fa£^ 

been admitted by the Iprd upon u title purely equitable, 
and if that had been his «n/y title, his ppfieflipn rnuft have 
been confidered aa adverfe j as an equitable title, was tq 
pFpofe no title whatever | yet as it appeared to hiip 
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tiiat the legal title in all the three portions had centered 

» 

in Elizabeth ha/ctlUs Lady Harevmdf a curtefy eltate 
accrued to her hulband in the whole; and that no pre- 
Tumption could take place of his pofTeffing the eftate by 
virtue of a releafe grounded on fome other title. And if 
on the other hand he were to be confidered as having 
been in pofleflion adverfely for above 20 years, he did 
not require the aid of any fuch prefutnption for his 
defence. 

Upon the whole the learned Judge was of opinion, 
that, diftniiTtng the confideration of all equitable interefts 
not grounded on any furrender, fo as to clothe the truf- 
tees with the legal eitate, the legal inheritance of the 
three undivided parts to which Sir Darcy Dawes (in right 
of his mother Frances) Marta Butler and Elizabeth Pierre» 
point were admitted in 1712, centered firft in Elizabeth 
Lafcelles^ (Lady Harewood :) that her hufband became 
tenant by the curtefy according to the cuftom of the 
manor; and that by his death in 1795 the fame became 
yelled in the prefent leffor of the plaintiff as heir at law 
of Lady Harewood. And he was alfo of opinion, that 
peireflion on the part of her hulband for more thisn 
20 years, iit order to bar the iefl*or of the plaintiff, ought 
to have been an adverfe polTefllon only: but that if there 
were in him a good legal title, which would have fur- 
niftied a clear defence to any ejeflment brought againll 
him during his life, no lathes could be imputed to the 
party in whom the fee reAed, for not having proceeded 
before the expiration of 20 years, or at any time before 
the d^th of the tenant by the curtefy. And on this di- 
ye£libd'a paffed for the plaintiff. 

I 
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Dotexdem. 
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tA^ZS IN HllARt' TEilM 

1^09. A sew trial was moved for in Ufi Michaelmas term, iif 

Do* t« dem. opinion of the Court upon thcfc fcvt »al 

points, againit which Shepherd Serj*., Garrenv, Lawes, 
9ai«xTi»cfr. and Pitcairn^ Ihewed caufe in this term j and The Jttor^ 
tiey-Generalf Marryat, and Gurney were heard in fupport 
of the rule, in the abfence of Lord Ellenborough who was 
inctifpoi^d. The Court took tinne to confider of ibeir 
judgment, which vtas now delivered by 

Grose J. This was an ejeflment for certain copy- 
hold premilcs in E/px^ which was tried before the Lord 
Chief Baron at the lall alTizes at CMlmsford^ in which a 
ierdi^t was f« Und generally for the plaiiitifF. A rule was 
obtained in Michaelmas term laft on behalf of the defend¬ 
ant, to fliew baufe why there (hould not be a new trial. 
The matter came on to be argued on the fecond day of 
this term, in the abfcnce of my Lord Chief Jufticc. By 
the report it appeared that the leiTor of the piaintilF 
t:laimed as heir at lau' of Mrs. LafcelleSt who was heir at 
law of Sir Darcy Datves^ Maria Butler, and Elizabeth 
Pierrepont, who had been admitted to thefe premifes in 
l7i2,to hold to them and their heirs, and which premifes, 
t^n their deaths, dtfcendCd to Mr?. Lafcelles as^their heir at 
law. But no admilTion to the premifes in quellion ap¬ 
peared on the court roHs from the time of the admilTion 
of Sir Darcy Davjes, Maria Butler ^ and Elizabeth Pierre^ 
pent, in 1712, down to’thc year 1766, when Mr. Lafcelles 
was admitted to the premifes, to hold to him and his 
Ketrs; and afterwards, it) 1807 or i8c8, the leflbr of the 
jpIaintifF was adrhitted to the fame premifes. Mrs. Laf 
vcllei died in 1764, leaving her hulhand Eduuin Lafcelles, 
aftCTtl^ards Lord Harewcod, her furviving, and having had 

UTue 
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iiTue by him a daughter* who had died within a year after 1809* 
her birtht Lord HarewMdlivtd till i^95» ——• 

On the part of the defendant* who claimed under the mxlmbu, Barn 
prefcnt Lordit was contended* i ft, that here BKio?TtrEW» 
had been an adverfe polTelfion from the death of Mrs* 

Lafcelles in 1764* Upwards of 40 years. To this it was 
anfwered, that by the cuftom of the manor the hufband 
was entitled to hold the copyhold tenements of his wife* 
after her death, for his life, in the nature of tenant by the 
curtefy ; and that Lord Harewood having furvived his wife* 
and lived till 1795* there was no poflcflion adverfe to the 
title of the leflbr of the plaintiff till after that time ; in- 
afniuch as the heir at law of Mrs. JLafctlles could not re¬ 
cover the poflelTion of the premifes while her hufband's 
eftate by the curtefy exifted. And to prove the cuftom 
of the manor as to the right of the hufband, in the nature 
of tenant by the curtefy, three entries were read from the 
court rolls : the flrft, an admiflion of Samuel Payne in 
October 1766, on the death of his wife, who had been 
herfelf admitted in December 1751. The fecond, 
of the 7th of OPober 1766, which recited that Sarah the 
wife of Samuel Clay had been adnaitted to her and her 
heirs, and that ihe and her hufband had furrendered to 
the ufe of her will: and it w'as prefented that Sarah had 
died feifed of the premifes ; and Samuel Clay informed the 
Court chat his wife had made no will, and prayed to be 
admitted by thp curtefy of England and according to the 
cuftom. The third, of the 4th of September 1798, by 
which it appeared that Sufannah Harvey, having been ad¬ 
mitted, had died} and that her huiband was admitted 
tenant by the curtefy and by the cuftom. To this evi¬ 
dence of the cuftom it was objefled on the part of the . 
defendant, that it appeared from the three entries above. 

ftated* 
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1809. ftated, that the wife had been previoufly admitted ; and 
as there was no evidence of the cuftom but thefe entricu 

Uoi ex dein. 

Mts-KBUt Bart, on the rollS) there did not appear any cuilom for the huf- 
BcieHTwiir. hand to enjoy as tenant by the curtefy, except where the 
wife had been in her lifetime admitted ; which was not 
the cafe herci as Mrs. Lafcelles had never been admitted, 
and therefore her hulband could not bring himfelf within 
the euftom. But we think on this point, that the ad- 
Eiiflion of the wife is not a ncctiTjry ingredient by the 
Cuflom to entitle the hufband to hold for hi.> life, in cafes 
where the title of the wife is complete without admidion 
by the general law of copyholds; as is the cafe where her 
title is as heir; in which cafe any perfon may derive title 
through her by operation of law, without admittance; 
and the title of the hufband is by operation of law. In 
the prefent cafe Mrs. Lafcelles'^ title was as heir to the 
three coparceners: her title was complete, without ad- 
million, to all purpofes, except as againlt the lord, with 
refpefl to his right to his fine: and therefore we 
think that the entries given in evidence were fufficient to 
fupport the cuftom'of tenancy by the curtefy, without the 
qualification of admittance of the wife, inafmuch as her 
title was fuch as not to require admittance to perfect it. 

The plaintiff then proved in evidence the accounts of 
a former lleward of this ellate in 1770, now deceafed, 
in which he charges himfelf thus; Golden Griggs (the 
** lleward) Dr. to Edwin Lafcelles £fq. and Lady Dafves^ 
** for rents reeeived of C. Ekhardfon (the tenant) a year’s 
rent 42/. to Michaelmas 1769,—Two-thirds, Edwin 
** Lafcelles Efq.—>one-third. Lady Dawes** This Lady 
Dawes was the mother of Mrs. Lafcelles ; to which Lady 
Dawes a life ellate had been limited on her marriage m 
one third part of the premifes in queftion $ but, for want 
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of a furrender, the limitations of that fettlement, as tO 1339. 
the copyhold part, were not valid at law. And on this do» « drnj. 
evidence it was contended for the defendant, that al- Bin. 

agatnfi 

though it afforded fair ground for the jury to find Mrs. Brighuvik, 

J 4 afcelles in her lifetime, and afterwards Mr. Lafcellest in 

poffcfllion of two*thirds of the premifes till his death, 

by receipt of two-thirds of the rents and profits j yet it 

(hewed them out of poffeffion of the remaining one-third, 

of which Lady Daws was in poffefiion, which pofiedion 

was adverfe to the Icffor of the plaintiff. And that at 

all events therefore the defendant is entitled to a verdi£l 

in his favour as to this one third. But on this point we 

think that no di{lin(Stion can be made betw'een the 2-3ds, 

and the t 3d ; for the payment of the i-3d of the rents, 

being made to Lady Dawes under her equitable title by 

the fteward of the whole e(late, muff be confidered as a 

payment made to her by the order and with the confent 

of the perfon entitled at law to the whole, in con(idera> 

tion of the equitable claim, that is, by Mrs. Lafielles in 

her lifetime, and Mr. Lafcelles after her death; and 

amounts to the fame thing as if they had received the 

whole rent, and afterwards paid i'3d to another perfon 

to whom they h?d by an irjftrumcnf not valid iu law 

agreed to pay it. 

The third objeeffion made by the defendant to the 
the plaintiff's title to recover, is that here was ground to 
prefume a releafe from Sir JVm, Milner^ or feme per¬ 
fon under whom he claimed: and it was corre<Slly 
(fated at the bar that although copyhold premifes can 
only pafs by furrender, and not by releafe, yet that a 
releafe given by a perfon claiming title to a perfon in 
adual poffefiaon will extinguifh fuch releafor's title or . 
claim: and that in this cafe Mr. LafielUs having been 
l^9^11y admitted tenant on the court rolls in 1766, and 

in 
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Doe tx dem. 

JWlLNER, ('3rt« 
againfi 

fiRICHTWEH. 


in poff'-nion of the eftate, was capable of taking a relsafc 
from the leflbr of the piaintiiF, Sir H^m. Adilner, or from 
his grandfather, who furvived his father and died in 
1782. On this point, however, we do not fee fufiich nt 
ground for prefuming fuch releafe: for Sir Wm. Milner^ 
the grandfather, died during the continuance of the edate 
by curtefyof the late Lord Hamvoody during which time 
the grandfather, Sir Milner^ could not have fct up 
any claim to the pofieiTion of this eftatv.: and from the 
death of the late Lord Haretuood to the prefcni ♦ime the 
title has been in the prcfcnt lefTor of the pl.iintifF, from 
whom a releafe fltall not be prefumed, cfpecially when 
he might, by proceedings in equity, be called on to dif- 
cover whether fuch releafe were ever executed by him. 
We therefore think that the vcrdi£l in favour of the 
plaintiff for the wliole is right, and that the rule for the 
new trial fhould be difeharged. 
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rPvINCIPAL MATTERS. 


ABATEMENT. 

NR ir.'iiftfd for a mirdcmcano- 
m.iy plead in abiCement ft miJ- 
roifipr oi’bis f.irT.airc, ylaL'pcar fcr 
ShakeJpearL ; which lhall :u’t be taken 
for idem ranan': an ' (he plea, con¬ 
cluding' wit'i prit\uig judgmint of ihe 
Jaid indiHmtnl, ana that he may not 
be compelled to nnlojer the fame, is 
good. The King v. hhtikijpeaye, T. 
48 G. 83 

. In abatement the Court will give no 
ocher than the proper judgment 
prayed for by the party; but in the 
cafe of pk- 'S in bar, the Court wnl 
give that which appears to them to 
be the proper judgment upon the 
whole record, whether regularly 
prayed for or not. ih, 

. A plea of ancient demefne was per. 
inittcd to be filed de bene efle within 
the four (irft d.iys, pending a rul* 
mil for permiflioii to allow the pIi'A 
fo filed. Doe dem* Morton v. R^e, 
//. 49 G 3. 523 

account stated. 

Sett Afisuursir, 2. 


ACTION ON THE CASE. 

Pleading, 14* 

ADMIRALTT, 

See Assumpsit, 4. 

The Vice* Admiralty Courts abroad 
have no authority, upon the mere 
petition of the captain of a Ihip 
bound on a foreign voyage, to de* 
cree the fale of fuch (hip, reported 
upon furvey not to be fea-worthy, 
or repairable fo as to carry the cargo 
to its place of dellination, but at an 
expence exceeding the value of the 
fliip when repaired. Nor does it 
appear that the mafler has any ori* 
ginal authority to Jell the fliip under 
luch circumilances, and to put an 
end to the adventure by fuch difere* 
tionary a£l of his own, when he 
might in fad have repaired the (hip 
and continued the voyage. But fup. 
pofinghe has fuch autboiityexercifed 
buni fide in a cafe of nccefllty, (till 
the vefTL'i, fubfifting as fuen, and ca* 
piblc of being ufed for the purpofes 
of navigation, and fo ufed in fad 
after tome repairs on the fpot, can 
only be conveyed by the captain in 

the 




5$! ADMINIS’IRATOR. &c. 

the form prefcribed by the regifter 
a6^!): and the requilites of thofc ails 
not having been complied y.\irh» the 
faie in queilion was held to transfer 
i»o property to the vendee. Reid 
V, Darhj, T* 48 G. 3. 143 

ADMINISTRATOR AND EXE¬ 
CUTOR. 

X. AdminiHrators declaring in trover on 
a poircHion of the goods by their in* 
tctlate* and a converfton in their own 
time« and being nonfuited, are liable 
to colls; for the fail of their pof- 
fefiion is immateiial: and they may 
fue in their own right. Holhs v. 
Smithy M. 49 3* 29s 

i, A count in covenant) charging 
the defe^idants as executors for 
breaches of covenant by their teila- 
tor as !e({ee» who bad covenanted 
for himfelf) his executors, and 
aligns, may be joined with another 
count, charging them that after the 
teftator’s death, and their proving 
the will, and during the term, the 
deniifcd premifes came by aUign* 
ment to one V. ji., d|iainll whom 
breaches were alleged; and con¬ 
cluding that fo neither the teflstor, 
nor the defendants after his death, 
nor V. fince the aifignment to 
him, bad kept the faid covenant, bat 
had broken the fame. And plene 
adminidraverunt may be pleaded to 
both counts* Wiljin v. M. 

49 9 ’ 3 * 3*3 ! 

3. it IS not enough for the executor of 

an executor, fued for breach of cove¬ 
nant made by the original teilator, 
to plead plene adminiftravic of all 
the goods and chattels of the ori¬ 
ginal teilator at the time of his death 
come to the hands of the defendant, 
&c. without aifo pleading plene ad- j 
miniftravit by the firft executor ; or 
at leaft that be, the fecond executor, 
had no alfets of the firfl; lb as to 
fhew that ho had no fund out of 
which any devadavii by the firlt ex- 


APPEAL. 

ecutor could be made good. ffW/t 
V. M, 49 Cr. 3. 315 

A FFI DA VIT w hM to hull. 

An affidavit to held to bail, dating that 
the defendant was iiitiebted to the 
plaintids fo muvh for intered money, 
under and by virtue of an agreement, 
is not fulHcient. Brook v. Trijt, M. 
49 G. 3. 358 

ANCIENT DEMESNE, 

See Abatlmsnt, 3. 

ANNUITY. 

The grantor of an annuity and his 
fureties having given their joint and 
feveral bond, whereby th<.y bound 
themfelves, their heirs, executors, 
and admisiidrators, to fecure the an¬ 
nuity; a memorandum dating ge¬ 
nerally that tljcy became bound to the 
grantee, &c. though it may be goed, 
without dating that they became 
jointly and Jeierallj bound, as not 
being inconfident with the extent of 
their obligation; yetis bad, fur the 
omidion of dating the extent of the 
! fecurity in rel'pcft to tlieir heirt ; 

I thefe not being bound as perfonal 
reprefentatives are, without being 
named. Horwood v. Underhill, T. 
48 G. 3. jaj 

APPEAL. 

Though an appeal againd an order of 
removal has been entered and ad¬ 
journed once by virtue of the flat. 

9 G. I. 7. /. S.; and though the 
judices in feilions hare a difcreticn- 
ary power to determine whether 
r.-sfonable notice has been given of 
the appellant's intention to proceed 
on the trial of fuch adjourned ap¬ 
peal ; yet if they difmifs the appeal 
at fuch adjourned fellionr, without 
hearing it, on the ground that they 
have no authority to try it for want 
of a fufficient length of notice to the 

refpon* 
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refpondents, according to a new role 
of practice promulgated two (effions 
before, but then firft aCted upon, 
and which was not known to the 
appellant’s attorney, who had given 
the former afual notice; this Court 
will grant a mandamus to the fef- 
iions to enter continuances and hear 
the appeal. Tie King v. The JuJ* 
ttces ofWiltfiite^ M. 49 G. 3. 404 

ARREST OF JUDGMENT. 

^rePLEADiMG, I4. 

ASSUMPSIT. 

1. A wagering contract for 50 guineas, 

that the plaintiff would not iliarry 
within fix years, is prima facie in re~ 
firaint of marriage, and therefore 
void; no circumdances appearing to 
iltew that fuch reftraint was prudent 
and proper in the particular inftance. 
Hartley v. Rictt 48 G. 3. 22 

2. A culleClur or renter of turnpike 

tolls, though illegally appointed, 
without tne iorms preferibed by the 
aCl of parliament, may fli!l recover, 
upon a count for an account dated, 
the amount of the tolls for which he 
had credited the defendant pafling 
through the gate ; no objeCfion be¬ 
ing niado to the plaintiff’s title by 
the trulfces or creditors of the tora- 
pike. And the plaintiff having lent 
to the defendant an account of the 
tolls due, who not tong after fent 5/. 
inclofed in a letter to the plaintiff, in 
which he Rated that (he fhould have 
the remainder next weak, is evidence 
of fuch an account Rated, and a re¬ 
cognition of the inteflate’s title to 
be accounted with for the toils. 
Pracork v. Harrist T. 48 G. 3. 104 

3. The authority of one partner to 
bind another, by figning bills of ex¬ 
change and promifTory notes in their 
joint names, is only an implied au¬ 
thority, and may be rebutted by ex- 
prefs previous notice to the party 
Hking fuch fecurity from one of 


them, that the other would nos be 
liable for it. And this, though it 
were reprefented to the bolder by 
the partner figning fuch fecurity, 
that the money advanced on it was 
raifed for the purpofe of being ap¬ 
plied to the payment of partnerfltip 
debts; and though the greater part 
of it were in faCl fo applied. Nor 
can he recover againft the other 
partartr the amount of the fum fo ap¬ 
plied to the payment of the partner- 
fhip debts againil fuch notice. Lord 
Viftoup.t GaUnuay v, Mathenju and 
Anothert df. 49 G. 3. 2(54 

4. Where in a charter-party freight 
was to be paid at fo much per ton, 
on a right and true delivery of the 
bomenuara-bound cargo, from Hondu¬ 
ras Bay to London ; and the fhip and 
cargo, after capture and re-capture, 
having been wrecked at St. Kitts, 
into which they were carried by the 
re. captors, a fale of the cargo was 
direded by the vice-admiraliy court 
there, on the application of the 
mailer ading bonii fide for the be¬ 
nefit of all concerned, but without 
orders from 'any ; and the proceeds 
of the fale were remitted to the fhip 
owners. Held that the freighter 
might recover fuch proceeds in af- 
fumpfit for money had and received, 
without allowing freight pro rata 
itineris. For fuch form of adion tor 
the proceeds of an illegal fale of 
goods is only a waver of any claim 
for damages for the tortious ad; 
taking the adual proceeds of the 
fale as the value of tlie goods, (fub- 
jed to the legal confequences of 
confidering the demand as a debt; 
which admits of a fet-ofF, &c.) but 
does not recognize the right of the 
vendor fo to convei t the goods. And 
here the ad of converfiun, (for fuch 
it muft be taken to be) being made 
by the mailer, who is the general 
agent of the fhip-owners; (and not, 
as in Baillie v. Medsgliesni, by the aft 
of a court of cotnpctcat jurifdidi. n,) 

was 
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baKkrupt. 


ivas unlawfult and difcharged tlie 
claim of the ihip-owncrs for freight 
pro ratd icineris. Hunter v. Prin- 
Jep» M, 37S 

5. But the plaintiff could not recover 
again ft the (hip'Otvners^ upon fpecial 
counts framed upon the bills of 
lading figned by the mafterj as well 
becaufe they contained exceptions 
of the very perils by which the lofs 
happened; as bccaufe the defend¬ 
ants^ having eaprefsly contraded 
with the plaintiff under feal, could 
not be charged in refped of the 
lame fubjedl matter by a contracl 
not under feal, and figned by their 
mafter only, and not by thcmfelves* 

ibid. 

.6. Under an agreement in the nature 
of a charter-party, whereby the ] 
plaintiff let his ftiip to freight to the 
defendants on a voyage from Siitelds 
to Lijhon, with convoy; the freight 
io he paid cn right delt^very of the 
cargo-, the Ihip having failed from 
Shields with her cargo, and joined 
convoy at Porlfmouth ; and after 
being detained near a month off 
JLymington, her failing orders being 
recalled by the convoy, in confe- 
quence of the occupation of Portugal 
by the enemy; and the defendants 
have refufed to accept the cargo at 
Portfinoutht to which the ftiip rc- 
Viirned, it was unloaded by the plains 
tiff, after notice to the defendant, 
and then was fold by confenc of both 
parties without prejudice: held that 
the plaintiff could not recover 
freight pro rat^ or demurrage. 
Lfiddard v. Lopes, AT. 49 (?. 3. 

7, The mailer and the freighter of a 
vcifel of 4C0 tons having mutu.tlly 
agreed in writing, that the (hip, 
being fitted for the voyage, fliould 
proceed to St. Peterjburgh, and there 
load from the freighters’ fa£lor a 
complete cargo of hemp and iron, 
and proceed therewith to London, 
and deliver the fame, on being 
.paid freight, &c.: held that the 


maftrr, after taking in at St. P. 
about half a cargo, having failed 
away upon a general rumour of a 
hoftile embargo being laid on Eritijh 
Ihips by t^eRuJfan government, was 
liable in damages to the freighter 
for the fliort delivery of rhe cargo; 
though the jury found that he a^ed 
bona fide, and under a reai'onable 
and well-grounded app'Vehenfiori at 
the time; and a hoftile embargo 
and feizure was in fa^ laid on fix 
weeks afterwards. Atkiufon v. Rn- 
<hic, H. 49 G'. 3. 530 

ATTACHMENT, 
iSer InsolvlNT Debtor, r. 

BAIL IN ERROR. 

Bail in error is not neceflary upon the 
flat. 3 'Jac. 1. c. a. in debt on bond 
conditioned for the payment of mo¬ 
ney, end alfo for perforating cavent-::is 
in a mortgage deed. Butler v, Brujh- 
feld, M. 49 G. 3. 4c 7 

BAIL-BOND. 

Where the principal fur rendered to the 
I gaoler at the county gaol, in dif- 
I charge of his bail to the fheriff, be- 
! fore 12 o’clock on the firll day of 
I term, being the returr-day of the 
writ, and the undcr-fherift’ fignified 
his affent to the furrender by return 
of poll the next day, at the diftance 
of 17 miles; held fijulcient to dif- 
charge the bail-bond, of which the 
plaintiff had taken an aftignment af- ‘ 
terwards, with notice of fuch fur- 
render. Plimpton V. Henuell, T. 
48 G. 3. lOQ 

BANKRUPT. 

j. A new allignee of a bankrupt may 
fue in debt upon a judgment ncu- 
vered by a former affignee, difplaced 
by the Lord Chancellor; which 
judgment was ** for damages fuf- 
tained, for injuries committed as 

wcU 



BANKRUPT. 


BILLS OF LADING. 66i 


Well by the defendant agaioft the 
bankrupt before his bankruptcy,- as 
alfo againII the affigree, as /uch, 
after the bankruptcy.** For fuch 
recovery will be prefumed to have 
been <or injuries done to the bank 
rupi*? cUate and efFefIs. And the | 
plaintiff may declare in a general 
ferni, at having been dul^' conftituted 
and appointed affifnee, &c. De 
Coffon V, P'aughap.y tT. 48 Cr. 6! 
i. A coven me in a charier-party of 
affreightment, to pay freight to the 
owner for the hire of the velT I, is not 
transferred to the vendee bv a bill of 
fale of the (hip made during the 
voya^-e; and fuch owner afterwards 
becoming bankrupt, his affignecs, 
and not the vendee of tlie fli’p, have 
the legal right to receive th- freight 
and demurrage due from tnefrej- ni- 
cr upon the charter party. Sblidt 
V. Bonsjies, M. 4 ^ G. 3 . 27y 

3. Two of three pnr ners affefling, 
hut without authuiity, tu bind the 
firm by deed, afiigned a debt due n 
them from a correfpondent 3bri'..tJ, 
without his privity, 10 a creditor :i: 
home, and afterwards by direi'fion 
of fuch correfpondent drew a btll of 
exchange in the name of the fiim 
upon bis agent here, which was ac* 
cepted, payable to their own order 
for the amount of the debt; and 
then the two partners, having in the 
mean time committed a£fs of bank> 
ruptcy, indorfed fuch bill to the 
creditor of tha firm in part (atisfac¬ 
tion of his debt ; and afcerwar<Js 
feparate commifliona were fued out 
sgainfl the two partners, who were 
declared bankrupts, and their effeds 
afiigned ; the other partner being a'i 
the time abroad. Held, III, Th t 
by fuch indorfement of the bill by 
the two, after a£ts of bankruptcy 
committed by them, though before 
the cotnmiflions iCued, nothing pafl- 
ed to the creditor; for the bankrupt 
partners had by relation ceafed at 
Voji. X. 


the time of fuch indorfement tolisve 
any control over the join' flock as 
partners, and therefire could not 
bind . ither the property of their af- 
fignees or cf their fo!v#*nT partner. 
2 ity, Trtit the folveni partner might 
join with the afCgnces of tlie other 
two in maintaining an aiftion tor 
money had and received, to re'eover 
ba k from th** creditor the nmounc 
tf the bill recciied by him from the 
acceptor.. 3dly, That fuch cr-ditor 
could no: fet olF a greater demand 
which he had upon the joint firm, 
though reprefr-nted by the diff r-nt 
p'ainiiff-. Themafon. joinM 
fi/pgip and Others, AJigtn'ts <if L/;* 
derhili and Cue/if Frere, ih 

49 G.3. 418 

BEECH. 

^<^rTl.MS£K, I. ' 

BILLS OF^ EXCHANGE ano 
FROM lSoOiW NOTES, 

iSre Partxi r, i. 

\ promlffory note fir loo/. payable to 
plaintiff or oroer and urigtiully cx- 
prtfiV-l to btt/or i a u> rtcetved, ge¬ 
nerally, beicg a ttreo -lie ne^t day, 
upon the fuggellion of one of (he 
parties, by the adii-cion of t.he words 
for the good-will of the leafe and trade 
of Mr. K. dicrtfed, require.^ a new 
Ramp ; fuch words being material, 
and not having been originally in¬ 
tended to be inferted, and omitted 
by millakc. Kniil v. WiUiamt, H, 
49 G. 3. 4SI 

BILLS OF LADING. 

Where in a charter-party freight waf 
to be paid at fo much p^r ton, om 
a ri^ht and true dthnery of the homc'^ 
•ward hound cargo, fiom Honduras 
Bay to London i and the thip and 
cargo, after capture and recapture, 
K r having 
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having been wrecked at St. 
into which they were carried by the 
TccAprorj, a fale of the cargo was 
dirtfted by the Vice-Admiralty 
Coart there, on the application of 
the matter atiing bona fide for the 
benefit of all concerned^ but without 
orders Irom any; and the proceeds 
of the Talc «ere remitted to the (hip 
owners. Hf'Id that the freighter 
might recover fucii proceeds in a!- 
fumpfit for money bad and received, 
without allowing freight pro raiil 
icineris. But he could not recover 
againft (he (hip owners, upon (pt- 
cial coun.s fiaintd upon the bills of 
Jading figned by the matter; as 
well becaufe they contained excep- 
ti(<ns of the very peiils by which tnc 
lofs happened ; as becaufe the de 
iVnciants, having exprefsly contrail- 
cd with the pUint rf under feal, could 
rot be charged in refpe^ of the 
tame fubjeit-matter by. a contrail 
DOC under feal, and figncd by. their 
matter only, and cot by themfclvcs. 
Huntir V. Frintept M, 49 G, 3. 378 

BOND, • 

Annux rr, 1. 

1. The laches of obligees in a boi.d, 
(conditioned for the principal obligor 
to account (or and pay over from 
time to time ail fuch tolU as he fhould 
colleil for the othirees,} in not pro¬ 
pel ly examining his accoiints (or 8 
or 9 yearsf,and not c.iliing upon the 
principal for payment fo foonas they 
might have done fur fums in arrear 
cr unaccounted for, is not an ettup- 
pel at law in an aflion againtt the 
I'ureiies. The Trent Navigatitn Com- 
fany v. Uarltyy T, 48 G. 3, 34 

. The Prince of having granted 
an annuity for his own life, payable 
by the treafurer of his privy purfe, 
which annuity was attigned by the 
grautee to another, with the Prince’s 


aiTent; and a furety having given 
bond to the aflignee of the annuity, 
coiiditioned to pav it, if the Prince, 
or the treafurer of his privy purfe, 
or any other perfon for the Prince, 
did not pay it at the refpedive quar¬ 
ter-days^ held chat the furety was 
bound at all events at law by the 
terms of the obligation to pay it, if 
the Prince, &i. did not at the lli- 
pulated times of payment; whether 
or not the grantee or aflignee of the 
annuity had the right or means of 
compeiling pa> merit againll thx- prii - 
cipal or lus fond-, ‘'v rcafon of any 
defdult of fuch grai.ue or a/hgnee 
in not prefenting a particular of his 
demand to the Prince’s tre«furer, as 
requited in all cafes ftiihin the Itat. 
3^ G. 3. 7, on pain of being 

fcreclofed of lath demand ; what¬ 
ever equitable claim might bt feurd- 
c'd by the tun-ty on luch rtegledf. 
O'Keuy V. Spuihts, M. 49 C. j. y-g 

BOOKS, 

See Evi n lkce, i, 2. 

BUILDING ACT. 

Where notice of pulling down ard re.- 
building a partj-.v.'ill wai given un¬ 
der the building .id 14 G, ^3. c. yj-., 
and rhe tenant of the adjoining houfe, 
who was utider covenant to repair, 
finding it necefTiry, in coDfcqucncc, 
to (hore up his houfe, and to pull 
down and replace the wainftot and 
partitions of it, inttead of leaving 
fuch expences to be ii curred and 
paid by the owner of the houfe giv« 
ing notice, in the manner preferibed 
by the adl, and afterwards paying 
the fame to him upon demand, em- 
ployca workmen of his own to do 
chofe necelTary works, and paid them 
for the fame: held that he could 
not recover over againtt his landlord 
fuch expences incurred by bis own 

gtders. 



CHARTER-PARTY. 


ijrdert, and paid for by him in the 
fiill inllance; all the po-vers and 
authorities given by the SA in refpedl 
of any wotks lo be done, being given 
to the OATicr of the houCe intended 
Co be pu'Icd coATii and rebudr, and 
the landlord of the adjoining houfe 
being only liable by the a<Sl to reim- 
burfe his tenant money paid bv him 
to the otherG^vner forfuch works as 
ate autiiorizc'd to be done bv fach 
other owner in refpeA of fuch ad- 
joining houfe. Ribinjou v. 
i ' 4Ji (/» 3. 227 

CARGO, 

See Shi p, 3, 4. 

CARRIAGES, 

See Tor sPiifE, x. 

CAsr. EXPLAINED, 

T. M.l.'on V C'.'OjI.J 21 

CHARITABLE USES, 

SiL MoRTMAIiN, I. 

CHARTER-PARTY, 

See Assumpsit, 4, 5, 6 . 

, 'Fbe claufcs in the Eajl India Com¬ 
pany’s charter-parties, whereby tlie 
Company agree to allow zou/. per 
month for provifions while tr.c fliic 
remains in India or CbmOf to he 
computed from her delivery of the 
Ctnipany’s difpatchcs (if any) at 
the fhip's '* JirJi eonjigntdport^ until 
fhe ihould be difpatched from her 
laft port in India or China to return 
to turopSt' is to be underllood of 
her taji eonfigned port \ and will net 
include the time which elapfed after 
her departure from Canton (which 
was her lalbcunfigned port-accord¬ 
ing to her failing inltrudions,) ou 


her return to Europe^ from which 
courfe fits was driven by ftrefs of 
weather, and forced to 'lui into Bok^ 
Lay for repairs, before fiij was agaiti 
difpatched for Europe. But after 
the fhip was ready to f<tll again from 
Bomhayt the Company having de¬ 
tained her two months longer for 
convoy befo'Ctbey agaip difpatched 
her for EutrOe^ they paid the 200/. 
a-tnon'h for chat per'od. And thf; 
14/. covenanted to be paid by the 
Company to the fliip owner in 
land for each paflengcr ordered on 
board the ihip in India by thi; Coai- 
pany^s agents, is payable, norwita • 
lUnding the Lfs of tne (h'p b-foic 
her .1'rival in the hlcjat 

V. I he Eaji India Comp^iny, ll. 

49 -y _ 46!!i 

. A covenant in a c!iarter-pa»ty t'L* 
affreightn’enr, that the owner lhalt 
at his cxpesce Jerth-jAtk mrdee ili; 
(hip tight and Ibone, ire. fora vov- 
agefor twjve month',, A:c, and keep 
her fo, is not a coniijitoo pfccedeuc 
to the recovery of freight, after the 
freighter had taken the lliip into liis 
fcrvice and ufed her fur a certain 
period; but if i.'ie iVetgiitfr be af- 
tenvard3 delayed or injured by the 
rccelHty of repairing her, he has 
his remedy in damages. Bji if thts 
owner’s ncgl,'d to repair in tr e fiill 
inllancc had precluded tti; fieipdiicr 
from making any ufe of the veflll, 
that would have gone to the whole 
cenfidcration, and >n>ght have been 
inliflcd on as a bar to the aiRion- 
Ilu'VfUck V. Geddes, H 49 G. 3. 

. A Ihip having been let to fieighc 
for I 2 months, and for fuch longer 
pedod as iheficighier fhoiild detain 
her, for which certain propo'tions 
of the freight were to be paid ac 
the end cl 2, 6,10, and 14 months, 
&C.; ft is no anfwer to a b/each for 
ror.-payment of lix months.' trcighc 
due at (he end of 10 months, thac 
the owner had covenanted to ieep 
Rt z ibe 



6o4 condition precedent. 

the vciTe! in repair during the lim^’ 
(he vvfiS frfighttdi »nd that flu- w.i‘ 
rot in repair when he freighter 
Jhipped goods on board her dunni; 
the 12 monihSf which made it nr- 
ceflary for him to unload and repaii 
her, whereby Ihe was unferviceablr 
for part of the fix months, and 
that he had paid the freight for ail 
the time (he was fcrviccablr, and 
that (he was not in his fervlce for lo 
months in the whole : for non con- 
fiat but that, after (he had been uf d 
by the freighter, ftie wanted repair, 
vvichout any dr-fault of the owner, or 
that he was guilty of any delay in 
making the repairs; and the frright 
would Tun run on during the time of 
repair. Havelock v. Ceddes, H. 

^ 5 S 5 

. The freight, being referved at lo 
much per month, was earned at the 
end of each month, although the iU- 
puiated times of payment were from 
4 months to 4 month‘-| (after the 
firfi 2 months) and the (hip were 
loit before the end of 14 months. 

* ih. 

An allowance for extra men being 
covenanted to be paid by the freight¬ 
er, the re(idue of which (after part 
payment) wAs not to be paid till the 
Jhip^s di/chargef or return from her 
v^agei and the (hip having failed 
on a voyage to St. DemingOt where 
Ihe arrived, but was burnt b:fore 
her return held that fuch lofa was 
a difeharg^ of her from the freight¬ 
er’s employment, as if by the ad of 
the freighter; on which fuch extra 
allowance became payable. ih. 

COAL MINE, 

See Copyhold, i. 

COVKHAMT, 2. 

♦ 

COLLEGE, 

^erMoATMAiN, I. 


COPYHOLD, Sec. ESTATES, 

CONDITION precedent, 

Chartfr-party, r» 3, 5* 
Freight, x. 6. 

CORNWALL, 

See Mines, 3* 

CONVICTION. 

The ftatute 42 G. 3. forbids cortf 
making into malt to b** wetted while 
it is a fioor beiure 1 a days from the 
time when it is emptied out of the 
cirtern. Then fiat. 46 G. 3. / 1.1 
repeals that provilion generally, and 
enads (fedl. 3.) that the corn in that 
ftate fhall not be wetted till 9 days, 
&c. after the ill of Jugujl 1806. 
Then feci. 14. cnads that this ad 
(hall commence and take e(Fe£l, as 
to all matters whereof no fpccial 
commencement i-. thereby provided, 
from the ift of Augufl 1806, and 
fhall continue in force till the 25th 
of March 1807. Held that incor¬ 
porating the 14th with the ifi feet, 
this law only oper.iied as a repeal of 
the former one during the time li¬ 
mited in the 14th fedlion ; after 
which the (irll relumed its operation 
during the interval between the ajth 
of March 1S07, and a fubfequcnt 
ad reviving and continuing the 
46 G. 3. The King v. Rogersy //, 
49 G. 3. 569 

COPPER, 

See Mines, 3. 

COPYHOLD AND CUSTOMARY 
ESTATES. 

f. The lord of a manor, as fneh, has 
no right, without a cufiom, to enter 
upon the copyholds within his ma¬ 
nor, under which there are minca 



COPYHOLD AND CUSTOMARY ESTATES. 




and veins of coal, in order to bore 
/or and work the fame: and (lie 
copyholder may maintain trefpals 
againtt him for fo doing. But whtre 
the defendant juftihed under the 
lord, as being feifeJ in fee of tl'! 
veins of coal lying under tlm copy¬ 
hold tenements, together •with t/>e 
Itbertv of brnnu fer am’ getting th^ 
coal. Sec., ir is not enough ^or tin- 
jiUinulF to ri-p’y, diac as well al! 
the veins of co;i! under the faid clofes 
in which, t^c. a« ti»e rcii of the i r 
witnin and under the fame, had im- 
memnri-dliy Wfcn parcel of ihi- manor 
and demifed and dcmilcnhlc by 
copy. Sec. without any evcepiion or 
relervaiion cf the ccil, &c,; unlefs 
he ah’o tiaveife ihi' n’terty of work¬ 
ing the mines; becaute the ple.i 
claims fiJih liberty not merely as 
annexed to the (eifin in fee ro be « x- 
etciifd. when in actual pofTtffiop, but 
as a prefent liberty to be exercilcd 
curing the continuance of the copy- 
boidcr's eiUte; and thtrefore tin- 
replication is only an argumentative j 
denial of the liberty, and c'ofs not 
ronfefs and avoid ic. Bourne v. 

'Tailor. T. (r. V i hp 

Une who has a p-ima facie title to 
a cupvhii!'! is entitled to infpecl tiu 
court rolls, and take copies ol them 
fo far ib rfla‘»‘S tt* ir-e copylir’d 
claimed, though no cap!e be depend¬ 
ing fi>r it at the time. 7 'he King v. 
Jjiicas, T. 43 C. . 5 . . ’ 3 ' 

. Where a coovlu'Mer of inheritance, | 
having power uy celtom to cut liin 
b'*r, fuirendered to the life of his 
will, and devifed to A. for life, 
without impeachment of walle, with 
rcmair.ders over; though there was 
no iiillancp in fail of a copyholder 
for life in the manor cutting timber; 
yec the right being annexed to the 
fee and inheritance, the topyholdei 
in fee in carving out his t date may 
snake a tenant for !ifs difpuriflub.'e 
of vvafte: and at any rate, ihe lr;d 


cannot enter upon thecop^-holder for 
life's eftate, as for a forfeiture, upon 
his catting timber; for tbeinjury^-if 
any, is to tlie-yemaiudcr-man of the 
inheritance. Dmn d. *Joddrtll v. 
Johnjon, M. G. g. \66 

4. Entries on the rolls of a manor 
court, of aclmiflionc of tenants in 
retnairder after the determination 
0/ the ePvjte of the laf^ tenant’s ivi- 
do'.’', w ho held during her chafle ‘O/- 
duitj, an: i-videiice lA a cullom for 
the widow to hold on tiiat condi¬ 
tion, fo a> to maintain ejettnicnt 
agaiofl her as lor a forfehure, on 
proof of her incontinence; although 
there wee no infiances in fad ftated 
on the rolls or known of fuch a for¬ 
feiture having been cr.fotced. Dee 
t'e.n, AJhimj V. Ajkcne, H. 4y G. 3. 

520 

5. A copyhold having defeended to a 

wile as heir at law, who died before 
admittance, having firft borne a child 
to her hufband, which died an in¬ 
fant, the hufband was held entitled 
to hold for hi,s life, in the nature of 
a tenant by the curtefy of Ungland, 
accoitbi'g to ilic cullom of tac ma¬ 
nor; though the only evidence of 
fuch cuilutn on the rolls was three 
ioflaticcs*cf hufbnnds admitted as 
teraius by tin* curitfy, according to 
the cullc||p, whole ’-eipidivc wives 
had been adijiitted during their 
live*.; the title cf a wife cla-ming 
as hetr by dtreeut being complete 
without adniitlaiic'', by the general 
law of copyhold, and the title of a 
tenant by the curtefy being alfa by 
operation of l.ivv. Dot d. Mtiner v. 
Brightaven, 1 / .\g G ^33 

6. And bav.ng fuch good title to the 
poflVfiion as lenanr by the curtefy, 
bis pofleflicii) of the copvhold after 
his ivife's death will be referred to 
tnai, and not to anv advert’.* utlc; 
though ke were adniittctf after his 
wife’s death to hold to him puifucot 
to tl'.e f'ctt.'cmcct, by whiCh the 
R r 3 ettaic 
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eftate the wife was limited to the 
Iiirvivor in fee ; fo as to let in the 
t>tle of the heir at law of the wife in 
cjcftnVv'ot brooglit within 20 years 
a^ter the hnfhmd’s death. Doe d. 
Milntrv. Bright’wtn, H. 4QG.3. 58^ 
And though ; 3d of the copy¬ 
hold had been fettled many years 
before upon a third perfon for life; 
but no furrender having been made 
to the trultees under the feitlement, 
the legal eliatc had remained in the 
heirs of the tenant laft feifed and ad- 
jr.iited; and the ftewardofthc manor 
appointed by the heir at law and 
her hufbtpd had in his accounts 
Sifter the wire*s death (which was 
rvidenct* of his having done the 
.fame in her lifetime) for above 20 
ytsrs back, debited himfelf with the 
Tccfiptof 2*3d3 of the rent for the 
huJbind on account of his wife, and 
the remaining i for fuch other 
perfon claiming under the fettle- 
ment; yet fuch payment to the latter 
mull be taken to have been made by 
the confent of the perfon entitled at 
Jaw to the whole ; fo as to do away 
the notion of an adverfe poffeflion 
by the hufb'ind of ih it l-^d, diltindl 
irom his poiredlon of the other z-jds, 
as tenant by the cunely after his, 
wife's death; in anfwer to a claim 
by the heir at lawot th#wife again ft 
ttiedevifeeof the hulband who let up 
an adverfe poftfellion for above 20 
years after the wile's death. ihd. 

Nor will any releafe from the heir 
at law living at the time of fuch 
rurtefy eftaie be prefumed during . 
tha\ period; noraf^erhis death from , 
the prefer,t heir at law, who might 
be called upon in equity to difeover 
it, if given; though fueh rHeale if : 
P'oved or prefiimed would bar the 
copvbolder'a claim. ihtd 1 

t 

CORPOR 4T:0IS^ E 

who has not taken the facrament f 
Witiiin a jear> bci;)g ihcapablc ofst 


being ele£l<d into a corporate office 
by ftat. 13 Car. 2. e. iz. his dirqaa« 
lilication was held not to be removed 
by the annual aft of indemnity 
(47 O. 3. yf. 2. t. 35.) thebthfeft. 
of which reflrains its operation in 
cafes where the office (hall have been 
•* already legally filed up and en- 
joyed by any other perfon,*' at the 
time of palling the aft: the faft be¬ 
ing, that the defendant and another 
were candidates at the time of elec¬ 
tion, when 40 eleftors were alTem- 
bled ; and after 2 eleftors had voted 
for each candidate, the candidates 
were alked whether they had previ- 
oully taken the facrament; to which 
the defendant anfwered in the nega¬ 
tive, and the other candidate in the 
affirmative: whereupon 1 otice of the 
defendant’s incapacity wss publicly 
given to the eleftors, and wa.s heard 
by all who afterwards voted for the 
defendant, being 20 in number, ex« 
cept 2 or 3 ; and 16 afterwards voted 
for the other. Held, 

ill, That all the votes given for 
the defendant after fuch notice were 
thrown away. 

2dly, That the other candidate, 
having the greateft number of legal 
votes, was duly elefted ; though 
fotne of the defendant’s votes (not 
being equal in number to the good 
votes ultimately given for the other) 
had voted before fuch notice. 

3dly, That the prefumption of 
Taw being th^t every perfon has con¬ 
formed to the law till fomething 
appear to rebut that prefumption; it 
mull be taken that the other candi. 
date, who affirmed his qualification, 
which was not negatived by the 
jury, was duly qualified; and that 
fuch' hiseleftion, perfefted by fwear- 
ing in, wfs a f iling up and en]tying 
by him of ihe office, within the pro¬ 
viso of the indemnity aft, fo as to 
preclude its operatioo by relation in 
favor of the defendant. *Tbt King 
V- Hawk . m , T, 48 G. 3. 2H 
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COVENANT, 


COVENANT 


COSTS. 

|. An'ai'owant in replevin for rent in 
Afjcar, for whuiT\ v;crill£l and 
rn-'ot are given below, wliicli are 
affirmed on a iv^ic of etror, is not 
entitled to his coils on the fl^t. 8 . 
9^/'. 3. c ix.j.i. wliicn is con 
fined to judguienrs for defendants o;i 
demurrer. C&Uing v, Diat, ' 1 '. 

.^8 fr. 2 

2. Adminiihators declaring in trover 
on a pofll'flion of the goods by 
intelUte, and a converfion in tr.eir 
own time, and being nonfuiied, are 
liable to colls; for the fail of their 
poflVlfinn is immateria!, and they 
may fuc in tluir own right. Helit) 
V. Smith, M. 49 C. 3. 29) 

Afte*. verdiit lor the defendant, and 
a rrew trial awaidi-d upon a quellioii 
of law, without any thing fiid as to 
cods; and inlteid uf proceeding to 
,0 fecond trial, the parties agfcv to 
fVitc the fads Ipecially, as if in a 
cife referved at the tri^If on which 
the poftea is afterward; dn'iicred to 
the plaintiffs; they are entitled to 
the cofts of the lirll ;ria!. KoUrt/ln 
V. LtJatH, //. 49 ( 7 . 3. 416 

4. Debt cn b nd, where the plaint fF 
recovers a v rund for nomina' da¬ 
mages onlv, and takes his judi'iiiesit 
for tiie penalty, is I'Ot wttli'.i tii* 
relief of the ll.it. 43 Cr 3 c 4^1 
J. 3. enabling the C«uit to alio.. 

. the defendant colb if the 11 i.Ttill j 
do not recover tne ann.unt rf t'lc j 
fum for which he had hriJ the de 
fendant to bail. CammuLk v. ihe- 
gory, H. 32j 

COVENANT. 

Se € Pleadinc, 10, 11. 

. In a leaftf of ground, wiili liberty 
to make a w ncitevn ic and ertd a 
mill, the Icfl'ec covenanieo for hi in. 
fell, his executor-, Stc. and njjigns, 
not ta have perfens to work m the 
mi’l who were lettled in other pa- 
withouiC a. parif^ cc;;ilic<i;c: 
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held that th'.s covenant did n >t run 
with the I n.d, ot hit’ ! . o' alhgnee 
of the Llfee Iht rjf 

Co’ighton V. Patiijca, J. 48 ^ 7 . 3. 

. 3 t 5 

In covenant on an indentu'e of dv* 
n ile of a ro.| mim, m.i le rn the 
Sih ol Juif relt.'rvi>ig r /jtli 

of the coal i^iird, or ilic s-ilue in 
money, at the elertinn ot i.-c !• U’or ; 
and if the 1-410 tell flt'it of 4^0/. 
per annum, then referving luch ad- 
diii na! rent as would m.ike up that 
annual fum, 10 be rendered monthly 
in etjutl po'tio"';: held that ihe 
lell’or li.rviiig eledeJ to tjice the 
whole in money may declare lor/ioe 
/ and thrte month*^ rent in arrear. 
ilui. even if the iif ncy rent were 
retcived annually, the plainiili* may 
remit h-.s claim as to the thiee 
rnoMih’s rer.r, and enter up judgment 
for llie two year’s rent only And 
having firll well alfigne I a breach of 
the covenant, that me b iT es bad not 
yielded monthly the 1-411, or tiie 
value in money, ftc. bu; nad ri fufed. 
Arc. ; he'd tlur it would not hurt on 
gtnetid demuner, that the count 
wtiu on to allege, th it before the 
e<ituMlitu'of the plauitilf’» bid, wc, 
on nf Nov, ir.bcr I797, uOoL 

of the r.Tir re('‘rv<'d tor u.u vra'S 
a-.d iliire montlic w.is due and in 
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^yeTiMSER, I. Mauor» I. 
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DEVISE. 


DEBT ON JUDGMENT, 

Hee Bankrupt, i. 

Pleading, z. 

DECLARATIONS-^;^ dtctafid 

Veijoii}, 

•SVf EviOf NCE, 1. 

DEED, 

5 //? Snip, 4, 

^ defendant in trt-fpafs ennnot plead 
by wiiV of jjflification that he wis 
pofl’efl'i'd of a right of common over 
the locus in qco under a deed of 
jfrant by a former owner, all ged to 
b<: fince loll or deftroyed by ac'ideni 
and I'Ogfh of time*, aivd there^nrc 
jK't piolored in tour', of which 
thi' date and namis p/ the janiei an 
mk-iovim, llenay v. Stejihcajon, T- 

5 5 

DEMURRER, 

^ee Pleading, 14, 15. 

DEVISE, 

Sec Mortmaiv, f. 

having no illue, and bring te- 
D int in tail under liie will t f Dr. G , 
with iem.ordcr 10 i?. and C. torlh- 
remainder 10 ine n-irs of their bo 
dies, for fuen ell^te'; and in fuch 
p'oportions .';B they or th<* funlvor 
ihould ap. c"n[, and iii dcfaiih of 
fucii appoi'Min mt, rem I'nder to thr 
heirs of ilie body ot Ji., with re 
mainders over; made his will, where¬ 
by, a.'icr dev ling certain eftates ic 
trullee> to fell and Jrpiv tlie pui 
chaie mofcv amonglt d.lfcri-n; nla. 
tion«, and di'ciVmg ihcn to lell all 
Oiher bis real eitates, and tpply tSi 
money to lome of (hole rcirttions ; bt 
gave a>p:ece to C (who fu*- 
Viv d S.) and to D. (hn only child 
of jS. MX' C., “ in conlideration of 
** the v.mpW provifiiin made fiir the/r. 
f * ^Uer my deceaie' by Dr. G., who 


** has by his will devifed to them 
*• certain eihtes in X., now in my 
** poffefilon, which, though I conld 
** now legally difpofe of, I mean 
“ fully to canjlrm to them ; accord- 
mg to the inrent of the U-,d will.*’ 
After this iSf. fufFered a recovery, 
and declared the ufes to himfelf for 
life, remainder to fuch perfons and 
for fuch ufes as he by deed, will, or 
codicil to be properly atielled, fhould 
appoint; and for default of fuch 
appointm.nr, to C. for life, remainr 
der to D. for life, with remainder 
over in fee. A't.r be made a 
codicil, du'y exccced, wtnereby he 
tonf.imed his faid will in all refpecls 
not thereby altered ; and after mak¬ 
ing fome aheratinns in rcfptA of 
other p'operty, he declared luch 
codicil to be p-srt nf his faid will. 

Held that C. and />. took, not.ning 
under the will and codicil jf. in 
the pri'pcty which had belangcd to 
Df. C : for it did not appear that 
intended by his will to devife the 
property in queliioii, hut rather 10 
let It pjfs as it was devifed by the 
will ot Dr, G. : and his confirmation 
of hi« will by his codicil could not 
carry ii further. 

But even if he bad intended torx- 
crcile a dcvifing power by the will, 
acccrdii'g to the eliitcs carved out 
by Dr. G'.’s will for C. and D., vet 
he af tor wards altered that intent, 
and tcc.k a new cllate in the pre- 
niifcs, by f 'fTtring a rerovery, the 
u 1 s of which were different from 
li oU* of Dr. G.*s will; referving to 
hi'iifclf a power of apprintment by 
derd, wi'ly or cndic<l: and when he 
cxrcut-.'d a codicil afterward*, con- 
fiiiriiiig his will in al! refpedis, ex. 
cent where altered or revoked by 
his codicil, and then made fpecihe 
altera'ions as to other parts of his 
property, without reference to his 
power, or to the property in qoef. 
tion, (though fuch reference be not 
eilciuially neccITary to the execution 

(4 



DEVISE. 


ef a power, if it phtniy appear that 
the part/ meant to execute it) no¬ 
thing appeared to ihcw that he 
meant to execute the power by his 
codicil confi. mini; his will generally, 
fnppnfir.g it could take rfFctl throu^ ' 
the medium of (ocli a will, /^a/re v. 
iJ'tthns, M. 4'j G, 3. 241 

One devifes all his ft.-'ehold ellnie 
to his wife duringr her naiurai li'c, 
“ and alfo at her dilpofal afterwafds 
to leave it to whom (he p'eafe? 
held that this only gave her a power 
to leave it byfwi/l\ and th'.-refore 
that a difpofition o? it by feoffment 
in her lifetime was void. Doe v 
Tho^hyt 11 . x'i G. 3. 4,-S 

3 Under a rlevile to the trftdttix’s 
dduobter E for life, remain.Icr to 
her children and their heirs (nr ever; 
but iit cafe £. die with.mt ledvinc; I 
any iflTue 0/ her body, then to cer¬ 
tain other graodch.Uticn, by oiIi.t 
daughters, equally to be diwictd Iv’- 
tween them, fhare and fiiarc nlik , 
as tenants in common : but in calf 
of the death of either of lur grand¬ 
children, underage, and 'VJithaut leav¬ 
ing any iffue^ the Ih ire o( mm or hei 
fo dving (hould b; for the benefit of 
the furvivors of the rerpeiHive (a 
iTiily, &c, Hfid that the grand 
children took a fee in ihei*' iclp.-c- 
rivc (hares, by rcafon of the devilc 
over on the-r dying under age ; with 
an executory devife over, it .any cl 
them died under 2X, and withinn 
leaving iflue a/ the lime of their re 
fY‘-cl tve deaths \ and tnerefore the I - 
initation ovt r was not ton remote. 
Toeveyv. 3* 4^0 

4. Under a devHe to H. of teriairi tt- 
ncmeiits by name for Her life ; pic- 
videJ that if 5 . and /t. (to whon; 
and to whole children the rever(iO'i 
and iiihetiunceof the premil'es wer«- 
intended if //» iliould die without 
ifliie) Ihould give H. loool. fi>r her 
life clhite, then thetcfhtc* devifed 
all and lingular the faid eftace and 
premifes caiicd, kc. to 6\ aud (or 
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their lives, fhare and flitre alike; 
and on the death of either, ihcir 
ni'iiety unto and among the childien 
of the furvivorand tbt-ir heirs, Ihire 
and (hare alike, kc. as tenants ia 
common, ,kc. provided that if //, 
fliould die in poffrjjicn of the premfes 
fiiip'e and wiihuut iifue, then ne 
gave the fiid rllate and pt-'mife'. to 
S, and A., and fa the ijjuf of their f>o* 
diis lawfully begotten, or to be begot^ 
ten, and (hur bars, as tenants tn tom- 
mon, AS AFORtsAio; held that the 
wo'ds as ajnrefatj drew down to the 
fecond ciau(e the limitations of the 
fird, and (hewcJ that the tcllator 
meant chat S, and A. and their chi - 
dr.-n (hould take the I’amc ellart's on 
H. dying ill pnUfiTiun without iffue, 
as they would have done if the 
I loool. had been paid. And held alfo, 
that a younger chil.l of A. born after 
the death or the tfllaror, and before 
the death of ll. and S. (who died 
wit'io It ifl'jr;) w?E entitled to fh.ire 
in tlic ni.iie'ci«\s both of 5 . and rf A.i 
.and that the eldell (on of A wa*. allo 
cfuitled to fhaic in both moi'-ti-s, 
liicugh he died before A. ; and on 
h'.-> death Che fltxre in S.'s moiety 
oeicei'.ded immediately to hi.s neit 
brotlier and heir at law, as did alfo 
hii iharc in A.’s moiety, on her 
death after l<im. Meredith y, Mere¬ 
dith, H. 49 G. 3. ^03 

j, U.iJer a deiile of feven diff.’rent 
eilates to a fiiUr, brothers, and ne¬ 
phews, refpei!lively, one to e.ich 
rto k; including, ;is to fi* of the 
ellaic.s, 3 (t-verai liv-s in fuccefiion 
on each rftat: ; ai d as to the i'eventli, 
(which in the (ir(l inflance was only 
limited to two perfons for I'le in fuc- 
c,tuo»-.) gu'ing thole two a power 
“ to add another life or lives to 
make 3, in like manner as after- 
nicntiOiK'd for other perfons to do 
the fame and then giving this 
gcnrr.ll power, ** that wien and fo 
“ often as the lives on either of the 
** eiUies before given fliall be by 

“ death 
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*♦ death reduced to ttuo^ that then it 
fliall hr in the power of the per- 
** fun or pcrfons then enjoying th«- 
la d eflate or eft*ter to rene=M the 
•* fame witii the perfon or perfoos to 
** whom the rever.ue thereof fhal! 
** belong, by adding a third life in 
** fuch fllatr, and paving-fuch rt- 
** veifioner two year'.* p'lrciiale for 
•* fuch renewal ; and alfo v> w- 
** charie either of the fatd two lives. 
** on paimrni of one year’s pur- 
chafe:’’ held that the pow’er cf 
renewal only authonz d tne .“iddition 
of one life to the three on each 
eftate, and of making one exchange 
of a li<e. Poe dem. Hardvaitke v. 
HurJvjicke, /f. 49 G. 3. 549 

DILAPIDATIONS, 

See Mortmain, r. 

EAST INDIA COMPANY, 

5 're Charter-party, i. 

EJECTMENT, 

■9fr Landlord and Tenant, 

. One having good title to the poff’ef- 
iion of a copyhold, as tenant by the 
curtefv, by the cullom of the ma¬ 
nor ; his pofle-ffion of the copyhold 
after h'.s wife’s de.ath will be referred 
to that, and not to any adverfe 
title; though he were admitted af 
ter his wife’s death to hold (o him 
purfiiant to a fetilement, by whi(.h 
the eilateof the wife was limited ro 
the furvivor in fte, fo as to let in 
the title of the heir at law of the 
wife in cjedlment brought within 
20 years alter the huibaiiJ’s death, 
though more than 20 years after the 
death of the vvife. Doe dem Sir 
Wm. Milner, £art, v. Brt^lifn.ven, H 
49 G. %. 5*4 

. /\nd though T-^d of the copvlio d 
had been ferried many years before 
upon a thiid perfen fur Itfe; but no 
fisrrencer hav^i'g bees made to th** 


trudeetunderihe fettfepnent, theleoal 
ellate bad remained in the* heirs of 
the tenant laii feilcd and admitted; 
and the Reward of the manor-ap¬ 
pointed by the heir' at law ani her 
hufbtnd had in his accounts after the 
wile's death (which was evidence 
of bis hating done the fame in htr 
liletiine,) lor above lO years back, 
debited bimfelf with the receipt c.f 
2~?ds of the rent for the bofbandoii 
’cccunt of his wife, and the renaain- 
ing i-^d for fiuh peifon clainiir.g 
under the fettlement; vet fuch pay-'» 
meat tq the latter mult be taken to 
h.ive been made by the confent of 
rhe perlon entitled at law to the 
whole ; fo as to do away the n"tirm 
of an adverft pofiV.flion by the hus¬ 
band of that I'jd, diftir.ft from bis 
pofleflion of the other 2 3 Is as te¬ 
nant by the curtely after the wife’s 
death ; in anfwer to a claim by the 
hc'r at law of the wife againU the 
df vifee of the hufband who fet up an 
adverfe pofleflion for above 20 yjara 
alter the wile's death. Doe dent. 
Sir IVm. Milner, Bart. v. Brt^htiven, 
H. 49 G. 3. 5S3 

EMANCIPATION, 

5«SETTLFMrMT--ily Hiring and 
Service, i • 

EMBARGO, 

See Freight, 7. Insurance, 3. 

ENROLMENT, 

See Mortmain, i- 

ENTRIES, 

See Evidence, i, 2, 

ERROR, 

See Costs, t , Intbrest, r. 

gVlDENCfij, 



EVIDENCE. 


EXECUTION. 


EVIDENCE. 

See Newspaper. 

1, If a perfon have peculiar means of 
knowing a and make a declara¬ 
tion or wriuen entry of that 
which is againil his interell at il>e 
time; it is evidence of the fa ft, as, j 
between third perfons, after his 
death, if he could have been exa¬ 
mined to it in his lifetime: and 
therefore an entry made by a man 
midwife In a book, of having deli¬ 
vered a woman cf a child on a cer¬ 
tain day, referring to his ledger in 
which he had made a charge for his 
attendance, which was marked as 
paid, is evidence upon an ilfuc as to 
the age of fuch child at the time of 
bis afterwards fuffering a recovery. 
tiighaui V. RiJgway, 'I. 4.8 G. 4. 

109 

2. Upon a queflion whether certain 
ancient books, from 15^6 to 1693, 
preferved in the archives of the dean 
and chapter of Exeter, intitled Ren¬ 
tals, and containing columns of the 
names of their ellates, with the rents 
referved on each, and Jol-vits written 
in different hand writing ag.iinlf 
fuch rents, were entries made bv 
the receivers of the dean and chap¬ 
ter, charging ibcmlclvcs with the 
receipt of the rents, parol evidence 
cannot be received to prove them 
to be receivers’ book', by fliewing 
that the receive rs of the dean ami 
chapter for the laft fixty years had 
kept their books of accounts in the 
fame form. 

But it appearing that fomc of the en¬ 
tries in fuch books, (though not the 
entries as to the rent of the elUve in 
queftion) contained internal evidence 
of their being the books of receiv¬ 
ers; by fjch entr ts as “ f rivit w.v/ ';” 
ana “ iolvit per me,” ligui-d wUu 
the initials N. W.; which entries 
imported that N. W. was thcicin 
accounting to the df-m an l th.ipter 
for money paid U> hiinlcl^, and with 
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the receipt of which he debited 
himfelf; the Court direfted a new 
trial, in order to have the infpeftion 
of the books again lubmiited to the 
Judge at nlfi prius. Doe d. M'ebher 
V. Lord George ^fbynne, '■f. 48 G. 3. 

206 

. An allegation in a declaration that 
one was ieifed of a manor of f., and 
that he and ait cbofe whole elbte he 
has in the /aid manor have immemo- 
rially appointed a fexton of the pa> 
lifli of F., is fuihined by proof of 
his feifin of a quondam manor, which 
had ceafed to he a legal manor for 
defeft of freehold tenants, and cx- 
ifled now only by reputation. Soane 
V, Ireland, M. 49 G. 3. 259 

I. Where tnc coinoratiun of Worcefler 
had for above 40 years received toll 
upon corn fold in their market by 
/ample, and afterwards brought with¬ 
in the city, to be delivered to the 
buyer; and for about fixty years 
back, as far as living memory went, 
when corn piiched in the market¬ 
place on iMie rnarket-Jay was not 
then fold, it was ufually put in Itorc 
in the city, and only one oag brought 
into the next maiket by wxy of 
famplci and when fold in that min¬ 
ner toll ufed to be taken on the 
whole : this \^s held fuHicient evi¬ 
dence to be left to the jury of a pre- 
Icriptive claim to take toll on corn, 
lold in the market by /ample, and 
afterwards brought into the city to 
be d-iivered to the buyer; though 
the witnc'ffes fpokc according lO 
their recolleftion and belief of the 
commencetnent of felling by {ample 
in the marker, in the manner now 
praftifed, ■between 40 and 50 years 
ago, lull V. Smith, H, 49 G. 3. 

476 

EXECUTION, 

See Sheriff, i. 

. lviM’.«t>v;ton palace being kejit In a 
coidutiL tldtc of p;cpdraLiori. us n- 

ceive 
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FREIGHT. 


ccive the king, with hi^ cfHccrc, 
ferv£.ntS| and guards refidiug and 
d«.ing duty ther:; at all times, and 
^btne of the royal family having 
apartments there, is privileged as a 
royal palace againft the intrufion of 
the fttcriff, for the purpolc of exe¬ 
cuting piocefs againil the good* of 
a perfon having the ufe of ce'taiu 
apaftments therein. Winter v. hides. 
//;/. 49G. 3. 57« 

EXECUTOR, 

> 

A 

See ApministrATOR and Exteu- 
TOR. 

FREIGHT. 

i. A covenant in a charter-party of 
affreightment, to pay freight to the 
ovvr..''r :cr the hire of the veffcl, is 
not transferred to the vendee by a 
bill of fale of the Ih'p, made during 
the voyage ; and fuch owner afti-r- 
wards becoming bankrupt, his af- 
iignees, and not the vendee of the 
Ihip, have the legal right to receive 
the freight and demurrage/lue tiom 
the freighter upon the charter-party. 
Splidt V. Bowles, M. 47 G. 3. 279 

3. Where the mailer and freighter ct 
a vefTei of 400 tons mutu>illy agreed 
in writing, that the fhip, being everv 
way fitted for the voyage, (hould 
with all convenient fprei proceed to 
St. Ptterjburgh, and there load from 
the freighter’s factors a complete car¬ 
go of hemp and iron, and proceed 
therewith to London, and deliver 
the fame on being pa'd freight for 
hemp 5/. per inn, ior iron y. a ton, 
&c.: one half to be paid on right 
delivery, the other at 3 months; 
held that the delivery of a crm/leie 
cargo was not a condition precedent, 
but that the maRcr might recover 
freight for a fltort cargo at the fli- 
pulated rates per con ; tne freighter 
having his remedy in damages for 
fuch fhort delivery. Rstchie v. At- 
hn/oH, M, 49 3 * ^95 


3. The mafter and the freighter of a 
a vefffl of 4 )0 ton', having mutu- 
ally agreed in writing, chat the 
fhip, being fitted for the vov,ige, 
fhould proceed to St. Petcrjhur^h, 

[ and there load from the freighter’s 
fadlor a complete cargo of hemp 
and iron, and proceed therewith to 
London, and deliver the fame, on 
being paiJ freight, &c.: held that 
the mailer, after the taking in at 
St. Peterjhurgh, about half a cargo, 
having lailtJ ’way upon a gener;;! 
rumo-if of a hollile rmbai-go bcirig 
laid on Britifii Ihips by rhe KuHIjh 
government, was liable in damages 
to the freighicr for the fhort dt-li- 
very of the cargo; though the jury 
found that he aitlcu bona fide, and 
under a lealonablo and *v*.!'-2:rouiici- 
ed Tpprehenfion at the time ; and a 
hollile feizun' under an embargo »va» 
in fait tnafe fix weeks afterwards. 
Aiktn/on V. Rttchic, H. 49 G. 3. 

S30 

4. Where in a charter-party freight 
was to be paid at io much per ton, 
on a right and true dtlt very of the 
komeward-h.und cargo, from Hondu¬ 
ras Ray to London, and the Ihip and 
cargo, after capture and recapture, 
having been wrecked at St. Kitts, 
into which ihe was carried by the 
recaptors, a lale of the cargo was 
diretled by the Vice-Admiralty 
Court there, on the application of 
tne mailer, adting bona tide /or the 
benefit of all concerned, but without 
orders from any; and the proceeds 
of the fale were remitted to the ^hip 
owners: held that the freighter 
might recover fuch proceeds in af- 
fumpfit for menty had and received, 
witiiout allowing freight pro rita 
ilinens. For fach form of adlion, 
for the proceeds of an illegal fale of 
goodr, is only a waver of any claim 
for damages for the tortious aft ; talc¬ 
ing the aftua! proceeds of the fale 
as the value of the goods (fabjeft to 
the legal confequences of coniider- 

ing 



FREIGHT. 


ing the demand as a debt; which my; and the defendants hating re- 

admits of alec off, &f,) but does fuC’d to accept the cargo at 

not recognize the right of the ven- mouthy to which the ftip returned, it 

dvir fo to CO'vrrt the g» ods. And was unloaded by the plaintiff, after 

here the act of converiation, (^or notice to the defendant, and then 

fuch it mull be taken to be) being was fold by confent of both parties, 

made by the miller, wno i# the ^ - without prejudice; held that the 

nera! agent of tn«^ iliip owners; plaintiff could not recover freight 

(andnof, as in BuiHiev. Moift^Uant^ pro rata, or demurrage. LidJa>d 

by the adl of a Coun of competent v. Ijofta, H. 4y G. 3. ^i<5 

jurifd.ctton;) was unlawful, and dil- 8. A covenant in a charter-party of 
charged the claim of the (hip owners affieiglitment that the owner (hall 

for freight pro raid itineris. Hunter at his cxpence forthwith make the 

V. Prtntopt M. 49-G. 3. 37S flvp tight and ftrong, &c. f'r a rov- 

5 But the plaintiff cojid not recover age for 12 months, &c. and keep her 

Hgaliiil the fhip owners upon Ipccia! fo, is not a condition precedent to 

counts framed upon the bills of lad- the‘recovery of freight, after the 

ing figned by the mailer; as well freighter had taken the fhip into his 

bec lul'e they contained CAC-pt.ons of fe.vice, and ufed her for a certain 

the very perils by which the lof* period; but if the freighter beaf- 

k<*ppened; as beca.iftr the defendants. lerwards del.tyed or injured by the 

having cxprcfsly contradlcd wiia the necclii'y of repairing her, be has 

plrtiiitit'F under f»'al, cnuUl not be his remedy in damages. But if the 

charged in lefpedl of the bime fub- owoers* ncglefl to repair in the firft 

jcfl-in.itrcr by a coiitrad not undiT inllanci- had precluded the freighter, 
fer.l,aiid figoed by their mailer onlv, ito.n making «//>■ ufe of the vcffel, 

and not by thcmfelves. tl>. that vveuli have gone to the whole 

6. The 14/ covenanted to be paid bv co 'fideration, and might have been 

the Eall India, Company in their infilhJ on as a bar to the a£lion. 

charter parties, to the (hip owner/« Huieio.k v. Geddes^ //. 49 G. 3, 

£ff^lijnd, for each pader.ger ordered 5^5 

on board the (hip in India by the 9. A (hip having been let to freight 
Compsny’s Agents, is payable, not- for 12 months, and for fuch. longer 

wiihilanding the lofs of the (hip be- periovl as the frcigiucra flioald de- 

fore her arrival in the ‘Thatites. tain her, tor wliich certatn proper- 

Mojfat V. ^bs Eajl India Company Uons of tJtc freight w- re to be paid 

H. 49 G. (And vJe Chak- at ih.* end of 2, 6 , 10, ami 14 
TER'i'ARiv, 1.) 4 'ji: months, Sec.} it is no anfwcr u> a 

7. Under an agreement in the natuie bre.icii for non-payment of fix 

of a charier party, whereby i!i< in.rnchs freight, due at the end of 

plaintiff let his Ihipon freight to tlu- t:ie to months, that the owner bad 

defendants on a voyage f.'O.Ti Shuids covenanted to keep the veiTcl in re- 

to Lt/bent with convoy, the freight to pair ouiitig the time ihe wasfreight- 

he paid on right dell-very of the cargo, cd, and that the whs not in repair 

the ihip having failed from Shield when the freighter jirpped goods on 

with her cargo, and joined convov board her during the 1 s inunths, 

at Port/moutb} and after being de- which made it nccvffary for him to 

tallied near a month off Lymtngton, unlotd and repair hoc, whcicby fh# 

her failing orders being icciliud by was unlcrviceablc for part of tne fix 

the convoy, in conreqiience of the months; and that he had paid the 

occupation of Portugal by the enc- frciglii lot all the time ffic was fer- 

viccablc} 
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vicesbie; and that (he was not in 
hts fervice for lo months in the 
whole: for non conflat but that af¬ 
ter (he had been ufed by the 
freighter, (he wanted repair, with, 
out any default of the owner; or 
that he was guilty of any delay in 
making the repairs; and the freight 
would Hill run on during the time cf 
repair. Uaielotk v. Geades, ti 

49 3 * . , 55.5 

10. I'he freight being refcrved at lo 

much per 7 n»nthf was earned at the 
end of each month, although the 
ftipulated times of payment were 
from 4 months to 4 months (begin¬ 
ning at the end of a month.s^ and 
iho (hip were loH before the end of 
14 muntns. tl'. 

GAME. 

1. I’hc polTvllion of game by a fer- 

v.i:it employed to di-teil poachtrs 
who wok it lip after it had been 
k'llcd by ftrangers on the manor, in 
order to cairy it to the lord, is iiut a 
pttffrfj'ion within the ptnahy of the 
panie laws. IP'arHfjnrd v, Ki'idaU, 
'■ V , 48 G. t. 19 

2. Jn debt for a penalty, under the 
game Uws, if the defendant (hew a 
deputation us gamt-kceper of the 
manor frcin the lord, it may bepre* 
fumed, if nothing appe.'ir to the 
contrary, th.it the game killed by 
him there w.is for the ufe of the 
lord under tlie Hat. 3 G. 1. c. ii. 
Spurrier v. FaUt //. 49 G. j. 

GUARDIAN IN SOCAGE. 

A guardian in fucage, refining on the 
W.nrJ’s eftate for 40 days, gains a 
fctticmenc in the pari(h, and cannot 
be removed from the pcirelliim of it 
at any time. The King v. The In 
buhitants of Oakley ^ H, 49 G. 3 . 491 

HORSES, 

See TuaitriiCfii 1. 


INSURANCE. 
INDEMNITy ACT, 

COKFORATION, t. 

INDICTMENT. 

One indited for a mifdemeanor may 
plead in abatement a miftomer of 
his furtiame, Shakepear for Shake- 
JpcarCf which (hall 1 ot be taken fer 
idem fon.iris; and the ph'ti, concind- 

. ing with pra\ing judgineat of the J&id 
indiStmcnt, and that he may not be 
(ompelied to anfxcr theJame, is good. 
Ihe King V. Zhak^peare, T. 4!! C. 3. 

> 83 

1 NHABITANC 7 . 

Freemen of Kornxub, fubilitutes in the 
m’l'tia, qii.irterfd at CoUheJier, but 
h.iving dwelling houlcs in Norv^icb^ 
in (vhicti their lamilieb reOded, .'iiid 
to which ihry ict tiroes reforted on 
furlough, (in (bnic inlKince.s within 
the la(l lix months, oaiy for the pur- 
pole of voting at deilio.'is,) "held to 
be inhabitants vvilhin the charter of 
Nonivichj and a local afl, requiring 
them to have been inhabitants for 
fx calendar montlft previous to cer¬ 
tain clcdiciis of corporate oflicers, 
in order to qualify them to vote. 
The King V. Jllitchtil, II. 49 G. 3. 

5 *^ 

INSOLVENT DERTORS. 

One in cuftndy by attachment for non¬ 
payment of money under 20I. found 
due by an award made a rule of 
court, is not entitled to his dil'charge 
under the flat. 48 G. 3. c. 123.; that 
being conlined to perfons in execu¬ 
tion upon .iny judgment. The King 
V. Hubbardy M. 49 G. 3. .jc8 

INSURANCE. 

t. A fliip infured from Jamaica to 
Liverpool was captured in tlie courfe 
of her voyage, and recaptured in a 
few days; and the affured having; 

xeceived 



INSURANXE. 

receivid intelligrnce of the capture.] 
but ii ji ot ihe recipiuie, g.ive notice 
of ab indonmeRt; and foon after r?- 
ccivii'p intelligence ol the recapture, 
aijJ that the fiiip w.ts (ate in the pol- 
of the ric.tptors, in A port in 
IreluHii, but without any lurdtcr 
knowledge cf her Hate and conditicn, 
he perfilled in his notice of abandoii- 
nie'iii: but the fhip was afterward.* 
reftored to his polTefllon without da¬ 
mage, and airivL-J at Liverpool, and 
earned her freight; the lalvagc and 
clv.irges of the recapture amounting 
.only to 15/. per cent.: lidd 

that he was not entitled to abandon ; 
it appearing in the refnit that at the 
time when the notice of abandon¬ 
ment was given, is was in fatl only 
a partial .and not a total toL, as the 
afTiired luppoled ; and there being 
no lubi'cquent circunillances, futh as 
the lols ol voyage, high falvage, kc. 
to continue it a total lol's. And yurcrc, 
whether in any cafe, if that, which 
in it.'i inception was a temporaly 
toul lob, tu-n out by fubfequent 
eventt to be only a partial Inf;.-, be¬ 
fore any aiSlion brought, the aliurei 
be entitled to infift on hi* notice to 
abandon given during ths exiilence 
of fuch temporary total lof«. 

The like point was ruled on th« 
freight polity, on w'lich there wa.s 
a partial lols of 13/. lu. 5<j'- per 
cent. 

But at any rate if the underwriter* ac¬ 
cept the ottVrof abandonment, madr 
opon fuch temporary total loft, botf 
panics arc bound by it. JjMnbndgc 
V. Niel/cn, M. 49 G'. 3. 

a, A repfcicntatiun to me underwrit¬ 
ers at the time of effefling a policy 
by the owner of goods on board a 
fliip, as to the time of her failing, 
being made bora fide upon probablt 
evpedamm, docs noi conclude him 
BowJen V. Vaughan, HiL 49 G 5 

415 

j, A foreigner infuring in this country 
bis ibip or goods on a voyage is not 


JUDGMENT. 615 

entitled to abandon upon an embar- 
gu laid on the property in the ports 
of his own country, as bis aflent it 
virtually implied tu every aA of bis 
own ;:ovrriunent, and makes fuch 
embargo I ts own voluntary adl. And 
goods hating been configneil by fuch 
toreigrer on his own account and 
ri'k to Briti/h merchants here, who 
in confe<]ues'.ce of fuch confignment 
made advances to the foreigner, 
and mnde it.farance upon the goods 
on his accoci , debiting him with 
the picniHims} nnd the goods were 
afterwMrUiabandoned inconfcquencc 
of fuch embargo: held that as the 
foreigner toulJ not recover airaintt 
the. undc.'wriif*rs, his confignees 
could not ."ccuver their advances un¬ 
der a policy made for the benefit of 
the fcrcig-ier, though made in their 
names, as intcrtll might* appear; 
however they might have infured 
their rcpar,ite inicicfls by a pclicy 
pride on their owm account, Cea- 
•vi'stv and DuviJ/on V. Crtj, //, 
4VG. j. 336 

INTEREST. 

An avowant in replevin for rent in 
ariear, for whom verdift and judg¬ 
ment arc given below, which are 
aInriTieil on a writ of error, is not 
eniit ed to be allowed intereli on the 
fuin recovered, by force of the flat. 

3 //. 7. c. tc. vvliith is confined to 
judytner.ts recovered by plaintiil'j 
b low, and afiirmcd on a writ of 
error. Gslding v. Diat. T. 48 
G. 3. a 

JOINDER IN ACTION, ’ 

See Pi.EAO.'NG, 10 . 12. 16. 

JUDGMENT. 

Upon a plea in abatement the court 
give no o'.hrr than the proper judg. 
merit prayed tor by the party ; but 
upcc a plea in bar, the couit will 

give 
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LANDLORD AND TENANT* 


l^ive that vvhich appears to them to 
fee ihe proper juJgmeot upon the 
whuie record, whether re(.>u]arly 
praved for nr nr't. The King v. 
ShiiUtpeare, T. 48 G. 3 . 87 

JUDGMENT IN ERROR, 

5e'eCO!>JS, I. Iktereist, I. 

KENSINGTON PALaCE, 

See Palace, 

LADING, BILL OF, 

See Bill of Lading. 

LANDLORD A^D TENANT. 

1. A landlord of prrmifes about to fell 
them gave hii ter l O’.ice 10 quit 
outhe,itth of Oiijber i 8 c 6 , but 
prcrr.ifed not to tutn him out unlt-fs 
thtv were fold: and not being fold 
ttll February 1807, th' tcnarrt re¬ 
filled on demand 10 deliver up polIVf- 
lion. And on ejectment brought ; 
h-ld (hat the promife (.vhich wa 
performed) was no wa*er of the 
iKUice, tior operated as a licence to 
be on the premifes, otherwife than 
fubjed to the landlord’s rlglrt 0' 
ading on fuch notice, it nccclLry ; 
and therefore that ihe tenant, not 
having delivered up poirefTion or. 
demand after a fale, was a irefpafier 
from the expiration of the notice to 
quit. IP’lbi/eacre, d. Boult v. S,meads, 

r. 48G.3. I, 

2, A landlord declared in debt, iR, 
for the double value; ailly, for ufe 
and occup.ition. The tenant pleaded | 
nil debet to the firlf, and a tender of, 
the lingle rent before the adiorj 
brought to the fecond count, and 
paid tLe money into court; which 
the plaintiff took out before trial and 
ilill proci-eded: and held that this 
was no caufe of nonfuit, as upr>n the 
ground of fuch' acceptance of the (in¬ 
gle rent being a waver of the plain¬ 
tiff’s right to proceed for the double 


value ; but that the cafe rjught to 
have ffpne to the jury: and that the 
! p)aintifU» on with the aftion 

after taking the Angle rent out of 
court, was evidence to (hew th .t he 
did not mean to wave his claim for 
the double value, but to take it pro 
tanto. And it feems, that though 
the finglc rent wcjC paid into conrt 
on ti'fc* ft-tynd count, yet if the plain- 
t!fFli-:d not accepted it, but hid re- 
covertd on the firft count, the de¬ 
fendant -voitld have been entith d to 
h.ive the money fo paid in dcdniled 
ont cl the larjicr *Dm recovered. 
Ryali V. Rich. 7 *. 48 G. 3. 48 

Ill a le.ilv of ground, with liberty to 
m. k'* a water-courfe and ereft a mill, 
the 1. dev covenanted for himfeif, his 
executors, &c. and ajjtgns^ not to have 
perfons to work in the mill who were 
fettled in other panlhes, without a 
parilh crriiHcate : held that this co¬ 
venant did not run with the Imd, or 
bird the aflignee of the Icdce. The 
Mayrr of Congleton V. Vattif.n^ 
T. 48 G. 3. i 30' 

4. Jn covenant on an indenture of de- 
tnifa of a coal mile, made on the 
8ch of Julp 180^, rclerving onc- 
lourth of the coal raifed, or the value 
in money, at the cledlion of the IclTor^ 
and if the one fourth h ll (hart of 
400/. per annum, then relerving fuch 
additional rent as would make up 
that annual fum, to be rendered 
monthly in equal poitions : held that 
the l*dur having chfbd to take the 
whole in meney may dec’ar? for two 
years and three months rent in ar* 
arrear. But even if the money rent 
were referwd annually, the plaintiff 
may remit l)is claim as to the three 
months rent, and enter up judg¬ 
ment for the two years rent only. 
And having Hrll well aligned a 
breach of the covenant, that the 
leiiees had not yielded monthly the 
one-fourth or the value in monev, 
&c.bur had refufedjllcc-: held that it 
would cot hurt on general demurrer, 

1 that 
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that the count went on to allege, 
that before the e,\hibition of th? 
plaintiff’s bill, tn tht \fi of No¬ 
vember 1797. 900/. of the rent re- 
fcrvcd fur two years and three 
months was' due and in arrear; for 
that date being before the lejfe made, 
and therefore impofliblc in refpeft 10 
the lubjeit inatter, mu/l be ; 

and thi: oeneral allegation, that bf- 
fore the exhibiting of the plaintiff's 
bin, 900/. of the rent referved, &c. 
was is fuflicient. Buckley v. 

Kenton, T*. 48 G. 3. 139 

ij. An ella::*, thi greater part of vvbuh 
was in leale, either for years certain 
r,ot exceeding z t, or for longer terms 
fjt v'.ars determinable on lives, was 
fettled on feverd tenants for life in 
fuccellion, with remainders in tail ; 
with poaer to every tenant for life 
“ who Ihoiild beentiiled to the free* 
“ hold of the prernir-s or any part 
thereof, when he Ihould be in the 
‘‘ adtual pi/fT-jffion of the fame, or 
any part thereof, from time to 
time, by indenture to make leafes 
** of all or any part or parts of the 
** deinefne lands, whereof he Ihould 
*• be in the achial pofTeffiiin as afore 
“ laid, for any term or number of 
“ years, not exceeding 21 years, or 
for ihe life or lives of any one, two, 
** or three perfon or perfons: fo as 
no greater eftate than for three 
jives be at any one time in being 
in any partoftlie premiles; amd 
“ fo as the ancient yearly rent, &:c. 
“ be referved.” Held ill, that the 
power only authorized either a chat¬ 
tel leafe, not exceeding 21 years, or 
a freehold leafe not exceeding three 
Jives; and that a leafe by tenant for 
life for 99 years cleterminable on 
lives, as it might exceed *1 ycais, 
was void at law, and was not even 
good pro tanto for the 21 years. 
Roed. Jlrune v. Prideaux, T. 4S G. 3. 

158 

C. But the fpecial verdifl finding that 
the tenant in tail had received the 
VoL. X. 


rent referved by fuch leafe accruhtg 
after the death of the tenant for life 
who made it, and who had not given 
any notice to quit: held, 2dly, that 
the receipt of rent was evidence of a 
tenancy, the particular defeription of 
which it was for the jury to decide 
upon ; and for the defedl of the fpe» 
cial verdid in this rcfpefl a venire de 
novo was awarded. But the Court 
intimated, that under the circum- 
Hances of the ca'e, and the difparity 
of the rent refetved, being 4/. 2r., 
while the rack-rent value was 60/. 
a yi*nr; (though one of the leflees 
had b-’en prefei.ted by the homage 
as tenant after* the death of the ten* 
ant for life, and admitted by the lord’s 
fteward ; and the 4/. 2s. referved was 
mure than the ancient rent ;) a jury 
would be Itrungly advlfed to decide 
ag.iinll a tenancy from year to year. 
Roe d.Brune.Prideaux, 15S 

7. Tenant in till having received aa 

ancient rent of \l. ib'r. (id. frum the 
Icflee in poifeHion under a void leafe 
granted by tc'< ant for life under a 
power, the rack*rent value of which 
was 30/. a vear, cannot maintain an 
ejetlment, (.laying his demife,ac leall, 
on a prior day,} widiout giving the 
leli'ee fnme notice to quit, fo as to 
make him a trefpalTer, after fuch re* 
cognition of a lawful poflcflicn either 
in the relation of tenant, or at leail ae 
continuing by fufferance till notice. 
Dennv. Razohns, M. 49 (7. 261 

8. A leais at 43/. a year, granted under 
a power dirc£ling the btjl rent to bc 
referved, cannot be impeached mere¬ 
ly by fhewing that the lelfor rejefted 
at the time two fpecific offers, one of 
coA and another from 50/. to 6o<* 
from other ten.mts; though the rc- 
fponfibiliiy of fuch other tenants 
could nut be difproved : for in the 
exercife of fuch a power, where fairly 
intended, and no nne or other colla¬ 
teral confideration is received, or 
injurious partiality plainly maniteded 
by the Icllhr, all other requifius of a 

81 good 
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MARRIAGE. 


good tenant are, to be regarded as j 
well as the mere amount of the rent i 
offered ; unlefs fomething extrava- ; 
gantly wrong in the bargain for rcnj 
be (hewn. Semble that the htfl rent 
merins the bell rack-rent that can I 
rca/mahly be required by a landlord, 
taking ail the requifices of a goodj 
tenant for the permanent benefit of| 
the ellate into the account. Dee v. | 
Radclije, A/. 49 G. 3. 278, 

9 . A Icilee of land in the Bedford l^vel\ 
cannot objeft to an aflion by his] 
landlord for a breach of covenant inj 
not repairing, that the leafc Has voijj 
by the flat, 15 Car. 2. ». 17. for} 
v/ant of being regiltered ; fuch adj 
enabling, that no leafe, &c. Ihould 
'* be of force but from the time it 
IhoiilJ be regiftcred,” not avoid¬ 
ing it a>' between ihe parties them ' 
fclves, but only pottponing its prio¬ 
rity with refpeA to fubfequent incum¬ 
brancers, regtflering their titles be¬ 
fore. Hodjen V. Sharpe j M. 49 G. a.j 

to. Under a power to deinife for 21 
yems in poffeffion, and net in rover 
flon, a leafe dated in fa^lon the 17th 
of Fthruary 1802, habendum from 
the 25th of March next enjuing the 
date thereof t is good, if not executed ' 
and delivered till after the ■i5th of 
March ; for it then takes effect as a 
leafe in poffeflionj with reference back 
to thq date adlually expreffed. Dee 
V. Daj, H. 49 G. 3. 4^71 

LEASE. 

See Landlord and Tenant.' 
hoVER. I. 2, 3, 5. 

LIBEL. 

An affidavit made and figned by ihr| 
printer and publiflicr and proprietor 
of a newfpaper, ss required by flat. 

38 G, 3. c. 78. which affidavit con. 
tained the names of the parties, the 
place Inhere the paper was printed, I 
and the title of it \ together with the 


produAion of a newfpaper, tallying 
in every rcfpefl with the dcfcripiioti 
of it in the affidavit; is not only evi¬ 
dence by that a£l of the publication 
of fuch paper by the parties named, 
hut is alio evidence of its publication 
in the county where the printing of 
it is deferibed to be: and this, upon 
the trial of an information fora libel 
contained in fuch nct^lpaper. The 
King V, Hart and ft ’•*«', 7 *. 46 G 3. 

94 

MANDAMUS. 

Set Appeal, i. Copvhold, z> 
MALT. 

Ses Co:. ION. 

MANOR. 

An allegation in a d*'claraiiou that 
one WHS feiied of a nianor ol h., and 
that he and all tiiofc whole eflates be 
has in Cae/aid muaer Vavo immemn- 
riallv appointed a fe:i;ton of the pa- 
riih of K., is fulbined by proof of his 
feilin of j quondam manor, which had 
reafed to be a legal manor for dcfcifl 
of freehold tenants, and exitled now 
only by reputation. Soane v. Leland, 
A/. 49G. 3. 259 

1. Though the lord of a manor in 
Cornwall may by conveyance and 
a£ls of ownerlhip eliablifh his right 
to all his mines within the manor, as 
well under the freehold tenements as 
under cullomary tenements, and the 
wafles; yet confiflcntly therewith 
the tenants of certain tericments in a 
vill within the manor, fome of them 
freehold and fome cuflomary, may 
by afls of ownerlhip for more than 
twenty years pall eilablifli their right 
to copper mines, as well under the 
wafli#and cuflomary lands, as under 
the freehold lands within the vill. 
Curtis V. Daniel, M , 49^ G. 3. 273 

MARRIAGE. 

. A wagering contfafl for fifty gui¬ 
neas.' thal the' plaintiff vtoiild not 

marry 



Market toll. 


MINES. 


marry withio Cx years, is prim a. facie 
in reftraint of marriage, and tlierc- 
iore Vv/id: ni>circufntlancf’s apr>-Ar- 
ing to fhcvv thac fuch rediaint was 
prudtfDt and prop-r in the particu¬ 
lar inllance. Hartley v. Jiictt T. 
4 S G, 3 . 21 

a. Evidence that Brittjh fubje*Rs in a 
foreign country, being defirous of 
intermarrying, went to a chapel for 
that purpofe where a fervice in the 
language of the country was read by 
a peifon habited'like a pricft, and 
interpreted into Knglifh by the offi¬ 
ciating clerk; which fejuvice the 
parties underRood to be the mar¬ 
riage fcrvicc of the church of Eng¬ 
land i and they received a certificate 
of the marriage, which was after¬ 
wards IbR ; is fufficient wheieon to 
found a prefumption (nothing ap¬ 
pearing to the contrary) that (he 
marriage was duly celebrated ac¬ 
cording to the law of that country, 
particularly after eleven years coha- 
bitunon as man and wife, till the 
peri-rd <>t the hufband’s death. 

And luch BritiJI? fubjefts being attach¬ 
ed at the time to the Briiifh army 
on fervice in fuch foreign country, 
and having military pofl'clQon of the 
p’acc : it feems that i'ucli marriage 
folemnized by a prielHn holy orders 
(of which this would be leafnnablc 
evidence) would be a good marriage 
by the law of England, as a n-ar 
ziage contract per verba de prxfenti 
before the marriage ad : marriages 
beyond fca being excepted out of 
that ad ; and it would nickc no dif¬ 
ference if folfmnvwrd by a Roman 
catholic prieff. 97 / King v. The 
Inhabitantt cf Brampton^ 49 d • 

aSi 

MARKET TOLL. 

Where the corporation of Wwctjier had ^ 
for above forty years received toll 
upon corn fold in their market by 
JampUt and afltrmardt brought with¬ 
in the city (o be delivered to the 
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buyer; and for about fixty years' 
back, as far as living me'inory went, 
when corn pitched in the market 
place on one market day was not 
then fold, it was ufually put in (lore 
in the city, and only one bag brought 
into the neM market by way of 
fample, and when fold in that man¬ 
ner toll nfed to be taken on the 
whole ; this was held fufficient evi¬ 
dence to be left to'thc jury of a pre- 
feriptive claim to take toll o^ corn 
fold in the market byJample, and 
afur^wardi brought into the city 10 
^ d-l'vcred to the buyer; though 
the witneiresfpoke according to their 
recolIcClion and belief of the com¬ 
mencement of felling by fample in 
the market, in the manner now 
pra^ifed, between forty and fifty 
years ago. Hill v. Smith, H. 49 G. 

3 - 476 

MINES. 

Su Covenant* a. 

t. 7 *he lord of a manor, as fuch, has 
no right, without a collora, to etiter 
upon the copyholds within the nia> 
nor, under which there are mines and 
veins of coal, in order to bore for 
and work the fame: and the copy- 
holdermay maintain trcfpafs ^ainil 
him for fo doing. Bturm v. Taykr, 
r. 48G, 3. 189 

2. But where the defendant juRified 
under the lord, as being feifrd in fee 
of the veins of coal lying under the 
copyhold tenements, together auith 
the liberty of boring for and pelting the 
coal, &c. it is nut enough for tne 
plaintifTto reply, that as well all the 
^yeins of coal ur'der tlie faid cloics in 
which dec. as the rel\ of the foil 
within and under the fame, had 
immenrvorially been parcel of ihu 
mailer and demifed and demifeable 
by copy, tcc, without any exception 
or refervaatou of the coal, &c.; un- 
lefs he alio traverfe the liberty of 
working the mines; becaufe the 
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MORTMAIN, 


PALACE 


plea claims foch liberty not merely 
as annexed to the feifin in fee, to be 
exercifed when in a£lual pofreflion, 
but as a prcfent liberty, to be excr- 
cifed during the continuance of t!ic 
copyholder’s efface ; and therefore 
the replication is only an argumen* 
tacive denial of the liberty, and does 
not confefs and avoid it. Buurue v, 
Baylor, T. 48 G. 3. 189 

3. Though the lord of a manor in 
Corn-wall may by conveyarice and 
a£ls of owner ihip effablilh his right 
to all tin mines within the manor, as 
well under the freehold tenements as 
under cullomary tenements, and the 
wailes; yet confiftently therewith 
the tenants of certain tenements in a 
vill within the manor, fomc of them 
freehold and fomc cuftomary, may 
by ads of ownerihip fur more than 
twenty years pa:l cllafclilh their right 
to copper mines, as well under the 
watte and cuffomary lands, as under 
the freehold Ian- s within the vill. 
Curtis V. Daniil, M. 49 G. 3. 273 

MORTMAIN. 

Where fucceHIve redtors had'been in 
ppifeflion of land for above fifty ye?.rs 
paft ; but in an adtion for dilapida¬ 
tions brought by the prefent agitinlt 
the late redor, it appeared that the 
'ibfolutc fciiin in fee of the fame land 
was in certain devifees, fince the 
Uat. 9 G. 2. f. 36. and that no con¬ 
veyance was enrolled according to 
the firll fedion of that ad, nor any 
dtfpofition of it made to any college, 
according to the 4Ch fedion; 
held that no prefumption could be 
made of any fuch conveyance en¬ 
rolled, (which if it exiffed the party 
mitght have (hewn,} and confequenc- 
ly that the redor had no ritle to the 
land ; as the ftatute avoids all other 
grants, &c. in truli for any chari¬ 
table ufe* made otherwife than is 
thereby direded; although in fad 
it appeared that one of thofe devi- 
Tees was the then redor, aod that the 
title to the redary nas in Baliol 
college, Oxferd, H’rl^ht v. Smythiet. 
U. G. 3. 4C9 


NEWSPAPER, EVIDENCE Of 
PUBLICATION. 

An affidavit made and figned by the 
printer and publifher and proprietor 
of a ne,\fpaper as required by flat. 
38 G. 3. f, j8., which affidavit 
contained the names of the parties, 
the place where the paper was print¬ 
ed, and the title of it; together with 
the produdionof aiu wfpaper, tally¬ 
ing in every rcTped with the dt;- 
Rription of it in the affidavit ; is not 
only evidence by that of the 
publication of futi. paper by tlie 
parlies narned, but is alio evidence 
of its publication in the couivy 
where the priniing ol it is deicrib.^d 
to be; and this upon the triiil if an 
information for a libcJ contained in 
fuch ncwfpapcr. Kin^ v. Dart 
and H'hilt, T, 48 G. 3, 94 

NEW I’RIAL. 

The Court will not grant a new trial 
in a penal adit«n where the verdid 
has paffed for the defc-nda'it, on tlia 
ground of its being aguinit tiie evi- , 
dence. Brock qut tam v. Middleton^ 
M. 49 G. 3 . 268 

NONSUIT. 

See Pleading, 1.4. or P r a c t i c e, 18. 
NOTICE TO fjUlT. 

See LanDIORD and Tenant, 

I. 6, 7, 

OCCUPATION. 

See Poor’s Rate, a. 

PALACE. 

Kenfington Palace being kept in a 
conftant date of preparation to re¬ 
ceive the King, with his officers, 
fervants, and guards reading and * 
doing duty there at all times, and 
fome of the Royal family having 
apartmenti there, is privileged as » 
royal paUse againff the intrusion of 
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tW flierlfF for the purpofe of execut¬ 
ing procefs againll the goods of a 
perfon harving the ul'e of cert,jin 
apariiiiei.t’therein. IP'in’tr v. Miles. 
/i. 3. 7^ 

PARISHIONER. 

Set' Wl I' N tSS, I , 2. 

PARTNER. 

(. The authority of one partner to 
bind another by finning bills of cx- 
clnnge and promiffory notes in theii 
joint names is only an implied au 
ilmrity, and may be rebutted by ex- 
pri'ls previous notice to the partj 
taking fuch tecurity from one o< 
them, that the other would not b- 
liable for it. And thi-s though ii 
were rcprcfcntcd to the holder by 
tlie partner figning Inch fi'Cnrity, 
t'.at the money adv.mced on it 
railed /or the purpofe of being .)|'- 
plied to the payment of p;r nc.'fiiip j 
di'bcs ; and though tlie greaier pan I 
ri it were in fail fo .applied. No- i 
can he recover agaiulV the otlie,» ! 
partner the amount of the I'um Ijn 
appiii-d to the p.tvrnent of the p.ait. 1 
nei/hip debt;, againll fuch notice j 
.J Vtjeount GallvjiJV V, Muihe^v | 
and j’hiother: /U. G'.j. 2(34 j 

, 'J’wo of three p-irtncrs, afi'dling,! 
but wiilioiK authority, to bind the : 
hrm by deed, alagncd a debt doe to ; 
them from a corrcipondcnt abroad, ! 
without his privity, to a creditor at 
home, and afterwards by diredior 
of fuch correfpondent diew a bid of 
exchange in the name of the firm 
upon his »gent here, which was ac¬ 
cepted, payable to their own order 
for the amount of the debt; and 
then the two partners, hating in the 
mean time committed a^Is of bank¬ 
ruptcy, indorfed fuch bill to the 
creditor of the firm in part fatisfac- 
ticn of his debt; and afterwards fe 
parate commiflions were fued out 
a^ainll the two partners« who were 


declared bankrupts, and their effefls 
atligned ; the other partner being all 
tlie time abroad. Held, III, that by 
fuch indorfe-r.ent of the hill by the 
two, after ails of bankruptcy com. 
milted by th'-m, though before the 
commiflions ill'ufd, nothing palled to 
the Cl editor; for the bankrupt part¬ 
ners h.'id bv 'c]..tinn ceafed at the 
time of fuch indorfement to have any 
control ever the joint dock as part¬ 
ners, and therefore could no1 bind 
either the property of the aflignees 
or of their folvent partner. adJy, 
That the folvent partner might join 
with the affignecs of the other two 
in maintaining an ail ion for money 
h<^d and received, to recover back 
from the creditor the amount of the 
bill received by him from the ac¬ 
cept ;r. ^diy. That fuch creditor 
could not ftt olK a greater'demand 
w.htcli he had upon the joint firm, 
though repicfented by the difierent 
fj'aintifls. 'fhonuilon joivliy vsith 
Hifigip , and Qti'iiit tt^hguci's of 
Undtit'.'iU ti/iJ GctijG V, Frergt //. 
49(;. 3. 41S 

PAYMENT OP MONEY INTO 
COURT. 

S:e L.i\ I) LOR u and 'I'e na n r, 2. 

PENAL ACTION. 

The Court will not grant a new trial 
in a penal ailion where the verdnit 
has parted for the defendanr, on the 
ground of its being againll the evi- 
dencc. Brooky ^ui lam V. 
dleton, ilf. 49 G\ 3. 26S 

PLEADING. 

See Judgment. 

I, A defendant in trefpafs (;;tnnot plead 
by way of julHficaiion that he was 
portefled of a right of common over 
the locus in quo under, a deed of 
grant by a former owner, alleged to 
be fince loll or dellroyed by accident 
S s 3 and 
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and length of tine* and therefore noi 
preferred in Court, of which r/r Jate 
and names of the parties art unknown. 
Htnaj V. !itipbtnfonf T. 48 G 3. 55 

2* A new ailignee of a bankrupt, fuing 
in debt cn a judgment recovered by 
a former afS^'nee dirplactd by the 
Lord Chanc.“'lor, may declare in a 
general form &s having been au/j 
conllitured and appointed aflignec. 
"De Cojfon V. Faugban^ in error. T., 
4^ G. 3.' 11 

3. Where the plaintiflT complains or i. 

flnglc a£t of trefpafs in each count, 
each of which is ju/lified by the de¬ 
fendant in his feveral pleas, th« 
plaintiff can not in his replication taki 
ifTue upon the faffs of fuch juliihc.-i 
tion, and alfo newly aiftgn eiih.--' 
the fanne or different matters; fufij 
replication and new alignment hei^ g 
double. ('.beajiey v. Barms and 
others, 7 *. 4‘H G. 3. 7 > j 

4. And the objetiion is rL:fHcic..::v 

pointed at by nfligning as fperid! 
caule of demurrer, that each plc<> > 
containing a diflindt jullihcation to 
the Jingle a£l of trefpafs alleged in 
breaking and entering the plainiitf's 
clofe in the hill tuun:. &c. the 
plaintIjfF bad bv his replications ana 
vtv) a£igmnent atii mpird to put in 
iflin- leveral dillinfl adls of trifoaf' 
in breaking and entering tlie ianu 
clofe. Sec. tb. 1 

3. A Ihcriff juflifying in trefpafs, under* 
a wri' of fieri fjcias, nerd not fhew :v^ 
return ; the diilindVion being in this 
refpefl between a jullification urdci 
mean procefs, and under procef.-! in 
execution ; at leall where in the Ijrtrr 
cafe no ulterior procefs is necefiary 
to complete the jullitication. ib. 

One indifled for a mifdemcanor 
may plead in abatement a mifriomer 
of his furname Sbaiepear for Slsaie 
jpeare which (hall rot he taken for 
idem fonans ; and the plea conclud 
ing with praying Judgment of the fold 
indiSmentt and that be may not be com^ 
pelted to anfiutr the J'ume, is good. 
Rex Y. Sbah/peortl T". 48 G. 3. 83 
10 


7. In covenant on an indenture of de. 
mife of a coal mine, made oo the Hth 
of July i''05, referving i-4th of the 
coal raifed, or the value in money, 
at the eleflion of the lefTor; and if 
the i-4th fell fhort of 400/. peratw- 
num, then referving fuch additional 
rent as would nuke up that annual 
.ifum, to be ler.dcred monthly in equal 
poriions: he!d that :he ’tfibr having 
eleiled r-j take the whole in moeiy, 
may declare lor two years and three 
months rent irs arrear. But even if 
the money.rent w-re r«.irrvcd an. 
nually, the plaintiff may remit his 
claim as to the three monllis ti nt,' 
and enter up judgiucr t for the ii.-o 
years rent only. And having fl ft 
well sdigned a breach cf the e- 
nanr, mat the irffies liad n t y-ekied 
nioiitiily the ( 41!) t-r the v«iiie lu 
money, &:q. bu-. had refufed, &c. , 
held ihai It would not hurt on general 
d'-murrer, that the count went on to 
allege, that before the exhibiting of 
the phifltifl’s bill, neix. on the JyJt J 
B'o-vember 1/97. 900/. of the rt-m 
referwed for two years and thr'-e 
months was due and in arrear; for 
that date being before the Icale 
made, and tneret'ore impeflibie in 
rcfpt'dl to the fubjcd-niaiter, mull 
be rejetts-d ; and the genn d alie- 
gation, that before ihe exhibiting cf 
the plaintiff’s bill, qocI. of the rent 
ref'erved. Sec. was due, is fufficieiu. 
Buckley V. Keuygity T. 48 G. 3. r 39 
a. Where a defendant, in trtlpafs ior 
brtaking and cnienng a couybold 
dole, juftified under the loid, as 
being feifccl in fee ot the veins of coal 
lying under thecepyiioid tenements, 
together nuitb the hbtrty of honng fer 
and getting the eoalf See. it is not 
enough for the plaintiff to reply, that 
as well all the veins of coal under ,the 
faid clofes in which, Ike. aa the refl' 
of the foil within and under the fame, 
had immemoriaily been parcel of 
- ihemsHtar.aiid demji/'ed aqd. d^ife. 
able by cop/i &c. without any ex-. 

ception 
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ceptlon or refervation of the coal. 
See,; anieie he alfo traverfe the A- 
ifr/y of working the mine^; becauU 
the plea claims fuch liberty not 
merely as annexed to the ieiiin )!• 
fee, to be exerciftd in a^Uial politl* 
(ion, bur as a preient libeny, to bt 
exerclfed dating the continuance o? 
the copyholder's ellate; and there 
foie the Ti*plication is only an argn- 
mentative denial of the liberty, at d 
does not confels and avoid it 
Hournt V. 7 aylor^ 7 *. 48 G. 3. 189 

g. Where a (ham plea was plead<'d o- 
judgments recovered in the court of 
Pie-pood re in Barthohme-iv fair, ii 
terms palpably fictitions and out ol j 
the regular ccurfe, tlie Court rtpro | 
bated the prarflrce, and (altered tht 
plaintiff to fign interlocutory judg¬ 
ment as for want of a plea, and naadt 
the defendant’s attorney piy a'l the 
cods cccafioned by the plea, and the 
cods of the lule for correfling the 
proceedings. Bliwiit v. Mar/ticn, 
9 ". 48G'. 3. 237 

10. To a count in covenant, charging 

the defendants as executors lor 
breaches of coven^nT by their tclla- 
tor as Icffee, who had covenanted 
for himfclf, his tx-cutor* and al¬ 
igns, may be joined another count, 
charging them that afier tej teda- 
tor’s death, and their proving the 
will, and during the term, the ctmif- 
cd premifes came by afligninciit to 
one D. A. agair.d whom breachts 
were alleged ; and concluding that 
fa neither the tcflator, nor the de¬ 
fendants after his death, nor D. A. 
fiiice the afTignment to him, had 
kept the faid covenant, but hao 
broken the fame. And plene ad- 
mintdraverunt may be pleaded to 
both counts. H'iljeij v. M 

49 G. 3. 3 M 

11. It is not enough for the executor 
of an executor, lucd for breach pf 
covenant made bv the original tef- 
Cator^ to plead plenc adminifttavit 

dU gaoda and <haueli of the 


original teftator at the time of hia 
death come to the bands of the de¬ 
fendant, See. without alfo pleading 
plene adminiftravit by the fird exe¬ 
cutor ; or at lead that he, the fecond 
execuior, had no afiets of the fird; 
fo as to thevk- that he had no fund 
out of which any dcvafta/ic by ihf 
fil’d executor could be made good. 
mih V. Fydtll, Af. 49 G. 3• 3*5 

12. A pltM of tender to one count, 
and a plea of alien enemy to an‘,ther, 
cannot b'* plead.-’d together. 

fr.i V. Dt La Caur, M. 49 G. 3, 

326 

13. After a svrit fued out, and common 

bail filed, againll adefe d.iut oy the 
name of j., it is irregular for the 
plaintiff to declare agni^ll him by 
the name of R.i (u-id by the n-me 
of J. (he not having then appeared) 
and the defend.int may fet afile the 
proceedings before p!ca. Deiahoj 
V. Cannen, A/. 49 G. 3. 328 

14. Where a rcqucd to the defendant 
to do an a£l is neceffary to be al¬ 
leged in order to give the plaintiff 
his caufe of aiAiou; and it is alleg¬ 
ed, but without A particular venue, 
(there being a general venue laid in 
the precedi"g p'irt of the declara¬ 
tion); fuch omiflion cannot be taken 
advantage of m arrert of judgment 
lince the flat. 4 jian- c. 16 / i. 
being mere matter of form, avaiiablo 
only upon fpectal demurrer: and 
this, though jutigmem paffed by de- 
f-iuli, on which a writ of inquiry 
w.is executed. And where, in con- 
fidcraiion of the purchafe of hay by 
ihe pl.iiiitifF of the dek-ndant, tho 
latter promifed to deliver t > and faf- 
fer the pLiiniitV to take it away as 
he wanted it, when requclled; an 
allegatum that the defendant, after 
fuffering the pUii.tiff to take a-.vay 
a part, fold and difpofed of the refi- 
due to other perfoni, fuperfedcs tho 
neceflity of alleging a rcquefl in dc. 
liver, &C. the rcfiduc. EouiacU v, 

Par/filu, M. 49 Q. 3. iS 9 ' 

15. After 

$ 9 4 
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15. After judement for the defendant 

on demarreit to certain ipr-Ual pleas, 
there may be jud;>rnent ot nonfuit 
againft the plaintiil" lor not proceed¬ 
ing to trial upon Ollier general pleas 
on wiiich iffues w- rc joined. Pax- 
rex V. Popham, M. 4‘j G. 366 

16. A folveiit partner may join wtth 

the ailignees of his t.vo bankrupt 
partners in maintaining an aflion 
for money had and recei '’ed to re¬ 
cover back from a creditor the 
amount of a bill, the joint property 
cf the lirm received by him Irom the 
acceptor by the indorlemenl of the 
tivo other partners after act s of bank¬ 
ruptcy committed by ttirm. VZ's 
majen, jointly •with Htpgip and otfjirst 
fiffignus of Underhill and Guejlt v. 
frtret /i. 49 (?. 3. 418 

POOR»s RATE. 

1. Sitleahle undemMosds are rateable ar- 

nualiy to the relief rf the poor, 
within the condrudinn of the ila^. 
43 EliX. c. Z. in preportirn to their 
value, though they ihould happen 
not to be cut down more than once 
in 21 years ; and their aniriial value 
may be elVtmaU'd smongli other 
way* according to the v^iue they 
may be worth to rent for a leafe of 
the duration of iheirintended growth. 
yVjt King V. 7 he Inhabiiants of Mir- 
Jieid, T. 48 G. 3. 219 

2. One who went from home with his 
family for nearly a year, but left his 
alliftant to carry on his bulinefs in 
his fliop in one room of the houfe, 

, .which for this purpofe was parted 
oflF by laths from the reil, and left 
the key of the houfe door with a 
friend, and had the garden cultivat¬ 
ed for his owo benelic as ufua), is 
liable to be rated to the relief of the 
poor, as occupier of the whole houfe. 
The King P. The Inbabitanti a/* Abem^ 
ryflwitb, M- 49 G. 3. ’ 354 

3. Reech being admitted to be timbef 
by thecullomofthecQuoty of Bucks, 


the general rule of law applicable to 
timber trees in general attaches upon 
, it, fo as to give it the propeitics and 
privileges of timber at 20 years 
growtn; and therefore upon an illue, 
wliethcr certain beech trees in that 
county, (which after being felled bad 
been dillrained fur payment of a 
poor’s rate, to wdiich it was con - 
tended that they were liable,) were 
or were notaccording to the 
cudoni of the county, the inquiry i.s 
confined the nature of the wood, 
and the period of its growth, whe¬ 
ther of 20 years; o d no evidence 
can be received to qualify iis clta- 
radcr of timber, by file wing that it 
was not deemed to be fuch in thi* 
couniy, uiilrj.s the tree contained ten 
feet of lolid w'oed. And the jury 
having found a gencial veididl for 
the plaimilt'on that lU'oe, affirming 
fuch trees of 20 years growth and 
upwards, though not containing ten 
feet of folid wood, to be timber by 
ti:e cullom ; and alio upon another 
illue, negativing them to be Jakahie 
underwood within the Hat. 43 Eitx. 
e. 2.; th'j Court refufed to grant a 
new trial. Jubny v. Ffhtr, If. 
49 G. 3. 44f) 

^OGR-REMOVAL. 

See Settlemekt. 

A labourer employed by his mafler to 
drive a cart into his parifh with one 
load, and to return with another, 
and who broke his leg there by ac¬ 
cident, which detained him for fomc 
time in fuch parith, by which he was 
relieved, is to be confidered as eaf/al 
/eer, and, as fuch, is not removeable 
either under the flat. 13 & 14 Car. 
2. e. 12. or the flat. 35 G. 3. c, loi, 
as not coming there to Jettlt or 
inhabits and coafequently the ex* 
pences of his relief cannot be diredl- 
ed to be paid during the fufpenlion 
of the order of removal under the 
Utter Aaiuce. Hex v, Tbt lababi- 

ta..ts 



POSSESSION. 


POWER 


tants of Si. 'Jamei*t in Bury Sf. I n ^ 

wWx, T. 48. (r. 3. 2<; 

'i'hi: iamt: poii.t was ru!?i.l in J I 
V, The Inhabitcnts ofJhiiubatn, j 
i-i. 4'; (». 3. in a cale lu'arly alike } 
in circuniilanct‘f. ' 

I 

POSSESSIONS. I 

j. Where fuccelli^e r"Jois b:i'^ been j 
in po/lcihon of land lor above 50 
years palt; but in an adion for ai- , 
lapidaiioiis biouglit by ihe prcfciu j 
agajnll the bte refter, it appeared j 
that the abrolute feilin in ftte ot the j 
fame bird was in certain devilte',, 
iioce the flat. 9 (T 2. c. ■;6. antij 
that no cuiuvyap.ee was enrolled ac- ! 
iT-riJing to the fill! bcViun ut, that 
r.d:, nor any difpibiJon of it m,idi 
to rtoy colbge, .Vc. accf-rding to liic 
4t!i fei^liuii; in Id ili^; no piciump 
tiOti cojI'J he oiadc of ar.y lu' h co' - 

V ‘Vif'CC eniulled, (wiii^h if it e.Mit j 
I’d, t'.f j p.'-t/ inigb*. have fiiewn :) ! 
and Ci>i»:t.{ :erii:’,‘ that ll'e recttir had ^ 
iiO litle to the l.uul : .iS the if.itDtc 1 

' I 

ayui'is ;-.ll eti.cr jt.i. i>, cV.-. in tuill ; 
for aiiv tii.ii it.ilile el.-, r.* uh‘ r; ii-T • 
wife llititi is ihcicby Oireci’d. ; .d- 
ll‘iiyU;i!t ;n hiCi it tip[UTired inat orv 
of ihel- 0i vilces was die then lec¬ 
tor, and that the (ti e (o it-e lec 
tury was in Bahol Culh/c, O;i!orti. 
ll’i'rjjt V Smythies^ H 4(9 (r. j 4091 
a. Oi.o having geoo title lo I'lc 1- 11. (• 
iion of ti cupyhei.i as tcn.ir.i by trn, 
ciiitefy.his p..fl' rti.’n of ili" c<!p. I.olci 
aftei his wile’s death w ill be relcrred 
to that, and i.ot i) any ri.iveric title ; j 
though he were admitted alter h s j 
wile’i death to hold lo him puifn 
ant to a fettlemcrit, by which tit* 
eilate of the wife was limited to the 
ftirvivor in fee ; fo as to let in the 
title of the heir at law of the wi‘'e in 
cjetlmcrit, brought within to yiMr^ 
after the hufband’s death. Dos dent. 
Sir H'Uliam Mtlmr^ Bart, v. Brt^ht- 
•uten, /i. 49 G. (j. 5S3 

And though i.5d of the copyhold had 
been fettled many years before upon 
• a third perfon lor life, but uo lur- 
5 


ivndor having been itndc to the 
t uttff'j under the futlemcnt, the 
fpi/al tllate had reiiMined in the 
ht'ir.s of the tenant lall fe'fed and ad¬ 
mitted ; and the llew'ard of the ma- 
nur appo'nted by the heir at liw 
and her hullyind, h-d *n his accounts 
alter the wile’s death (which was 
evidence of his having dune the 
lame iii her ii;c-t:me,) for above to 
ye.;la ba:i:. debited himfdf with tha 
rt’Cf-ipt of of the rent for the 

hulb.uid on account of his wife, and 
tile retpaining 1--jd for fuch other 
perfon ciii'ru.ig endtr the fetcle- 
meiit; y: jjc 1 p'iyment to the lat¬ 
ter be taken to have been made 
by the conl.nt of the perfon entitled 
at law to the whole, fo as to do 
avv:v the notion of an adverfe pof- 
lellion by the hufbind of that or.c- 
third, diilinil from his poiTeflion of 
rne other as tenant by the cur- 

tcly after his wife’s death; in anfwer 
to a ci.iiin by the heir at law of the 
wife ag iinil the devif.-e of the huf- 
band, wlio let up an adierfc poiref- 
liuif lor .ibove .ioyt.ar.safter tnewiie’s 
dcatii. D'.e dan. Sir Ih'dliam i^.ltlntr^ 
Bari. v. Bng.hi’VJti:, H. 49 G. 3. jS3 

POWER. 

Fee L.andi.oiid A^D Tenant. 

I, An t ll jtc, the greater part of which 
was in le-ile, either for years certain 
not t xcfi'dir.g 21, or for longer teriTt;- 
ol ye.irs dpicrminable on live.t, wai 
fettled on fevcral tenants for life iu 
fucctliion, with remainde.'s in tail; 
wiiij poiver to every tenant for life 
“ w'ro E, luld be entitled to the 
“ freelioid of the premifes or any 
“ p.irt thereof, when he fltculd be iu 
“ the adiial pofllflion of tlie famc.or 
** any part thereof,fromtimctotime, 
“ by iiidemiirc to make Jeafes of all 
“ or any pare or parts of the de- 
" mefne lands, whefeof he fhould 
•* be in the aftual pofleflion as 
“ at'orefaid, fur any term or num> 
** ber of years, not exceeding ai 

“ yeart 
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POWER. 


PRACTICE. 


years* or for the life or lives of ) 
any J, *, or 3 ptrfon or perfo«is; 
** Jo as no greater edaie than ioi 
three lives be at any one time in 
bring in any part of the prem<fes, 
*’ and fo as the ancient yeaiiy rein 
<kc. be relerved.*' Ilcldj lil, 
that the power only authorised eitlr > 
a chattel leafe* not exceeding 21 
years, or a freehold leale not ex 
cecding three lives; and that a lraf» 
by.tenant for life for 99 years, deter* 
minableon lives, as it might e\ceed 
31 yearfs was void at law, and wa'- 
not even good pro tnnto for the 21 
years. Rce J. Brune v. Pridioux, 
7; 48G.3. 

2. A Itafe at 43/. a year, granted under 
a power diredling the ieji rent to b( 
referved,cannot be impeached mere 
1/ by fhewing that the lellor lejcdtcd 
two fpecifitk offers, ore of 50/. ano 
another from 50 to Co/, frc in other 
tenants, though the r^fponfibility oi <| 
fuch other tenants could not be dif 
proved; for in the exercife of fuch j 
a power, where fairly intended, ano 
no fine or other collateral confi era- 
tion is received, or injurious partial¬ 
ity plainly manifelled by the leflbr, 
all other requiAtes of a good tenant 
are to be regarded, as well as the 
mere amount of the lent cffirtV, 
unlefsfomeihing extravagantly wrong 
in the bargain for rent be fnewn. 
Semble that the h/! rent means the 
bfft reck-rent that can rtafonakly b 
required by a landlord, taking all 
the rcquifites of a good tenant for 
the.permanent beneAt of the eAatt 
into the account. Dot v. Padciijx 
49 3 " syji 

. Under a pqwer to demife for 21 
years in pcff''fnon, and not in rever 
fion, a feafe dated in fad on the 17th 
of Fthruary I>02, habendum fio; 
the 25th of March next eujuing the 
date thereof t is poodfif not executed 
and delivered till r^er.the 23th of 
Jelurch s for it then takes effe^f as a 
leafe in pofleAion with reference 
back to the date adiually expteffed. 

Doe V. Day, H, 49 G. 3. 427 


One devifes all liis freehold eftate 
to bis wife during her. natural life, 
** and alfo at her difpofai after, 
wards to leave it to whom fhe 
pleales-held that this only gave 
her a power to leave it by luill, and 
therefore that a diipoAtion of it by 
feoAment in her life-time was void. 
Doe V. Thorley, II 49 G. 3. 438 

Under a devife of leven different 
eftates to a Alter, brothers, and'ne¬ 
phews, refpedively, one to each 
flock, including, as to &x of the 
ellates, three feveral lives in fuccef. 
Aon on each eftatc, and as to the 
feventh, which in the Aril inflance 
waa only limited to two perfons for 
life in fucceflion, giving thofe two 
a power ** to add another life or 
lives, to make 3, in like manner, as 
after mentioned, for other perfons 
to do the fame ;** and then giving 
this general power, “ that when and 
* fo often as the lives on either of 
tne eftates before given fliali be 
4y death reduced to two^ that then 
it fhaJl be in the power of the 
perfon or perfons thin enjoying 
the faid eflate or eilates to renew 
the fame with the perfon or per¬ 
fons to whom the revenue thereof 
fliall belong, by adding a third 
life to fuch ellatc, and paying 
foch reverfioner two years pur- 
chafe for fuch renewal, and alfo 
to exchange either of the faid two 
lives, on payment of one years 
purchafe;’* held that this power 
of renewal only authorised the ad. 
dition o< one life to the thpee on 
each eftate, and of making one ex. 
change of a life. Doe dfm. Hard, 
•voitke V. Ilardwicki, H, 49. G, 3, 

$49 

PRACTICE. 

No caufe (hall be tried by a fpecial 
jury in Mlddlfjex or fondon, unlefs 
the rule for fuch fpecial jury be 
ferved, and the caufe oiarked in the 
marfhai^i book a$ a fpecial jury, orr 

91 
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PROHIBITION. 6*; - 


or before the day preceding the ad¬ 
journment day in Midile/ix and Lon¬ 
don rcl’peCtively. Rtgula Gtneralis, 

U. 44 G. j. 1 1 

a. An avovvant in replevin for rent i \ 
arresr, for whom verdid and jadg 
mem ajc given below, which are af- 
firnitd on a writ of error, is not en- 
titltd tj be allowed inierelt on thi 
fim recovered, by force of the flat. 

3 //. 7. f. 10. which is confined to 
j I'Jg me mi recovered hy plaintiffs be¬ 
low, and affirmed on a wntol error. 
Xcither is forh drfend^nt in error 
cmiiled to his cofts 00 the flatut- 
y k 9 If'- i- f. II- / 2- ivhich i 
confined to judgments for defend 
ants on demurrer. Colaing v. Dias, 

T. 4«. G. 3. , i 

y The venue may be changed in an 
^ aftion forciiminal converi itlon on 
the uliial affidavit, that the pwhok 
caujt of a^Zon, if any, arofe in the 
county tt) which it is changed ; foi 
the whole c«uli of nffion is the tref 
pjfs on the plaimifF*i : and the 
Venue can only be brought back 0\ 
the ohon.ifF’s undertaking to giv 
maf'iial evidence in the origin-i 
county. Guard V. Hcilge» T. 4S G. t 

3 ‘ 

4. In the cafe of a defendant charged 
^ in execution, the commitritut ir.u'l 
be fed of the fame utm as iht 
r:r.rlh-il's acknowlcdgmect. Can 
n'ngham v. f ’cjaw, 7 . 48 (r. 3. 4'. 

4. Vv'here the principal furrendeted to 
the goalcr at the county goal, in dil- 
charge of his bail to the Iheri!!', be 
fote 12 o’clock on the firll d.iy i.l 
tenn, bt-.ng the reiurn-day of the 
wr;t, and the under Iheriff figmfied 
hts fcffcnl to ,^the furrender by the 
return of poll the next day, at the 
diftanceof 17 miles j held fufficient 
fo difeharge the bail-bond of which 
the plaintiff had taken an sfllgnmeiH 
afterwards, with notice of fuch fur- I 
render, Plimpton v. liovitll, 7 , 
g G. 3 » 

A. Wnerc a (ham plea was p’eaded of 
* judgraenM recovered in the Court 


of Pie-poudre in Bartbolonte^jo fair, 
in terms palpably fictitious and oat 
of the regular courfe, the Court re¬ 
probated the pra£fice, and fuffered 
the plaintiff to fign interlocutory 
judgment as for want of a plea, and 
made the defendant’s atr.,rney pay 
all the colls occafioned by the pier, 
and the colts of the rule for correct¬ 
ing the proceedings, Ble-witt V« 
Marjden, 7 ' 48 < 7 . 3. *37 

. Alter a writ fued out, and common 
bail filed, againll a defendant by 
the name of j., it is irregular for 
the plaintiff to declare ag\inft hia 
by the name of R., fued by the name 
of J. (he nothavin^ then appeared) 
and the defendant may fet afide the 
proceedings before plea, Delanty 
V. Caution, M 49 G. 3. 328 

S. After judghieiit for the defendant 
on demurrers to certain fpreial pleas, 
there may be judgment of nonfuit 
againll the plaintiff for not proceed¬ 
ing to trial upon other general pleas 
on which iflu''s were j-iingd. Pax¬ 
ton V. Puphran, M. 4-9 G. 3. 

Q. A plea of ancient demefne was per¬ 
mitted to be filed de bmeefle within 
the four firftdayi, pending a rule nifl 
hr permifliun to allow the plea fo 
tiled. Doe *dein. Morton v. Roi, II, 

49 3 * 5 ^ 

PRESCRIPTION. 

S%e EvtPli^cK, 4. 

PRESUMPTION, 

See Possession. 

PRINCE OF wales. 

See Bond, 2. 

i. ’ 

PRINCIPAL AND SURETY. 

See SoRETY, . • 

PROHIBITION. 

Prohibition granted on affidavit that 
the defendai-c (to a libel for tithes 
in kind in the fptritual court) ua- 
jnutrtd on oath. Or pltadtd a modus ; 
without its appearmg that the modus 

was 



6»8 QUO WARRANTO. 

was rejjuiarly pleaded below. To as 
to be put in i^ue there. Frtncb v. 
Trajk, M. 49 G. 3. 3 ^.8 

X. Prohibition denied after fentcncc, 
where the party applying; had per- 
ntitt*-d the quetliou of favti whether 
the land for which tithe was claimed, 
were natural meadow or not, to he 
tried helonAJ, Stainbauk v. BraJ/iaw, 
bit 8 G« 3. 

PROMISSORY NOTES. 

See Bills of Exchange. 

’ PROMOTIONS. 

Mr. Serjt. HeywcoJ and Mr. Baigny 
madeJudges. 23^ 

Mr. Clarke ma^ King’s Counfel. tb. 

QUO WARRANTO. 

3. One who has not taken the facra- 
merit within a year, being incapable 
of being eledled into a corporate 
afHce by liar. 13 Car. 2. c. 12., his 
difqualiiication was held not to be 
removed by the annual aft of in¬ 
demnity (47 G. i-Jl. 2, c. 3g.) the 
6th feftion of which reilrains its 
operation in cafes where the cilice 
(hall have been already legally filled 
up and enjoyed by any other pcrlon," 
at thcriime of palling the aft : the 
faft being, that the defendant and 
another were candidates at the time 
of the eleftion, when 40 elcftors 
were alTembled ; and alter 2 elec¬ 
tors had voted for each candidate, 
the candidates were alked whether 
they had previoufly taken the facra- 
ment; to which the defendant an- 
fwered in the negative, and the 
other candidate in the afhrmstivc : 
whereupon notice of the defendant’s 
incapacity was publicly given to the 
* eleftors, and was heard by all who 
afterwards voted for the defendant, 
being 20 in number, except z or 3 ; 
and 16 afterwards voted for the 
other. Held, 

ill. That all the votes given for 
the defendant after fuch notice were 
thrown away. 


REGISTER. 

illy. That the other candidate# 
having the greateft number of legal 
votes, was duly elefted ; though 
fome of the defendant’s votes (not 
being equal in number to tho good 
votes uliinntely given for the other) 
had voted before luch notice. 

3dly, 'f'hat the pielumption cf 
law being that every perfon hps con- 
formed'io the law till fomething ap¬ 
pear to rebut that prefuniptiun; ic 
mull be t.ilcen that the other candi¬ 
date who arii'-med bis qualilivaiton, 
which was not i^-gativcd l)y the 
jury, was duly qualified ; and that 
luch his election, perfefted by Iwea’- 
ing-in, was a filling up and enjoying 
by him of the olHce, within the pro- 
vifo of the indemnity act, fo as to 
preclude its operation by relation in 
favour of the defendant. The King 
V. Hawkins, 7 *. 48 G. 3. 211 

i. Freemen of Ncrwich, luhllitutcs in 
the militia, quartered at Colchtfhr, 
but having dwelling houfes in Kor- 
wich, in which their families re- 
fided, and to which they at times 
reforted on furlough, (in fome in- 
ilances, within the tail lix monthr, 
only for the purpufe cf voting at 
elections;) held to be inhabitants 
within the charter of Norwich, ard 
a local act requiring them to have 
been inhabitants fer fist calendar 
months previous to certain elections 
of corporate officers, in order to 
qualify them to vote. The King v, 
Mitchell, U. 49 G. 3, 51! 

RECtORY. 

See Mortmain, i. 

REGISTER, 

See Ship, i. 

REGISTER of Title. 

L leiTee of land in the Bedford Level 
cannot objeft to an aftion by his 
landlord for a breach of covenant in 
not repairing, that the leafe was void 

by 



SET-OFF. 


SETTLEMENT. Sa? 


by the flat. 15 Car, 1. c. 17. for 
want of being regiftercd ; fuch aff^ 
cna^ing that *' no leafe, 5cc. (hould 
be of force but from the time it 
(hould be rcgiftered,’* not avoiding 
it as between the parties themfclve:;, 
bat only poilponing its priority with 
refpefi to fubfequent incumbrancers 
regiftering their titles bt/ore. Hod- 
J'*in V. Sharjte, M. 49 G. 3. 350 

RELEASE, 

No rele,^fe from an heir at law to one 
in pofleflion of a copyhold will be 
prcluined during the continuance of 
a cortefy ellate under which fuch te¬ 
nant in pofleffion might have de¬ 
fended himfeU, though claiming in 
another right. Nor will fuch releafe 
be prefumed from the prefent heir, 
after the death of the former her 
within a fliort period, when the pre 
fciu heir might be called upon in 
equity todifeover it,ifgivfn: though 
fuch releafe, if proved or prefumed,^ 
would bar the cop> holder’s claim. 
Doe d. Sir W. Milner, Bart, v. 
Biightnuerit H, 49 G. 3. 5S3 

REMOVAL, 

See Apj»eal, 1. 

SACRAMENT, 

See Corporation, l. 

SALE—/b' Sample, 

See Marks r Toll. 

saleable underwoods. 

See Poor’s Ratb, 3. 

SET-OFF. 

A folvent partner may join with the 
aOignees of his two bankrupt part* 
ners in maintaining an aftioo for 
money had and received 10 recover 
back from a creditor the amount of 
a bill (part oF the joint ftock), re¬ 
ceived by him,from the acceptor by 
she inderfement of the two partners 1 


after a£lt of bankruptcy committed 
by them: and fuch creditor could 
not fet oif a greater demand which 
he bad upon the joint firm, though 
reprefented by the different plaio- 
tifis. Tboma/on and Othert V. Frere, 
M . 49 G. 3. 41S 

SETTLEMENT—ib' Efiaie. 

A guardian in focage, refiding on the 
ward’s ellate for 40 days, gains a 
fettlement in the parifh ; and cannot 
he removed from the pofTeflion of it 
at any time, ^be King v. 7 be Inha¬ 
bitants of Oakley, H. 49 G. 3. 491 

SETTLEMENT—i;- Hiring and 
Service. 

1. A widower having a daughter, 
placed her at 11 years of age with 
an uncle, by whom (he was wholly 
maintained after that time, and with 
whom fhe continued to relide after 
fhe came of age, doing fervice to 
him, but without any contra«fl of 
hiring to give her a fettlement of 
her own ; the father in the mean¬ 
time having gone out to fervice. 
Held that on her coming of age fhe 
was emancipated, although her fa¬ 
ther conceived himfelf bound, as 
fuch, to receive and fupport her if 
ihe left her uncle’s: and confe- 
quently the father was capable of 
gaining a fettlement by hiring and 
fervice for a year, as an unmarried 
TtiRn, not having a child** (f. e^Ot 
having a child who would follow his 
ftulemcni) within the ftat. 

M. c. ii, /. 7. The King v. Tbi 
Inhabitants of Cowhoaeybonte, 7 *. 
48 G. 3. 88 

. No fettlement^ can be gained b/ 
ferving under a contract of hiring 
for four years, with liberty for the 
fervant to leave for a week every 
year to fee his friends; for that is to 
taken dillributivciy, i. e. referving a 
week out of each yertr. The King 
V. The Inhabita/tts f Rnjhulme, M. 

3. Under 



630 SETTLEMENT. 


SHteRIFF. 


3» Under a contraft of hiring as a 
hteacher and crofter for a year at 
Y 2 /. ;^erk, the fervant continuing 
to work under fuch a contraft for a 
year gained a fettlement in thn ra- 
rifh where he refidcd. aUhough hy 
the prafitcC of the roannfadfory in 
which he was engaged, if he finifhed 
his appointed wetk's work, c-ilculat- 
ed at fo many pieces a-day for /.< 
days, in lef. time, he had the red of 
the week to do as he pieafed, and 
he alfo went where be chofe on St/a- 
aayst withoBt aOcing leave; for this is 
an exprefs contract for a year, without 
any exprefs exception. The King 
V. The Inhabitantt ef Hornaicki H. 
49 G. 3. 48^ 

4. A fiatute fair being held yearly on 
the day after old MithaelmaSf except 
' tv lien old Mtehatlmas falls on a Satur- 
elayt and then the fair being held on 
the Monday ; held that a hiring from 
fuch Monday till old Micbetlmat day 
following is not a yearly hiring un¬ 
der which a fettlement can be ob¬ 
tained. The JKing V. The Inhahitants 
Standen Ma/J'ey, H, 49 G. 3. 576 

SETTLEMENT—^ Marriage. 

Evidence that Britijh fubjcdls in a fo¬ 
reign country, being defirous of in* 
termarTying, went to a chapel for 
thBt purpole, where a fervicc in the 1 
language of the country was read by 
a perfoD habited like a prieft, and 
interpreted into EngUjh by the ofh- 
Aatiog clerk; which fervice the par* 
ties nnderflood to be the marriage 
icrvice of the ch^urcb of England\ 
and they received a certificate of the 
marriage, which was afterwards loft; 
ia iufficient wliereon to found a pre- 
fumpiion (nothing appearing to rhi 
contrary) that the marriage wss duly 
edebrated according to the law of 
that country9 patticularly after 11 
years cohabitation as nun and wife, 
till the period of the hufband^ 
death. 


And fuch Erhijh fubjeAi being 
attached at the time to the Britijh 
army on ferrice in fuch foreign 
country, aiic) having military pofTcf- 
fion of the pLicc ; it feems that fuch 
marriage fotemnrzcd by a prirft in 
holy orders (of which this w< uhl be 
reafonab'e evidence) would be a 
good marriage by the law of Eng^ 
land, as a marriage conirad per ver¬ 
ba de prxfentt before the marriage 
ad; marriages beyond fea being 
excepted out of that a£l. And it 
would make no difference if (olcm- 
nized by a Korr .?n Catholic prieft 
^ke King V. The Inhabitants rf 
Brampton, M. 49 G. 3. 283 

SETTLKMENT— Rating. 

Upon a queftion of fetilemt-nt beiv>cen 
two pariflies, a parithioner of one < t 
them having property there which 
is rated, though nut in hi» own, but 
in his fon*s name, for the purprfe of 
making Tuch parifhioner a wi:ncA, 
is nevcrthelefs incompetent to piovc 
the fettlement in the other pariih. 
The King v. J'he Inbabiiaat* 0/ Kd- 
lirhy, M. 49 G. 3« 293 

SETTLEMENT - iy taking a Tene¬ 
ment of 10/. a year. 

1. A tenement found to be of the va¬ 

lue of 4/. a-week, and tu be ot’inifr- 
able at all times of the year, it let bj 
the naetk', but not to be of the value 
of 10/, a-ytar, to be !tt ly theytar ; 
cannot confer a fettlenx-nc on the 
occupier by refidepcc th<.*r( onfor40 
days. The King v The Inhabitants 
of HttUngly, T. 48 G. 3. 4I 

2. Renting the hire or privilege of 
milking two cows belonging to an¬ 
other, at fo much per week, per 
cow, for 40 weeks ; w hich cqws 
were to be depaftured by the owner 

^ on bis farm in common with his 
other cattJc, and were to be milked 
by the pauper ; will gain him a (et- 
• V , tlcmcat 



suir. 


tlement, if die paftatage of ihe two; 2. 
cows be Nvorth lol. a-year. The 
King V. The Inhabitants of Stoke^upon • 

Zf, 49 G. ?. 49I 

SEXTON, 

Piet Manor, i- 

SllERlFi'. 

A dieriff jiiftifying in trefpafs, under a 
writ of fieri facias, need not ihew ii 
return ; tOe diftindion being in this 3 
lefptiX between a juftification under 
mean prccefs, and under procels in 
execution ; at leaft where in the lat¬ 
ter cafe no ulterior procefs is neccf- 
i'ary to complete the juftification. 
Chtaftej V. Hattus, T. 48 G, 3. yj 

SHIP. 

r. The Vice-Admiralty Courts abroad 
have,no authority, upon the mere 1 
petition of the captain of a Ihip | 
bound on a foreign voyage, to de-1 
cree the fale of fuch fliip, reported 
upon furvey not to be fea-worthy, 
or repairable fo as to carry the car- I 
go to its place of deftination but at 1 
an Spence exceeding the value of 1 
the ihip when repaired. Nor, does 1 
it appear that the mafter has any j 
original authority to fell the (hip 
under fuch circumftances, and to 
put an end to the adventure by fuch 
diferetionary adf of his own, when 
he might in faft have repaired the 
(hip and continued the voyage. But 
fuppofing he has fuch authority cx- 
creifed bona fide in a cafe of necef- 
fity; dill the vclTcHubfilting as fuch,, 
and capable of being ufad for the 
purpofes of navigation, and fo ufed 
in faft after feme repair oh the fppt, 
can only,be conveyed' by the cap¬ 
tain in the form prefefibed by the 
regifter afts s and the requifucs of 
choi'e a&s not baling been complied 
with, the fal* mqr^eftion was held 
CO transfer no property to the vu- 
dee. K/itf T. 48 G.3. 143 
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A covenant in a charter>party of af¬ 
freightment, to pay freight to the 
owner for the hire of the veflel, it 
not transferred to the vendee by a 
bill of faie of the (hip made during 
the voyage : and fuch owner after¬ 
wards bscoming-bankrupt, his af- 
fignees, and not the vendee of the 
(hip, have the leg.*!! right 10 receive 
the (freight and demurrage due from 
the freighter upon the chaiter-party. 
SpliJt V, liowleSf M. 4j) G. 3. 279 

Where in a charter-party freight 
was to be paid at fo much per 
ton, on a right and true deHterp 
of the homtnjoard hound cargo, from 
Honduras Bay to London ; and the (hip 
and cargo, after capture and recap¬ 
ture, having been wrecked at St, 
Kitt‘&, into which they were carried 
by the recaptors, a fuic of the cargo 
was direded by the Vice-Admiralty 
Court there, on the applicatiou of 
the mafter ading hona fide for the 
benefit of all concerned, but withonc 
orders from any; and tne proceeds 
of the fale were remitted to the (hip 
owners. Held that the freighter 
might recover fuch proceeds in af- 
(urapfit for money bad and received, 
without a'lowtng freight pro rata 
irineris. For fuch form of adion for 
the proceeds of an illegal fale of 
goods is only a waver of any claim 
damages for the tortious ad; 
talcing the ndual proceeds of the 
fate as the value of the goods (fubjed 
to the legal confequences of con- 
fidering the demand as a debt, which 
admits of a fet-off. See.: but does 
net recognis|p the right of the vendor 
fo to convert the goods. And here 
the ad of converfion, (for fuch i( 
mull be taken to be) being made by 
the mafter, who w the general agent 
cf the (hip owners; (and not, as in 
Baillii v. Modigliani, by the ad of 
a Court of competent.jurifd.'dion,) 
was unlawful, and difeharged the 
claim of the ihip owners for freight 
pro rata itincris. Hunter v, friifep, 
Af. 49G.3. 578 

4. Bat 
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STATUTES. 


4. But the plaintiff CoulJ not recover 
againft the {hip owners upon fpecial 
counts framed upon the bilU ot lad' 
ing figned by the mnller; as wed 
becauie they contained exceptions of 
the very perils by which the lols 
happened; as becaufe the defend* 
antSf having exprefsiy concrafied 
with the plaintiff under (eal, could , 
not be charged irrrefpec*' of the fame 
iubjejl'mattet by acontr.u‘t not under 
feal, and figned by their roalier only, 
and not by tliemfelves. //««.vrV i 
Vrincep, M, 49 G. 3. 37^! 

SPECIAL JURY, i 

Practice, I. 

STAGS COACHES. I 

5 /e TuRNf IRE, 1. 

STAMPS. 

A promiflbry note for lOoA payable 
to the plaintiff, or order, and on ' 

ginally expreffed to be /or W,/*? 7 r- \ 
ttived, generally, being altcied the' 
next day, upon thefuggeilion of one 1 
of the parties, by the addition of thr 
words for the good-^MtU of the leak , 
trade 0/ Mr. K. decea/ed., requiie;! 
a new Itamp ; fuch wordy being ma¬ 
terial. and not having been oiigin- 
ally intended to be inferted, and 
omitted by millakf. Kmil v. U'tl. 
liam, H. 49 G. 3, ,^31 

STATUTES. 

The 42 G. 3. c. 3S. forbids corn 
making into malt to^wetted, while 
it i$ a-iioor. before 12 days from the 
time when it is emptied out of the 
cillern. The ftat. 46 G. 3. c. i.gy. 

/, 1. repeals that proi'ifion generally, 
and enafts (/i 3.) that the corn in 
that Itate lhall not be wetted till 9 
dayv, &o. .after the ifl of A:tg. 1806. 
Then/: 14. cnadts that this uS {hail 
commence and take effcil, as to all 
Clatters whetcof no fpecial com- | 


inencement is thereby proviJ.'d, 
from the iftof Atto i8ofS, and'fii 
continue in force till the ajth <tf 
March 1807. H;!d that incoip.r-. 
jicing the jAth with the ill fcclun, 
this law only (‘peratcJ as a repeal of 
the former o'o during the ti.i.e i - 
initcd ill the I4rh fettion ; after 
which the ti.ll returned its o[''..*r itio'i 
(luring the interval betwetn the 
ci Marc I' 1S07. and a fubftqiio' t aT 
reviving and continuing the ^bG 5. 
^lhe I.':kz V. Rc^en, H. 49 L' '■<. 

;»• 9 

STrVruTF.S. 

II. H VII. 

3. c. 10. (liuerell on jiidgniciit 
in error; 



rJiia'tth. 


j.J* (.2. 

{ Poor’s rare) 

21.;. 4./J 


"fames r. 

St 


I . r. 13. 

{ Iljnkrop.) 

f '5 

s. 

(Bill in error) 

4-07 


Chuflcs If. 


3 (.12. 

(».,orpor.uion) 

M i. 

3 ^ H- ‘ 

12 (rco -remo^l ) 25 

S ' 7 - 

{licd/iid Lcvwi Regi!* 



3 ^^ 


iViUiam and Mary and tf'ilharij. 

3. e. II./.';. (Sotclemeni) 08 
8 Af 9. (. 11, y. 2. (Colts in 


error) 

2 

Anne. 


4. c. 1(5./ 1. (J«:ofaii.s) 


S- I4. (Oamt) 

19. 413 

9 * 25./• *• (Game) 

* 9 - 4'3 

George L 


3. r. ri. ('Game) 

4*3 

9. c. 7.y. 8. (i’cor-reinoval) 404 


George II. 

4. f. 2S. (Tenant. Double value) 30 

5. c. 30. (Bankrupt) 6^ 

p- <*. 36. (Mcrcraahi) 409 
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II. e. ig. (Tenant. Double rent) to 


26. r. 33. ( v.arriage aA) 282 

George III. 

14. f. 78. (Building ad) 227 

34. f. 6j. (Ship regiHry) 280 

35. c. 101. (I*oor-rt"m )val) 2^ 
r. 12^./. y. {['r,nee ot ff'aUs) 369 

38. f. 78. (Xcwfpapcr publica¬ 
tion) 94 

42. f. 38. (VTaltduty) 369 

46. c. 37. (Witnefa) 39J 

f 139. (Malt duty) 569 

47. jl z. c. 35. (Annual inJem- 

niiy ntl) 2 m 

48. <-.125. (Infolvcnt debtor) 408 


SURETY. 

1, The laches cf obligees in a bond, 

(coiidicioned for the principal obli¬ 
gor to account for ami pay over from 
lime to time all fuch tolls as he (hould 
colled for the obiigci s) in not pro 
perly examining his accounts for 8 
or 9 years, and not calling upon the 
principal for payment fo foon as they 
might have done for fums in arre.T 
or unaccounted for, is not an efto;'- 
pcl at ianu in an adion againO: the 
furcties. The'Trmt Navigation Com¬ 
pany V. Hnrhy^ f. 48 G. 3 . 34 

2. I’he Prince of IJ'aUs having grant¬ 
ed an annuity for his own life, pay¬ 
able by the treafurer of his privy 
purfe; which annuity was afiigned 
by the grantee to another, with the 
Prince’s affcftt; and a furety having 
given bond to the aflignee of the an¬ 
nuity, conditIcHied to pay it, if the 
Prince, or the treafurer of his privy 
purfe, or any other perfon for the 
Prince, did rot pay it at the refpec- 
tive quarter days: held that the 
furety was bound at all events at law 
by the terms of the obligation to pay 
it, if the Prince, &c. did not at the 
ftipu’atfd times of payment; whe¬ 
ther or not the grantee or aiSgnee of 
the annuity had the right or means of 
compelling payment againll the prin- 
Vot. X. 


cipal or his funds, by reafon of any 
default of fuch grantee or aflignee in 
not prefenting a particular of his de¬ 
mand 10 the Prince’« treafurer, as 
required in all cafes within the fiat. 
33 G. 3. c, 125./. 7. on pain of be¬ 
ing foreclofed ol fuch d inand ; what¬ 
ever equitable claim might be found¬ 
ed by the furety on luch negled. 
0 ^Kelly V. Sparies, M. 49 G. 3, 369 

SURPLUSAGE, 

See Pleading, 7. 

TENDER, 

See Pleading, 12, 

To make a legal tender, there mull 
either be an aduul ofFer of the mo¬ 
ney produced, or the produdion of 
it miift be difpenfed with by the e.'vr- 
prefa declaration or equivalent adl of 
the creditor. Therefore where the 
defendant, on departing from home, 
’eft 10/. with his clerk for the pluin- 
tiff; of which tlte clerk infoi med the 
plnint'ft' when he called and demand¬ 
ed a larger fum ; End the plaimifF 
laid he would rxt n-ci'ive the 10/., 
nor any thing lefs than his whole 
demand ; but the clerk did not ojir 
the 10/. : this was held to he ne 
tender, ''thumas v. E '^ans, T. 48 G. 3. 

ICJ 

TfMnrsR, 

Si.: Copyholder, 3. 

Seech being admitted to be timber by 
the cuftom of. the county of Uuckt, 
the general rule of law applicable to 
timber trees in general attaches upon 
it, fo as to give it the properties 
■and privileges of timber at 20 years 
growth: and therefore upon an ilfue 
whether certain beech trees in that 
county, (wiiich after being felled 
had been difirained for payment of 
a poor’s rate, to which it was con¬ 
tended that they were liable.) were 
or were not timber^ according to the 
T t cuilooi 
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cuftom of the county, the inquiry is 
conhned to the nature of the wood, 
and the period of its growth, whe¬ 
ther of 20 years; and no evidence 
can be received to qualify its cha¬ 
racter of timhert by ihewing that it 
i: was not deemed to be luch in the 
county, unlefs the tree contained ten 
feet of fblid wood. And the jury 
having found a general verd'ft tor 
the plaintllF, on that ifl'uc aflirming 
fuch trees of 20 years growth and 
upwards, though nut containing ten 
leet of folid wood, to be titrLcr by 
the coftom, and alfo upon another 
illue, negativing them to be julfiilh 
inidermcood within the Hat. 43 EUz. 

the Court refuted to gr’.ot a 
new triai, jJuhty v. Fipjcr^ H. 
49 O’, 3. 446 

TITHE. 

t. At cotnnrun law grefs is titheablc in 
grafs cocks, after having been ted 
ded in the courfc of the procefs of 
miking ii into bay. Nenumau v. 
Aforganf T. 48 Q, 3. 5 

2. The tithe of turnips drawn to fetd 

cattle held to be properly fei out by 
being thrown alide, as drawn, on a 
ridge oppolite f.r the parfon, with, 
out being fet out in heaps for him ; 
the farmer not putting the nine 
parts into heaps fjr hinifelf. Blaney 
V. WbiiaLer, M. 23 G. 3. ]i. Ji. 
cited tb. 12 

3. Compofitions for tithes ceafe on the 
death of the incumbent with whom 
they were made, at leaft as to his 
(ucceflbr ; hut if the fucceffor con* 
tinue to receive the next payment 
due after the death of hts prcdecef- 
for, he can only be accountable to 
the executors for fuch portion of it 
as the value of the tithes, if paid in 
kind, accruing due between the lail 
compofitirm received by the late in¬ 
cumbent .and his death, would have 
amounted to, and not pro rata, ac¬ 
cording to the time which had run 
before his death from the lail pay- 


turnpikf:. 

ment. IVilliams v. Powell^ CArk, 
M, 49 G. 3. 269 

TOLL, 

5^? MARitET»Toi.L. Turnpike. 
TRESPASS, 

Copyhold, i. Pleading, 1. 

3* 5- 

TURNPIKE. 

I. A turnpike ^£1 in-peung a toll on 
every carnage and on every hone 
pani.ng through the gate, and ex¬ 
empting any perfon from paying 
more than cncc in a day for p-jlling 
or repuffing with the fame r arnage 
or horfe, the traveller from 

paying a fecond time in the day for 
the paffage of the Jame tarriiiget 
though dr^wn by drffereni herfo^y be¬ 
ing the lame in number, riitd an¬ 
other claiifc providing that in all 
cafes of earring's tra-vei’sng for hire^ 
the traveller or paffengcr thtrein 
Hiall be confidere*! as ihe perfon pay¬ 
ing the toll, and that fuch payment 
lhall not exempt fuch carriages re- 
palling with a different iravelLr or 
paffenger, does not e,\tend to ftage 
ccachtSt the carriage itfelf not being 
there hired by the refpedive paflen- 
gers, but only a conveyance by it: 
and therefore fuch Hage coaches are 
freed of toll unocr the former claufe 
by one payment in the day, although 
returning with different paffengers 
and different horfes, the horfes be¬ 
ing the fame in number. Williams 
v. Sangar, T 48 G. 3. 66 

a.* A colledor or renter of turnpike 
tolls, though illegally appointed, 
witiiout the*forms prefer)bed by the t 
adl of parli.aroent, may Hill recover, 
upon a count for an account Hated, 
the amount of the tolls for which he 
had credited the defendant palling 
through the gate; no objeftion be¬ 
ing made to the plaintiff’s tiil^by 



VENUE. 

tlie truHees or creditors of the turn* 
pike. And the plaintiff having fent 
to the defendant an account of the 
toils due, who not long after fent 
5/. inclofed in a letter to the plain¬ 
tiff, in which h^ Hated that Ihe 
Ihould have the rtmamier next 
week, is evidence of fncb an ac¬ 
count Hated, and a recognition of 
the inteHate’s title to be accounted 
with for the tolls. Peacoci v. Harris, 
T. 48 G. 3. 104 

VENUE, 

See Pleading, 14. 

The venue may be changed in an ac¬ 
tion fur criminal converfation on the 
ufual affidavit, that tie ’whole cauje 
of aSiott, if any, arofe in the county 
to which it is changed; for the 
whole caufe of aflion is the trefpafs 
on the plaintiH’s wife ; and the ve¬ 
nue can only be brought back by 
the plaintiff’s undertaking to give 
material evidence in the original 
county, GaW v. Hedge, T. 48 G. 3 

32 

VOTING, 

Corporation, 1, dtc. 


WITNESS. 63 s 

WAGER, 

See Assumfsit, i, 

WASTE, 

See CoPTHOLO> 3. 

t 

WITNESS. 

1. Upon a queflion of fettlement be* 

tween two parifhes, a parifhtoner of 
one of them having property there 
which is rated, though notin his own, 
but in his fon’s name, for the pur* 
pofe of making fuch pariftiioner a 
witnefs, is neverthelefs incompetent 
to prove the fettlement in the other 
pariHi. 7 'he King v,, 7 be Inhabitants 
of Killerhy, M. 49 G. 3. apa 

2. A rated inhabitant of a parilh is to 
be confidered as a party to an ap¬ 
peal between his parilh and another, 
touching the fettlement of a pauper; 
although the nominal parties be the 
churchwardens and overfeers of the 
poor of the refpeflive parilhes; and 
being as fuch party direAIy inte- 
reHed in the event of that proceed¬ 
ing, he cannot be compelled to give 
evidence by the adverfe parifh even 
fince the Hat. 46 G, 3. c. 37., not 
being within the words or meaning 
of that law. ^he King v. The Jn^ 
habitants of Woburn, M* 49 G. 3. 
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